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PREFACE. 

This  volume  completes  the  publication  of  all  the  written 
opinions  of  the  Supreme  Court  of  the  State  of  Illinois,  which  have 
been  delivered.  With  its  publication  the  undersigned  purposes  to 
close  his  labors  as  reporter;  his  duty  to  clients  requiring  so  much 
of  his  time  as  to  render  it  inconvenient  for  him  to  continue  his 
reports.  In  announcing  this  determination,  he  cannot  refrain 
from  expressing  his  acknowledgment  of  the  kindness  and  courtesy 
which  have  uniformly  been  extended  to  him  by  the  numerous 
judges  who  have  occupied  the  bench  during  the  period  he  has 
held  the  office  of  reporter. 

Chicago,  October,  1844.  THE  REPORTER. 


EXPLANATION  OF  FOOT  NOTES. 

Under  each  case  reported  in  this  volume,  is  a  digest  of  all  later 
cases,  which  cite  it,  and  which  appear  in  the  Illinois  Supreme 
Court  reports,  including  vol.  109,  and  in  Bradwell's  appellate 
court  reports,  including  vol.  15.  The  rule  enforced  or  point 
decided  in  these  later  cases  and  the  extent  to  which  they  modify 
the  text  is  stated  at  length,  and  they  are  referred  to  the  proper 
paragraphs  of  the  head  notes,  so  that  one  seeking  to  learn  the 
standing  of  a  case  upon  one  point  only  need  not  be  delayed  by 
irrelevant  references.  Where  a  rule  of  law  stated  in  a  head  note 
has  been  superseded  by  constitutional  or  statutory  changes,  an 
explanation  and  a  reference  to  the  existing  constitution  or  statutes, 
as  the  case  may  be,  is  added.  Frequently  cases,  which  modify 
or  support  a  reported  case,  are  noted  under  it,  although  they 
do  not  cite  it. 

All  notes  which  appeared  in  the  original  edition  of  the  reports 
have  been  retained,  and  are  distinguished  by  being  printed  in 
single  column.  At  the  request  of  the  publisher  all  statutory 
references  have  been  made  three  fold,  to  the  revision  of  1874,  to 
Starr  and  Curtis's  Statutes,  and  to  Cothran's  Statutes  (Myer's 
edition  of  1885). 

R.  H.  C. 

November  30,  1885. 
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OBITUARY. 

JUSTICE    ROBINSON. 


At  a  meeting  of  the  members  of  the  bar  and  officers  of  the 
supreme  court,  at  the  supreme  court  room,  on  Saturday  evening^, 
December  30th,  1843,  the  meeting  was  called  to  order  by  O.  H. 
Browning,  Esq.,  and  on  his  motion,  Archibald  Williams, 
Esq.,  was  appointed  chairman,  and  J.  Young  Scammon,  Esq., 
Secretary. . 

D.  J.  Baker,  Esq.,  addressed  the  meeting,  and  offered  the  fol- 
lowing resolutions,  which  were  unanimously  adopted: 

Resolved,  that  the  members  of  the  bar  and  officers  of  the  su- 
preme court  most  feelingly  deplore  the  death  of  the  Honorable 
JOHN  M.  ROBINSON,  late  one  of  the  associate  justices  of  the 
supreme  court  of  this  state,  who  departed  this  life  since  the  last 
session  of  the  court ;  and  we  entertain  a  lively  remembrance  of 
the  urbanity,  kindness  of  heart,  and  virtues  for  which  he  was  dis- 
tinguished in  his  life,  and  lament  his  loss  with  a  sincerity  of  feel- 
ing correspondent  with  our  high  estimation  of  his  public  charac- 
ter and  private  worth. 

Resolved,  that  by  the  death  of  the  Honorable  JOHN  M. 
ROBINSON,  the  state  has  lost  one  of  her  most  cherished  citizens, 
a  prominent  statesman,  and  valued  member  of  her  judiciary,  and 
we  an  honorable  and  distinguished  member  of  our  profession. 

Resolved,  that  the  chairman  transmit  a  copy  of  these  proceed- 
ings to  the  bereaved  family  of  the  deceased,  as  a  testimonial  of 
the  esteem  in  which  the  character  and  virtues  of  Mr.  Justice 
ROBINSON  were  held  by  the  bar  and  officers  of  this  court,  and 
of  their  sympathy  in  the  loss  sustained  by  them,  the  court,  and 
the  state,  in  his  death. 

Resolved,  that  the  chairman  of  this  meeting,  in  behalf  of  the  bar 
and  officers  of  this  court,  do  move  the  court  that  these  resolutions 
be  entered  on  the  minutes  of  the  court. 

ARCHIBALD  WILLIAMS,  Chairman. 

J.  Young  Scammon,  Secretary. 


At  the  opening  of  the  supreme  court,  on  Monday,  January  1st, 
1814,  A-  Williams,  Esq.,  presented  the  foregoing  proceedings 
and  Resolutions,  together  with  the  annexed  proceedings  of  the 


vi  Obituary. 

bar  of  La  Salle  conntj^  and  moved  that  they  be  entered  on  the 
records  of  the  court : 

'•  At  a  meeting,'  of  the  members  of  the  bar  of  the  county  of  La 
Salle,  convened  at  the  office  of  the  clerk  of  the  circuit  court,  in 
Ottawa,  on  the  27th  day  of  April,  1843,  on  the  occasion  of  the 
death  of  the  Honorable  JOHN  M.  ROBINSON,  late  associate 
justice  of  the  supreme  court,  at  Ottawa,  whilst  engaged  in  dis- 
charging his  official  duties  as  circuit  judge  of  the  ninth  judicial 
circuit,  Lorenzo  Leland,  Esq.,  was  called  to  the  chair,  and  Joseph 
O.  Glover,  Esq.,  appointed  secretary. 

"On  motion,  Abraham  Hoes,  John  C.  Champlin,and  Henry  G. 
Cotton  were  appointed  a  committee  to  prepare  and  report  resolu- 
tions for  tlie  consideration  of  the  meeting. 

"  Tiie  committee  reported  the  following  resolutions,  which  were 
unanimously  adopted : 

Resolved^  that  while  we  bow  in  humble  submission  to  the  dis- 
pensation of  Divine  Providence,  that  has  cut  off  the  deceased  in 
the  fullness  of  his  mature  manhood,  and  in  the  midst  of  his  use- 
fulness, we  deeply  deplore  his  loss. 

Resolved,  that  the  sojourn  of  the  deceased  among  us,  though 
brief,  was  sufficient  to  enable  us  to  appreciate  the  ability  and  gen- 
tlemanly courtesy  of  the  judge,  and  the  upright,  frank,  and  gen- 
erous character  of  the  man. 

Resolved,  that  we  sincerely  sympathize  with  the  family  of  the 
deceased  in  their  afflictive  bereavement. 

Resolved,  that  in  consideration  of  the  absence  of  the  family  of 
the  deceased,  the  funeral  ceremonies  be  conducted  under  the  di- 
rection of  the  members  of  the  bar. 

Resolved,  tliat  a  committee  of  seven  be  appointed  by  the  chair, 
to  carry  into  effect  the  foregoing  resolutions. 

"  Resolved,  that  as  a  token  of  esteem  for  the  memory,  and  regret 
for  the  loss,  of  the  deceased,  the  members  of  this  bar  will  in  a 
body  attend  his  funeral,  and  wear  the  usual  badge  of  mourning. 

"  Resolved,  that  a  copy  of  the  foregoing  resolutions  be  trans- 
mitted to  the  family  of  tlie  deceased,  and  that  at  the  next  term  of 
the  supreme  court,  and  of  the  circuit  court  of  this  county  respec- 
tively, a  copy  be  presented  to  the  court,  with  a  request  that  they 
be  entered  upon  the  records. 

"  The  following  gentlemen  were  appointed  a  committee  under 
the  fifth  resolution:  John  C.  Champlin,  James  J.  Holt,  John  D. 
Caton,  George  H.  Norris,  Henry  G.  Cotton,  Theophilus  L. 
Dickey,  and  Simon  P.  Shope. 

"  On  motion,  resolved,  that  the  proceedings  of  this  meeting  be 
published. 

L.  LELAND,  Chairman. 

J.  O.  Glover,  SecrztaryJ^ 

The  Chief  Justice  replied:  The  court  receives  with  great 
sympathy  the  resolutions  of  the  bar,  intended  as  a  tribute  of  affec- 


Justice  Robinson. 


tionate  respect  to  the  memory  of  the  late  justice,  JOHN  M.  ROB- 
INSON, and  cordially  approve  of  them,  as  a  just  and  true  expres- 
sion of  the  feelings  and  sentiments  inspired  by  the  life  and  charac- 
ter of  our  lamented  friend. 

Although  he  was  not  permitted  to  take  his  seat  among  us,  yet 
we  are  no  strangers  to  his  worth,  and  we  deeply  deplore  his  de- 
parture, as  a  loss  to  the  bench  and  the  country. 

His  mature  judgment,  sterling  integrity,  and  strong  sense  of 
the  obligations  of  a  public  trust,  would  have  rendered  him  an 
ornament  to  the  bench,  while  his  bland  and  courteous  manners, 
which  were  the  offspring  of  a  kind  and  noble  nature,  would  have 
endeared  him  to  his  brother  justices,  and  to  the  members  of  the 
bar.  Though  cut  off  in  the  meridian  of  life,  a  large  portion  of 
it  was  devoted  to  the  public  service,  and  in  every  situation  which 
he  occupied,  the  attractive  graces  of  manner,  and  the  elevated 
attributes  of  mind  which  he  displayed,  rendered  him  an  ornament 
to  human  nature.  But  it  was  in  the  private  and  domestic  relations 
of  life,  that  his  virtues  shone  most  conspicuously,  for  although  he 
entered  the  political  arena  early  in  life,  yet  the  rancor  of  party 
never  corroded  his  heart.  While  steadfast  to  his  principles,  he 
was  courteous  and  liberal  to  his  opponents,  and  true  to  his  per- 
sonal friends. 

The  court,  therefore,  takes  great  pleasure  in  ordering  your  pro- 
ceedings to  be  entered  of  record,  as  requested  by  your  resolu- 
tions ;  and  also  the  proceedings  of  the  members  of  the  bar  of  La 
Salle  county. 

And  as  a  further  tribute  of  respect  to  the  memory  of  our  de- 
ceased friend  and  brother,  this  court  is  now,  with  the  unanimous 
concurrence  of  ray  brother  justices,  adjourned  until  ten  o'clock 
to-morrow  morning. 
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Justice  Lockwood. 
Justice  Breese. 
Justice  Semple. 
Justice  Shields. 

Justice    FCATES. 

Chief  Justice  Wilson. 
Justice  Douglass. 
Justice  Thomas. 
Justice  Browne. 
Justice  Smith. 
Justice  Young. 
Justice  Treat. 
Justice  Caton. 
S         -         Justice  Robinson. 
Justice  Caton. 
Attorney  General,  James  A.  McDougall 
Reporter,  J.  Young  Scammon. 
Clerk,  Ebenezer  Peck. 
(i)  Appointed  by  the  governor,  August  20,  1842;  re-appointed  by  the  governor, 
May  2,  1843. 

(2)  Elected  by  the  general  assembly,  and  commissioned  January  16,  1843. 

(3)  Elected  by  the  general  assembly,  and  commissioned  February  4,  1843. 

(4)  Elected  by  the  general  assembly,  and  commissioned  March  6,  1843. 

(5)  Appointed  by  the  governor,  August  16,  1843. 

(6)  Appointed  by  the  governor,  August  26,  1843. 
*  Died  at  Ottawa,  April  27,  1843. 

The  term  of  office  of  the  justices  appointed  by  the  governor,  expires  at  the  end  of 
the  next  session  of  the  general  assembly.  Justice  Caton  was  first  appointed  to  fill  the 
vacancy  occasioned  by  the  resignation  of  Justice  Ford,  and  subsequently  to  fill  that 
occasioned  by  the  death  of  Justice  Robinson.  Justice  Shields  was  appointed  in  the 
place  of  Justice  Semple,  and  Justice  Thomas  succeeded  Justice  Douglass.  Justice 
Semple  succeeded  Justice  Breese;  Justice  Young,  Justice  Smith;  and  Justice  Robinson, 
Justice  Caton. 
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ADDITIONAL    RULES. 


ADOPTED  DECEMBER  TERM,  1843. 

Friday,  Dec.  29,  1843. 

XXXVII.  The  court  has  adopted  the  following  Rules  : — 
Whereas  great  inconvenience  has  arisen  to  the  Justices  of  this 
court,  as  well  as  to  the  members  of  the  bar,  by  the  taking  away 
from  tjie  court  room  the  books  belonging  to  the  library,  therefore, 
it  is 

Ordered,  that  hereafter  no  book  shall  be  taken  from  i\\e 
library  of  the  supreme  court,  without  the  consent  of  the  court ; 
and  if  any  person  shall  take  away  a  book,  without  such  consent, 
such  person  shall  be  considered  in  contempt  of  the  court,  and 
may  be  fined  at  the  discretion  of  the  court. 

XXXVIII.  It  is  further  ordered,  that  the  books  of  the  law 
library  shall  not  be  marked  or  underlined  with  pen  or  pencil,  nor 
shall  the  pages  of  the  same  be  folded  down. 

XXXIX.  Ordered,  that  the  docket  shall  be  called  nu- 
merically, and  that  the  causes  shall  he  argued,  continued,  or 
otherwise  disposed  of,  as  they  are  called,  unless  for  good  cause 
shown,  they  be  placed  at  the  foot  of  the  docket :  Provided,  that 
if  the  court  shall  give  time  to  either  party,  without  the  con- 
sent of  the  other  party,  the  cause  shall  not  lose  its  precedence 
on  the  docket. 


For  the  preceding  rules,  see  the  preceding  volumes  of  Scammon's  reports. 

For  rules  of  the  Supreme  Court,  in  force  Jan.  1,   1886,  see  93  111.    1.     Additional 
rule.  94  111.  v. 
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CONTINUED  FROM  VOL.   III. 


Robert  O'Niel  v.  Chkistopher  Ore  et  al. 

Error  to  Peoria. 

1.  VENPoR  AND  VENDEE — bona  fide  purchase.  In  order  to  constitute  a  bona  fide 
puicnascr,  ii  is  not  necessary  that  the  consideration  should  be  paid,  (a) 

2.  Same — purchase  money  not  paid.  Where  the  sale  of  an  article  of  property  is  in 
other  respects  fair  and  legal,  allowing  time  for  the  payment  of  the  purchase  money  does 
not  vitiate  or  even  impugn  the  legality  of  the  transaction. 

3.  Practice — c/untifyin^  instruction.  A  party  is  not  precluded  from  objecting  to 
an  erroneous  instruction  which  operates  against  him,  merely  because  it  is  given  as  a 
qualification  of  an  illegal  instruction  which  he  may  have  prayed  for  ;  aliter  of  an 
instruction  given  at  his  instance,  {b) 

This  was  an  action  of  replevin,  instituted  in  the  Peoria  circuit 
court,  in  the  name  of  Robert  O'Niel  and  Andrew  Gray,  against 
Christopher  Orr  and  others,  for  a  steamboat  called  The  Ten- 
nessee. Gray  subsequently  filed  an  affidavit  stating  that  he  was 
made  a  plaintiff  without  his  consent,  and  that,  so  far  as  he  was 
concerned,  he  desired  the  suit  to  be  dismissed.  Whereupon  the 
court  ordered  that  the  plaintiffs  be  severed,  and  that  the  suit 
proceed  in  the  name  of  Robert  O'Niel,  as  sole  plaintiff. 

On  the  trial  the  plaintiff  proved,  amongf  other  things,  that  one 
Phillips  sold  the  boat  to  O'Niel ;  that  $500,  a  part  of  the  pur- 

Cases  Citing  Text.  President,   etc.      Town   of   Earlville   v. 

(a)  See  Powell  v.  Jeffries,  post  3S7.  Carter,  2  Bradvv.  34,  44. 

(i')  Rule  stated  in  head  note  enforced, 

I.    Scam.  Vol.  4.  i 
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chase  money,  was  paid  down,  and  the  balance  secured  to  be  paid 
at  a  future  time,  by  a  deed  of  trust. 

The  defendants  claimed  the  right  to  the  possession  of  the  boat 
by  virtue  of  the  lien  of  an  execution  against  Phillips,  alleged  to 
be  in  the  hands  of  the  sheriff  of  Peoria  county,  at  the  time 
[*  2]  of  the  sale  to  O'Niel.  The  plaintiff  contended  that  the 
boat  was  in  Missouri  at  the  time  of  the  sale ;  and  after  the 
evidence  had  been  heard,  requested  the  court  to  instruct  the 
jury,  "  That  if  the  jury  should  believe,  from  the  evidence,  that 
the  steamboat  Tennessee  was  in  the  county  of  Peoria,  at  the  time 
of  the  issuing  of  the  execution  read  in  evidence  in  this  cause, 
and  if  the  jury  further  believe,  from  the  evidence,  that  the  said 
steamboat  Tennessee  was  removed  from  the  state  of  Illinois  into 
the  state  of  Missouri,  by  the  defendant  in  said  execution,  and 
there  fairly  and  bona  fide  sold  by  the  said  Thomas  Phillips  to  the 
plaintiff,  without  any  knowledge  on  the  part  of  said  Phillips,  or 
said  plaintiff,  of  the  existence  of  said  execution,  that  after  such 
sale,  so  made,  the  property  could  not  afterwards  be  levied  on  by 
the  said  execution;"  which  instruction  was  given  by  the  court, 
but  with  the  following  qualification  : 

"  That  in  order  to  constitute  a  bona  fide  purchaser,  the  consid- 
eration must  be  actually  paid,  and  not  merely  secured  to  be 
paid."  The  plaintiff  excepted  to  this  qualified  instruction,  and  a 
bill  of  exceptions  was  signed  and  sealed. 

The  jury  found  a  verdict  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial.  The  motion  was  overruled  and  the  judg- 
ment rendered  on  the  verdict. 

The  pleadings  and  other  proceedings  in  the  court  below  are 
set  out  in  the  record,  but  as  the  decision  of  the  court  is  confined 
to  the  above  instruction,  it  is  not  deemed  necessary  to  state  them 
here. 

The  cause  was  heard  before  the  Hon.  John  Dean  Caton  and 
a  jury,  at  the  October  term,  1842,  of  the  court  below.  The 
plaintiff  brought  a  writ  of  error  to  this  court.  There  were  sev- 
eral errors  assigned.  The  second  error  was  that  the  court  erred 
in  giving  the  foregoing  qualification  to  the  instruction  asked  for 
-by  the  plaintiff  in  error. 

N.  H.  Purple  and  H.  O.  Merriman,  for  the  plaintiff  in  error, 
relied  upon  the  following  points  and  authorities:  A  mortgage  of 
personal  property,  the  mortgagor  remaining  in  possession,  is  good 
.against  a  subsequent  bona  fide  purchaser  from  the  mortgagor. 
Borrow  v.  Paxton,  5  Johns.  258. 

We  apprehend  the  term  bona  fide,  as  used  in  the  law  upon  this 
subject,  means  only  that  the  pui'chase  should  be  a  real  and  not  a 
feigned  one.     C.  J.  Parker,  14  Mass.  141. 

A  mortgage  of  personal  property  in  consideration  of  indebted- 
ness, and  also  to  secure  future  advances,  the  propert}^  remaining 
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in  the  possession  of  the  debtor,  is  valid  against  creditors,  and  is 
bona  fide.  Badlow  y.  Tucker,  1  Pick.  389;  Adams  v.  Wheeler, 
10  Pick.  199. 

The  plaintiff  purchased  73  bbls.  whiskey,  and  gave  his  note 
payable  in  whiskey  :  Held,  that  the  sale  and  purchase  were 
bona  fide.,  and  that  the  property  could  not  be  seized  on  exe-  [*  3] 
cution,  in  favor  of  a  creditor.     Beals  v.  Guernsey,  8  Johns. 
446. 

G.  T.  Metcalf  and  E.  N.  Powell,  for  the  defendants  in  er- 
ror, relied  upon  the  following  authorities:  A  Jowa ^c?t' purchaser 
is  one  for  money  actually  paid,  and  not  merely  secured  to  be  paid. 
2  Mad.  323;  Hardingham  v.  Nicholls,  3  Atk.  304;  3  Pierre. 
Wms.  307;  Harrison  v.  Southcote,  1  Atk.  528;  Story  v.  Lord 
Windsor,  2  Atk.  630  ;  2  Story's  Eq.  716. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
The  second  assignment  of  error  which  questions  the  correctness 
of  the  instruction  of  the  court,  raises  the  only  point  in  the  case 
that  can  properly  be  investigated  ;  and  the  decision  of  that  point 
disposes  of  the  whole  case.  In  the  trial  of  the  cause  in  the  court 
below,  the  legality  of  the  sale  of  a  steamboat  became  a  material 
question,  and  the  court  instructed  the  jury,  "that  in  order  to 
constitute  a  bona  fide  purchaser,  the  consideration  must  be  paid, 
and  not  merel}''  secured  to  be  paid." 

In  one  aspect  of  the  case,  this  instruction  must  have  had  a  de- 
cisive influence  upon  the  determination  of  the  jury,  and  in  no 
view  of  it  can  it  be  regarded  as  correct.  When  the  sale  of  an  ar- 
ticle of  property  is  in  other  respects  fair  and  legal,  allowing  time 
for  the  payment  of  the  purchase  money,  does  not  vitiate,  or  even 
impugn  the  legality  of  the  transaction.  Sales  upon  time  are  of 
more  frequent  occurrence  than  cash  sales,  and  are  of  equal  validi- 
ty. To  declare  otherwise  would  establish  a  new  rule  which  would 
set  afloat,  and  render  doubtful  and  precarious  the  titles  to  a  laige 
portion  of  tie  property  of  the  community.  The  objection  that 
the  plaintiff  cannot  contest  the  propriety  of  this  instruction,  be- 
cause it  was  given  as  a  qualification  to  that  asked  for  by  himself, 
is  without  even  plausibility.  A  party  is  not  precluded  from  ob- 
jecting to  an  erroneous  instruction  which  operates  against  him, 
merely  because  it  is  given  in  connexion  with  one  which  he  may 
have  prayed  for,  notwithstanding  that  prayed  for  may  also  be  ille- 
gal. When  instructions  are  given  by  the  court  at  the  instance  of 
a  party,  it  is  just  and  proper  that  he  should  afterwards  be  estopped 
by  his  own  act  from  denying  their  legalit}^ ;  but  upon  no  principle 
can  he  be  debarred  from  resisting  a  decision  which  he  has  neither 
solicited  nor  sanctioned. 

The  decision  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  a  rehearing.  Judgment  reversed. 


4-5  Bank  op  Illinois  v.  Stickney  et  al.        [Dec.  T. 

Syllabus. — Opinion  of  the  Court. 

The  President,  Directors,  and  Company  of  the  Bank  of 
Illinois  v.  John  C.  Stickney  et  al. 

[  *4]  Error  to  Gallatin. 

I.  Contract — construed.  A.  &  Co.  being  indebted  to  a  bank  in  the  sum  of 
$10,959.09,  upon  promissory  notes,  bearing  interest  at  eight  per  centum  per  annum, 
to  secure  their  payment,  executed  to  the  bank  a  mortgage  upon  a  stock  of  merchan- 
dise, and  authorized  the  bank,  if  it  should  deem  it  necessary  for  its  security,  before  the 
falling  due  of  the  notes,  to  take  possession  of  the  property  mortgaged,  and  sell  the 
same,  applying  the  proceeds  in  payment  of  the  notes.  The  bank  having  determined  to 
take  possession  of  the  property,  A.  &  Co.  sent  a  note  to  the  bank,  stating  that  if  certain 
persons  named  in  the  note  should  be  appointed  to  take  possession  of,  and  sell  the 
goods,  and  if  tlie  same  should  be  sold  on  a  credit  of  twelve  months,  they  would  peace- 
ably deliver  the  possession  of  the  property  to  the  bank.  These  persons  were 
appointed,  and  the  merchandise  was  accordingly  sold  by  agreement  of  both  parties,  on 
a  credit  of  twelve  months,  and  note.=  taken  from  the  purchasers,  bearing  interest  after 
.■-ix  months.  The  cashier  of  the  bank  soon  after  presented  an  account  to  A  &  Co  ,  con- 
taining a  statement  of  the  amount  of  sales,  and  the  interest  upon  the  sale  notes  for  the 
last  six  months  they  had  to  run,  and  also  the  amount  of  the  two  promissory  notes  due 
from  A  &  Co.  to  the  bank,  and  the  interest  thereupon,  at  the  rate  of  eight  per  centum 
per  annum,  from  their  dates  to  the  maturity  of  the  sale  notes ;  and  thus  balanced  the 
accounts  between  the  parties.  At  the  same  time  the  bank  surrendered  to  A  &  Co. 
their  two  notes,  which  he  received  without  making  any  objection  to  the  charge  of  in- 
terest up  to  the  maturity  of  the  sale  notes;  but  about  one  year  afterwards  he  called 
upon  the  bank  to  refund  this  interest.  The  bank  refused,  and  A  brought  suit  against 
the  bank  to  recover  it':  Held,  that  the  bank  was  entitled  to  interest  until  the  maturity 
of  the  sale  notes  ;  and  that  the  suit  could  not  be  maintained. 

This  cause  was  heard  in  tlie  court  below  at  the  September 
term,  1842,  before  the  Hon.  Walter  B.  Scates. 

J.  J.  Hardin,  L.  Trumbull,  and  H.  Eddy,  for  the  pLaintiffs 
in  error,  cited  White  v.  Green,  3  Monroe,  157  ;  M'Grath  v.  Hern- 
don,  4  Monroe,  157  ;  Graham  on  New  Trials,  326,  328,  337,  362, 
364,  368. 

W.  H.  Stickney,  for  the  defendants  in  error,  cited  1  Scam. 
69-71,  441;  2  Scam.  351,  539;  3  Johns.  532;  5  Johns.  138; 
1  Pirtle's  Dig.  57-8,  60. 

Douglass,  Justice,  delivered  the  opinion  of  the  court:  J.  C 
Stickney  and  J.  Stickney,  partners  under  the  style  and  firm  of 
J.  C.  Stickney  &  Co.,  brought  an  action  of  assumpsit  in  the  Gal- 
latin circuit  court  against  the  Bank  of  Illinois,  to  recover  the  sum 
of  $1,229.80,  upon  a  case  arising  out  of  a  state  of  facts  in  sab- 
stance  as  follows : 

Stickney  &  Co.  were  indebted  to  the  bank  on  two  promissory 
notes,  amounting  to  the  sum  of  $105959.09,  bearing  date  October 
24th,  1839,  and  payable  seven  mouths  after  date,  and  drawing  inter- 
est at  the  rate  of  eight  per  centum  per  annum  from  date,  until 
[*  5]  ])aid.  At  the  time  of  the  execution  of  the  notes,  Stickney 
&  Co.  gave  the  bank  a  mortgage  on  a  certain  stock  of  goods, 
and  two  lots  of  land,  to  secure  the  payment  of  said  notes.  In  said 
mortgage,  it  is  provided  among  other  things,  "  that  if  the  said 
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bank  should  deem  it  necessary  for  the  security  of  the  said  aggre- 
gate debt  of  •110,959.09,  to  take  possession  of  the  said  goods, 
v.-ares,  merchandise,  and  personal  property,  before  the  falling  due 
oi'  said  first  notes  now  executed,  or  before  the  falling  due  of  any 
of  the  renewed  notes  (the  right  to  renew  the  notes  being  re- 
served), they  will  put  some  competent  and  trustworthy  person 
in  possession  of  the  same,  as  their  agent,  and  will  apply  the  pro- 
ceeds of  all  sales  made  by  such  agent,  after  deducting  expenses, 
to  the  credit  of  said  parties  of  the  first  part  (Stickney  &  Co.) 
on  said  notes,  or  at  the  option  of  said  parties  of  the  first  part, 
will  sell  the  same  at  auction,  and  apply  the  net  proceeds  as  afore- 
said." 

The  bank  having  determined  to  take  possession  of  said  stock 
of  goods,  in  accordance  with  the  terms  of  the  mortgage,  Stickney 
&  Co.  executed  an  instrument  of  writing  in  these  Avords:  "  If  Mr. 
Morris  and  J.  C.  Sloo  are  appointed  agents  under  regulations 
prescribed  by  the  bank,  we  will  give  quiet  possession  of  the  j)ro- 
perty,  upon  the  condition  of  the  sale  being  for  twelve  months'  pa- 
per, to  pay  the  amount  secured  by  mortgage,  8,318  67 

2,640  42 


$10,959  09 
Sale  to  be  fixed  on  the  first  of  February,  or  later, — keys  to  be  de- 
livered to  the  agents,  and  store  closed. 

"  J.  C.  Stickney  &  Co." 

The  bank  acceded  to  the  conditions  imposed  by  Stickney  & 
Co.,  and  on  the  16th  of  January,  1840,  the  parties  mutually  exe- 
cuted a  written  agreement,  appointing  the  10th  of  February  there- 
after, as  the  day  upon  which  the  sale  of  said  goods  should  be 
commenced,  and  continue  from  day  to  day,  until  concluded ;  the 
terms  to  be  at  auction,  upon  a  credit  of  twelve  months,  the  pur- 
chaser giving  his  note  with  security,  payable  in  bank,  and  bear- 
ing interest  at  the  rate  of  six  per  centum  after  the  expiration  of 
six  months. 

After  the  goods  were  sold  and  the  paj^ment  secured  in  pursu- 
ance of  this  agreement,  the  bank,  through  its  cashier,  exhibited 
to  Stickney  &  Co.,  a  statement  showing  the  amount  of  sales,  and 
the  interest  upon  the  sale  notes  for  the  last  six  months,  and  also 
the  amount  of  the  two  promissory  notes  due  from  Stickney  &  Co. 
to  the  bank,  and  the  interest  thereon,  at  the  rate  of  eight  per 
centum,  from  their  dates  to  the  maturity  of  the  sale  notes,  and 
thus  balancing  the  accounts  between  the  parties.  At  the  time 
that  the  calculations  were  made,  and  the  balance  struck, 
the  bank  surrendered  to  Stickney  &  Co.  their  two  notes,  [*  6] 
which  the  latter  received  without  making  any  objection  to 
the  charge  of  interest  up  to  the  maturity  of  the  sale  notes;  but, 
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about  one  year  thereafter,  they  called  upon  the  bank  to  refund 
the  interest,  and  upon  refusal,  brought  this  .suit.  The  declara- 
tion is  in  the  usual  form  in  assumpsit,  containing  two  common 
counts,  to  which  the  defendants  pleaded  the  general  issue  and 
payment.  Upon  a  trial  before  a  jur}^  a  verdict  was  rendered  for 
Stickney  &  Co.  for  8700.  The  defendants  below  moved  for  a 
new  trial,  and  also  in  arrest  of  judgment ;  both  of  which  motions 
were  overruled. 

The  errors  assigned  are  the  decisions,  first,  in  overruling  a 
motion  for  a  new  trial ;  and,  secondly,  in  refusing  to  arrest  the 
judgment. 

The  last  error  assigned  seems  to  have  been  abandoned  in  the 
argument,  and  upon  an  inspection  of  the  record  we  perceive  no 
cause  for  arresting  the  judgment. 

The  motion  for  a  new  trial  requires  more  serious  consideration. 
The  bill  of  exceptions  embraces  the  whole  evidence,  and   all  the 
material  facts  are  contained  in  the  preceding  statement  of  the  case. 
Stickney  &  Co.  executed   their  notes  to  the  bank  for  $10,959.09, 
payable' in  seven  months,  and  bearing  interest  at  the  rate  of  eight 
per  centum,  until   paid.     The  mortgage  was   given  to  secure  the 
payment  of  these  notes,  including  principal  and  interest,  and  to 
render  their  security  more  effectual,  a  clause  was  inserted  author- 
izing the  bank  to  sell  the  goods,  and,  after  deducting  the  expenses 
of  the  sales,  credit  the  balance  of  the  proceeds  upcn  the  notes. 
The  terms  of  the  mortgage  are  decisive  of  the  intention  of  the 
parties  upon  this  point ;  the  notes  were  to  draw  interest  until  the 
sales  were  made,  and  the   proceeds  realized  by  the  bank.     Such 
being  the  provisions  of  the  mortgage,  it  remains  to  be  determined, 
whether  the  subsequent  agreement   changed  the  rights  of  tlie 
parties.     The  agreement  was  that  the  sales  should  be  made  upon 
a  credit  of  twelve  months,  instead  of  cash  in  hand,  and  that  the 
sale  notes  should  bear  interest  after  the  first  six  months.     It  ap-. 
pears  from  the  bill  of  exceptions,  that  this  change  in  the  terms  of 
the  sales  was  made  not  only  at  the  instance  and  for  the  benefit  of 
Stickney  &  Co.,  but  was  imposed   upon  the  bank  as  a  condition 
upon  which  the  peaceable  possession  of  the  goods  could   be  ob- 
tained in  pursuance  of  the  provisions  of  the  mortgage.     Without 
this  agreement  the  bank  was  entitled   to  interest  on  the  notes 
until  the  proceeds  of  the  sales  were  realized,  and  can  it  be  seri- 
ously insisted  that  there  is  anything  in  this  contract  which  de- 
prives the  bank  of  this  right?     The  language  of  the  instrument 
does  not  authorize  such  a  construction,  and  surely  justice  between 
the  parties  would  not  warrant  the  conclusion.  All  the  advantages 
of  the  change  in  the  terms  of  sale  resulted   to  Stickney  &  Co. 
They  were  thereby  enabled  to  have  their  goods  sold  upon  a 
[*  7]  credit  of  twelve  months,  and  doubtless  at  greatly  advanced 
prices,  whilst  the  bank,  deriving  no  benefit  whatever  from 
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the  arrangement,  was  deprived  of  the  use  of  its  money  for  the 
same  period.  Whilst  the  terms  of  the  contract  and  the  justice  of 
the  case  lead  to  the  conclusion  that  the  bank  is  entitled  to  this 
interest,  the  conduct  of  the  parties,  during  the  period  the  facts 
transpired,  and  for  a  long  time  subsequently,  clearly  show  that 
such  was  their  understanding  of  their  respective  rights ;  for,  im- 
mediately after  the  sale  of  the  goods,  the  bank  rendered  to  Stick- 
ney  &  Co.  an  account  of  all  the  transactions  between  them, 
charging  them,  among  other  things,  with  interest  on  their  notes 
from  date  to  the  maturity  of  the  sale  notes,  and  at  the  same  time 
surrendered  up  the  notes,  which  Stickney&  Co.  received,  without 
making  any  objection  to  the  charge  of  interest. 

Arriving  at  the  conclusion,  therefore,  that  the  bank  was  entitled 
to  interest  on  the  notes  until  the  maturity  of  the  sale  notes,  it 
follows  that  the  verdict  of  the  jury  was  manifestly  against  law  and 
evidence,  and  that  a  new  trial  should  have  been  granted. 

For  these  reasons  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Judgment  reversed. 

William  Russell  v.   The  Administrators  of 
Wm.  B.  Whiteside. 

Error  to  Madison. 

1.  Evidence — certificate  of  land  office  register.  The  certificate  of  the  register  of 
a  land  office,  from  the  records  of  his  office,  of  the  purchase  of  a  tract  of  land,  and  of 
the  fact  that  there  had  been  a  corrected  survey  of  the  tract,  and  there  was  due  from  tlie 
purchasers  a  certain  amount  of  money  for  a  certain  number  of  acres  of  land  included  in 
the  purchase,  which  had  not  been  included  in  the  former  survey  under  which  the  pur- 
chase was  made,  and  that  the  same  had  been  paid  by  a  person  therein  named,  is 

.  admissible  in  evidence,  under  the  statute  making  the  register's  certificate  evidence  of 
matters  appearing  of  record  in  his  office. 

2.  Same — presumption  in  favor  of  judgment.  Where  a  record  shows  that  the 
certificate  of  the  register  of  a  land  office  was  received  in  evidence,  the  court  will  pre- 
sume that  proof  of  his  official  character  and  handwriting  were  previously  made,  unless 
a  contrary  statement  is  contained  in  the  bill  of  exceptions  ;  and  where  the  record  shows 
that  a  certified  copy  of  a  deed,  recorded  in  the  recorder's  office  of  the  proper  county, 
was  admitted  in  evidence  in  the  court  below,  and  it  does  not  appear  that  any  question 
was  made  in  that  court  as  to  the  loss  of  the  original  deed,  or  the  inability  of  the  plain- 
tiff to  produce  it,  the  supreme  court  will  presume  that  the  loss  or  inability  was  admit- 
ted or  proved  in  the  court  below. 

3.  Deed — acknowledgment.  The  act  of  the  territory  of  Indiana  entitled  "  A  law 
establishing  the  recorder's  office,  and  for  other  purposes''  prescribes  no  particular  form 
for  the  acknowledgment  of  a  deed  ;  and  under  that  act  it  is  sufficient  for  the  certificate 
to  stale  that  the  maker  appeared  before  the  officer,  and  acknowledged  the  deed  to  be  his 
act  and  deed,  {a) 

Cases  Citing  Text.  sumed  until  contrary  appears,  that  officer 

{a)   L.  1819,  pp.21,  22,  sec.    II,  Feb.  did  his  duty  as  to  separate  examination  of 

19,  required  officer  to  simply  certify  ac-  wife.     Coleman  v.  Billings,  89  111.  183, 

knowledgment  of  deed;  it  will  be  pre-  1S7. 
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4.  Evidence — proof  of  notice  of  land  office  sale.  The  act  of  congress  of  May  10, 
1800,  provided  for  ihe  sale  of  the  public  lands  north  west  of  the  Ohio  rivei,  on  a 
credit,  and  in  case  of  failure  to  pay  the  purchase  money  according  to  the  terms  of  sale,  the 

register  of  the  land  office  was  required  to  give  thirty  days'  notice  in  five  of  the  most 
[*  8]  public  places  in  his  district,  and  sell  the  land  to  the  highest  bidder,  at  a  price  not 

less  than  the  amount  of  arrears  due,  with  interest  and  expenses  of  sale.  Under  this 
act,  a  printed  notice,  purporting  to  be  signed  by  the  register  of  the  land  office,  that  certain 
lands  therein  named,  would  be  sold  for  arrears  due  thereon,  accompanied  with  proof 
that  it  had  been  published  in  a  newspaper  published  in  the  place  where  the  land  office 
was  situated,  for  several  weeks  prior  to  the  time  of  sale,  is  admissible  in  evidence 
to  show  the  advertisement  of  the  land  for  sale;  and  a  jury  would  be  justified  in 
inferring  from  such  evidence,  the  giving  of  the  particular  notice  required  by  the 
statute. 

5.  Record — on  error  to  evidence.  The  answer  to  a  question  to  which  objection  is 
made  in  the  court  below  and  overruled,  must  be  shown  in  the  record,  or  the  decision 
of  the  court  in  permitting  the  question  to  be  answered,  cannot  be  a!ssigned  for  error,  {ti) 

6.  Fractick — demurrer  abandoned.  A  defendant  by  abandoning  his  demurrer,  and 
pleading  to  a  declaration,  admits  its  sufficiency,  and  it  is  only  necessary  for  the  plain- 
tiff to  prove  the  material  averments  contained  in  the  declaration,  to  obtain  a  verdict,  {c) 

7.  Pleading — limiting  the  issue.  A  declaration  in  assumpsit  alleged  that  the 
plaintiff  and  defendant  owned  and  possessed  distinct  portions  of  a  tract  of  land  con- 
sisting of  one  entry  or  purchase,  in  the  name  of  A,  and  that  said  tract  had  been  adver- 
tised for  sale  by  the  register  of  the  land  office  at  which  it  was  purchased,  for  arrears  of 
purchase  money  due  thereon,  interest,  and  costs  of  sale,  which  could  not,  under  the 
regulations  of  the  land  office,  be  sold  or  redeemed  separately,  and  that  the  plaintiff,  to 
save  his  own  land,  was  compellrd  to  redeem,  by  paying  the  arrears  due  on  the  whole 
of  the  land,  amounting  to  $108.16,  which  was,  in  fact,  due  on  the  land  of  the  defendant, 
who,  though  requested,  refused  payment,  whereby,  etc.  The  defendant  pleaded  non 
assumpsit :  Held,  under  the  issue  thus  formed,  that  the  fact,  whether  the  redemption 
was  for  the  benefit  of  the  defendant,  or  at  his  request,  was  entirely  immaterial;  and 
that  the  plaintiff,  by  proving  that  he  was  interested  in  the  land  by  purchase  from  A, 
would  sustain  the  allegation  in  his  declaration  as  to  ownership,  and  that  it  was  not 
necessary  to  show  that  the  plaintiff  and  defendant  were  both  interested  in  the  whole 
tract  entered  by  A.  and  that  it  was  only  necessary  for  the  plaintiff  to  prove  that  the 
plaintiff  and  defendant  owned  the  land  entered  by  A,  on  which  arrears  were  due;  that 
the  same  was  advertised  for  sale,  and  that  the  plaintiff  redeemed  it,  by  paying  the 
arrears,  which  were  all  due  on  the  defendant's  portion.  Held,  also,  that  the  court 
properly  refuse  to  give  the  jury  the  following  instruction  :  "  That  a  man  can  not  make 
another  his  debtor,  without  his  consent  ;  and  that  if  a  man  makes  a  voluntary  payment 
of  money  for  another,  without  his  knowledge  or  consent,  he  can  not  compel  a  repay- 
ment of  such  money." 

This  cause  was  heard  in  the  court  below,  at  the  November 
term,  1833,  before  the  Hon.  Theophilus  W.  Smith  and  a  jury. 

J.  B.  Thomas,  for  the  plaintiff  in  error,  cited  Chit,  on  Cont. 
467  ;  Dedman  v.  Williams  1  Scam.  154 ;  2  Story's  U.  S.  Laws, 
1120,  1155,  1210,  1234,  1276,  1295,  1805,  1495;  3  lUd.  1577, 
1678,  1737,  1772.  1775,  1807,  1839,  1926,  1941,  2021;  4  Ihid. 
2128-9,  2307  ;  R.  L.  132,  §11,  135,  §17. 

J.  Semple,  for  the  defendant  in  error. 

(/')  If  objection  to  admission  of  evidence  (c)  Decision,  overruling  demurrerto  de- 
is  general  in  trial  court,  specific  objection,  claration,  can  not  be  assigned  for  error 
wliich  might  have  been  obviated  if  made  after  jileading  to  declaration.  American 
there,  can  not  be  urged  for  first  time  in  Express  Co.  1/.  Pinckney,  2g  111.  392,  406  ; 
supreme  court.  Swift  z'.  Whitney,  20  111.  Home  etc.,  Ins.  Co.  z/.  Garfield,  60  111. 
144,  145  ;  Conway  v.  Case,  22  111.  127,  124,  125. 
139  ;  Potter  v.  Potter,  41  111.  So,  S3  ;  Gil- 
lespie V,  Smith,  29  111.  473. 
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Treat,  Justice,  delivered  the  opinion  of  the  court :  Wliiteside 
brought  an  action  of  assumpsit  against  Russell,  in  the  Madison 
circuit  court.  The  declaration  has  two  counts.  The  first 
charges,  in  substance,  that  in  March,  1829,  the  plaintiff  owned 
and  possessed  146  40-100  acres  of  land,  which,  together  wjth 
359  29-100  acres  owned  and  possessed  by  the  defendant,  consist- 
ing of  one  entire  entry  in  the  name  of  Samuel  Jackeway,  had 
been  advertised  for  sale  by  the  register  of  the  land  office  at  Kas- 
kaskia  for  the  payment  of  arrears  due  thereon,  and  interest 
and  costs  of  sale,  which  land  could  not,  under  the  regulations 
of  the  land  office,  be  sold  or  redeemed  separately,  but  had  [*  9] 
to  be  sold  or  redeemed  altogether ;  that  the  plaintiff,  to 
save  his  own  land,  was  compelled  to  redeem,  by  paying  the  ar- 
rears due  on  the  whole  of  the  land,  amounting  to  $108.16,  which 
"was  in  fact  due  on  the  portion  owned  by  the  defendant,  and  no 
part  of  it  due  on  the  portion  owned  by  the  plaintiff;  of  which 
the  defendant  had  notice ;  and  he,  althougii  particularly  re- 
quested, refused  payment,  whereby  he  became  liable,  etc. 

The  second  count  is  for  money  paid,  laid  out,  and  expended. 

There  was  a  demurrer  to  the  first  count,  which  the  court  over- 
ruled, and  the  defendant  then  pleaded  non  assumpsit,  on  which 
plea  the  plaintiff  took  issue.  A  trial  was  had  before  a  jury,  a 
verdict  returned  for  the  plaintiff  for  $130.67,  and  judgment  ren- 
dered thereon.  A  bill  of  exceptions  was  taken,  from  which  it 
appears,  that  on  the  trial  the  plaintiff  offered  in  evidence  the  fol- 
lowing testimony  : 

First.  A  certificate  of  the  register  of  the  land  oflSce  at  Kas- 
kaskia,  showing,  from  the  records  of  his  office,  that  Samuel 
Jackeway  entered  at  that  office,  on  the  8tli  of  September,  1814, 
as  one  entire  entry,  three  tracts  of  land  containing  487  69-100 
acres. 

Second.  A  copy  of  the  deed  from  Jackeway  to  the  plaintiff, 
dated  the  11th  of  November,  1814,  for  a  portion  of  the  land  de- 
scribed in  Jackeway's  entry,  to  which  there  was  a  certificate  pur- 
porting to  be  signed  by  Wei.  Whiteside,  as  a  justice  of  the  peace, 
stating  in  substance,  that  Samuel  Jackeway  had  appeared  before 
him,  and  acknowledged  the  conveyance  to  be  his  act  and  deed, 
which  was  dated  on  the  same  day  with  the  deed.  There  was 
attached  a  certificate  of  the  recorder  of  Madison  county,  under 
his  seal  of  office,  certifying  it  to  be  a  true  copy  from  tlie  original 
record  of  the  deed  recorded  in  his  office  on  the  12th  of  Novem- 
ber, 1814. 

Third.  A  certificate  of  the  register  of  the  land  office,  showing, 
from  the  records  of  his  office,  that  by  a  corrected  surve}''  of  the 
land  embraced  in  Jackeway's  entry,  it  amounted  to  28  acres  more 
than  was  stated  in  the  survey  under  which  the  entry  was  made, 
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and  that  the  arrears  of  purcliase  money  due  on  the  entry  and  in- 
terest amounted  to  $108.16,  which  had  been  paid. 

Fourth.  A  printed  notice  purporting  to  be  signed  by  the  reg- 
ister of  the  land  office  at  Kaskaskia,  dated  December  23d,  1829, 
giving  notice  that  on  the  18th  of  March  thereafter,  certain  lands 
therein  described,  amongst  them  the  lands  embraced  by  Jacke- 
way's  entry,  would  be  offered  for  sale  to  the  highest  bidder,  for  a 
price  not  less  than  the  amount  of  arrears  due  thereon,  and  inter- 
est and  expenses  of  sale.  In  connection  with  this  notice,  it  was 
proved  by  a  witness,  that  the  notice  had  been  published 
[*  10]  for  several  weeks  prior  to  the  time  of  the  sale,  in  a  news- 
paper published  in  Kaskaskia. 

To  the  reading  of  the  foregoing  evidence,  the  defendant  ob- 
jected, but  the  objection  was  overruled,  and  the  evidence  given 
to  the  jury. 

The  plaintiff  also  called  one  Swigart,  as  a  witness,  and  asked 
him  certain  questions,  to  which  the  defendant  objected,  and  the 
objections  was  overruled ;  but  it  does  not  appear  what  the  answers 
of  the  witness  were. 

This  is  all  of  the  testimony  copied  into  the  bill  of  exceptions. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions to  the  jaiy : 

Fh'st.  That  if  they  are  satisfied,  that  by  the  regulations  of  the 
land  office,  Whiteside  could  not  redeem  his  land,  except  by 
redeeming  Russell's,  and  that  he  did  so,  they  still  must  find 
for  the  defendant,  unless  they  are  satisfied  that  he  made  such 
payment  for  Russell's  benefit,  and  at  his  special  instance  and  re- 
quest. 

Second.  That  a  man  cannot  make  another  his  debtor,  without 
his  consent. 

Third.  That  if  a  man  makes  a  voluntary  payment  of  money 
for  another,  without  his  knowledge  or  consent,  he  cannot  compel 
a  repayment  of  such  money. 

Fourth.  The  jury  must  be  satisfied  that  Whiteside  and  Russell 
were  both  interested  in  the  entire  entry  made  bv  Jackeway,  and 
that  Russell  has  been  benefited  by  the  act  of  Whiteside,  before 
they  can  find  for  plaintiff. 

Fifth.  If  the  jury  are  not  satisfied  that  Whiteside  had  a  good 
title  to  the  lands  redeemed  by  him,  in  connection  with  Russell, 
the  payment  was  entirely  voluntary  on  his  part,  and  they  must 
find  for  the  defendant. 

Sixth.  If  the  jury  are  not  satisfied  that  Russell  wished  to  re- 
deem the  laud,  Whiteside  cannot  compel  him  to  pay  the  amount 
paid  by  him,  in  redeeming  them,  without  the  knowledge  or  con- 
sent of  Russell. 

These  instructions  the  court  refused  to  give,  the  defendant 
excepting. 
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The  assignment  of  errors  questions  the  propriety  of  the  decis- 
ions of  the  court,  in  admitting  the  evidence  objected,  to  and  in 
refusing  the  instructions  asked  for. 

We  perceive  no  valid  objection  to  the  admission  of  the  certifi- 
cates of  the  register  of  the  land  office.  By  the  fourth  section  of 
the  ''^  act  declariyig  what  shall  he  evidetiee  in  certain-cases'''  (Gale's 
Stat.  287;  R.  L.  280),  it  is  provided  that  the  official  certificate 
of  the  register  to  any  matter  on  record  in  his  office,  shall  be 
received  in  evidence,  and  be  competent  to  prove  the  fact  [*  11] 
certified,  and  his  certificate  of  the  entry  or  purchase  of  the 
land,  shall  be  evidence  of  title  in  the  party  who  made  the  entry 
or  purchase.  Under  this  provision,  the  certificates  of  the  register 
were  competent  to  prove  the  entry  of  Jackeway,  and  title  in  hira, 
as  well  as  the  amount  of  arrears  due  on  the  land,  and  the  pay- 
ment thereof;  matters  put  in  issue  by  the  pleadings  in  the  cause. 
In  the  absence  of  the  contrary  statement  in  the  bill  of  exceptions, 
we  are  to  presume  that  proof  of  the  handwriting  and  official 
character  of  the  register  were  proved  before  the  admission  of  the 
certificates  in  evidence. 

Nor  do  we  perceive  that  the  court  erred,  in  permitting  the  cer- 
tified copy  of  the  deed  from  Jackeway  to  be  read  in  evidence. 
The  17th  section  of  the  "  acf  concerning  conveyances  of  real  pro- 
fertij"  (Gale's  Stat.  153;  R.  L.  t35),  provides  tliat  where  any 
deed  or  conveyance,  required  to  be  recorded,  has  been  properly 
acknowledged  and  recorded,  and  is  lost,  or  not  in  the  power  of  the 
party  wishing  to  use  it,  a  transcript  of  the  record,  certified  by  the 
recorder,  may  be  read  in  evidence,  without  further  proof.  The 
deed  does  not  appear  to  be  properly  acknowledged  according  to 
the  provisions  of  this  act ;  the  certificate  of  the  justice  of  the 
peace  taking  the  acknowledgment  not  stating  that  Jackeway  was 
personally  known  to  him  to  be  the  person  whose  name  was 
subscribed  to  the  deed,  as  having  executed  the  same,  as  required 
by  the  11th  section.  This  act  was  not  in  force  at  the  time  of  the 
execution  of  the  deed,  and  it  was  acknowledged  under  an  act  of 
the  territorial  legislature,  entitled  "  a  law  establishing  the  record- 
er's office,  and  for  o^Aerpwrj^oses,"  approved  September  17th,  1807 
(Laws  of  Indiana  Territory  92),  which  provides  that  deeds  and 
conveyances  executed  within  the  territory,  shall  be  acknowledged 
by  one  of  the  grantors,  or  proved  by  one  or  more  of  the  subscrib- 
ing witnesses,  before  one  of  tlie  judges  of  the  general  court,  or  of 
the  court  of  common  pleas,  or  a  justice  ot"  the  peace  of  the  county 
in  which  the  lands  lie,  and  recorded  in  the  recorder's  office  of  the 
county  where  the  land  conveyed  is  situate,  but  prescribes  no  par- 
ticular form  for  the  certificate  of  acknowledgment.  The 
certificate  of  the  justice  shows  that  the  provisions  of  the  last 
named  act  were  fully  complied  with.  It  does  not  appear  that  any 
question  was  made  in  the  court  below,  as  to  the  loss  of  the  origi- 
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nal  deed,  or  the  inability  of  the  plaintiff  to  produce  it;  and  we 
are  to  conclude  that  this  was  either  admitted  by  the  defendant, 
or  proved  by  the  plaintiff. 

The  next  question  is  as  to  the  admission  of  the  notice  of  sale. 
The  act  of  congress  of  May  10th,  ISOO  (1  Story's  Laws,  783), 
provides  for  the  sale  of  the  public  lands  north-west  of  the  Ohio 
river,  on  a  credit,  and  in  case  of  a  failure  to  pay  the  purchase 
money  according  to  the  terms  of  sale,  the  register  is  to 
[*  12]  give  thirty  days  notice  in  five  of  the  most  public  places  in 
his  district,  and  sell  the  land  to  the  highest  bidder,  at  a 
price  not  less  than  the  amount  of  the  arrears  due,  with  interest 
and  expenses  of  sale.  Various  acts  of  congress  were  subse- 
quently passed,  extending  the  time  of  payment,  and  giving  relief 
to  purchasers,  but  in  no  respect  affecting  the  rights  of  tlie  parties 
to  this  suit,  as  presented  by  the  pleadings.  If  arrears  were  due 
on  the  entry  of  Jackeway,  the  register  was  fully  authorized  to 
sell  upon  giving  the  notice  required.  We  tliink  the  printed  no- 
tice, coupled  with  the  proof  of  its  publication  in  a  newspaper, 
published  in  the  place  where  the  land  office  was  establislied,  was 
proper  evidence  to  show  the  advertisement  of  the  land  for  sale,  as 
required  by  the  act  of  Congress.  The  object  of  the  notice  is  to 
apprise  the  public  and  the  parties  interested  of  the  sale  of  the 
land  ;  and  this  object  would  be  more  fully  accomplished  by  a  pub- 
lication of  this  kind,  than  by  the  posting  up  of  notices  in  particu- 
lar places.  The  jury  would  at  least  be  justified  in  inferring,  from 
such  evidence,  the  giving  of  the  particular  notice  required  by  the 
laws  of  the  United  States. 

The  decision  of  the  court,  in  overruling  the  objection  to  the 
question  propounded  to  the  witness  Swigart,  cannot  be  assigned 
for  error.  This  court  decided,  in  the  case  of  Miller  v.  Houck  et 
al.  (1  Scam.  501),  that  it  does  not  follow  as  a  necessary  conse- 
quence to  the  asking  of  a  question,  that  the  answer  will  be  in  the 
iiffirmative,  and  that  the  answer  must  be  set  out  in  the  bill  of  ex- 
ceptions, so  that  the  court  may  determine  whether  the  testimony 
given  was  improper. 

The  only  remaining  question  is  as  to  the  refusal  of  the  court  to 
give  the  instructions.  To  determine  this  question  correctly,  it  is 
necessary  to  recur  to  the  pleadings,  and  see  what  are  the  matters 
in  issue  between  the  parties.  Whether  the  declaration  shows  a 
sufficient  cause  of  action,  we  are  not  called  upon  to  decide.  The 
defendant,  by  abandoning  iiis  demurrer,  and  pleading  to  the  dec- 
laration, admitted  its  sufficiency,  and  it  was  only  necessary  for 
the  ])laintiff  to  prove  the  material  averments  in  it,  to  obtain  a 
verdict.  These  averments  are,  that  the  plaintiff  and  defendant 
owned  the  land  entered  by  Jackeway,  on  which  arrears  were  due  ; 
that  the  land  was  advertised  for  sale,  and  the  plaintiff  redeemed 
it  by  paying  the  arrears,  which  were  all  due  on  the  defendant's 
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portion.  The  fact,  whether  the  redemption  was  for  the  benefit 
of  Russell,  or  at  his  request,  was  entirely  immaterial.  All  of  the 
instructions  but  the  fifth  proceed  on  the  ground  that  the  payment 
must  have  been  made,  either  for  Russell's  benefit,  or  at  his  in- 
stance, to  authorize  the  plaintiff  to  recover.  The  filth  instruc- 
tion, if  given,  would  have  defeated  the  plaintiff's  action,  unless  he 
had  shown  a  perfect  title  to  the  land.  The  object  of  this 
suit  was  to  recover  money  paid,  and  not  to  try  the  title  to  [*  13] 
the  land.  The  title  did  not  come  directly  in  question,  as  it 
does  in  actions  of  ejectment  and  trespass  brought  for  the  purpose 
of  settling  title.  The  plaintiff,  by  proving  that  he  was  interested 
in  the  land  by  purchase  from  Jackeway,  would  sustain  the  alle- 
gation in  his  declaration,  as  to  his  ownership.  If  there  was  an 
outstanding  mortgage  on  the  land,  or  a  lien  by  judgment,  or  if 
the  plaintiff  had  but  an  estate  for  life,  his  title  might  not  be  good 
in  the  language  of  the  instruction,  but  would  be  sufiicient  to 
maintain  his  action.  We  conclude,  therefore,  that  the  instruc- 
tions asked  for  were  wholly  inapplicable  to  the  issue  the  jury  was 
trying,  and  for  that  reason  were  properly  refused. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


James  W.  Willis  et  al.  v.  Archibald  R.  Henderson. 

Appeal  from  Fulton. 

1.  Mistake — equity  jurisdiction.  It  is  competent  for  a  court  of  chancery  to  cor- 
rect mistakes  in  instruments  of  writing  of  all  kinds,  and,  upon  a  proper  case,  in  the 
same  suit,  to  grant  relief  upon  the  instrument,  when  so  corrected,  in  the  same 
manner  as  if  it  had  been  made  perfect  in  the  first  instance,  (a) 

2.  Mortgage — liability  of  vendee.  Where  land  is  purchased  with  notice  of  an 
outstanding  mortgage,  it  is  liable  to  be  charged  with  its  payment,  in  the  same  manner 
that  it  would  have  been,  had  the  legal  title  remained  in  the  vendor. 

3.  Trustee  for  creditors — not  purchaser  for  value.  It  may  be  admitted,  that 
where  A,  without  notice  of  a  prior  incumbrance,  purchases  a  tract  of  land  of  B,  who  has 
such  notice,  for  a  valuable  consideration,  that  A's  title  shall  not  be  defeated  because 
he  derives  it  through  a  contaminated  channel  ;  but  a  trustee  for  the  benefit  of  credi- 
tors is  not  a  purchaser  for  a  valuable  consideration,  nor  are  such  creditors  to  be  en- 
titled to  protection  against  such  outstanding  incumbrance,  {f) 

4.  Purchaser — bona  fide.  Senible,  That  where  lands  are  purchased  for  a  valuable 
consideration,  and  the  title  is  taken  in  the  name  of  a  third  person,  the  purchaser  will 

Cases  Citing  Text.  benefit  of  creditors  takes  subject  to  land- 

(a)  Chancery   may  in   one    suit    rectify  lord's    lien,  and    distress    warrant    levied 

mistake  in  insurance  policy  and  give  judg-  after  assignment  holds  goods.     O'Hara  v. 

ment  for  amount  due  on  such  policy  as  Jones,  46  III.  2S8,  293. 

rectified.     Mercantile  Ins.  Co.  v.  Jaynes,  Assignee  for  benefit  of  creditors  takes 

87  111.  T99,  205.  not  as  bona  fide  purchaser,  but  as  volun- 

(3)  Assignee   for   benefit    of    creditors  teer,  subject    to    all    liens,    claims    and 

takes  as  volunteer,  and  at  least  where  lease  equities,  good  against  assignor.     Hardin 

reserves  to  landlord  lien  on  tenant's  goods  v.  Osborne,  94  111.  571,  574. 

to     secure    rent,    tenant's    assignee    for 
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be  protected  in  the  same  manner  that  he  would  have  been,  if  the  title  had  been  taken 
in  his  name. 

5.  Parties  to  action — in  chancery.  It  is  a  general  rule  in  chancery,  that  all 
persons  interested  in  the  subject  matter  of  the  litigation,  whether  it  be  a  legal  or  equi- 
table interest,  should  be  made  parties,  so  that  the  court  may  settle  all  of  their  rights  at 
once,  and  thus  prevent  a  multiplicity  of  suits.  To  this  rule  there  are  necessarily  many 
exceptions.  One  general  rule,  however,  governs  all  of  these  exceptions,  and  that  is, 
"  that  as  the  object  of  the  rule  ics  to  accomplish  the  purposes  of  justice,  between  all  of 
the  parties,  and  as  it  is  a  rule  founded  in  some  sort  upon  public  convenience  and 
policy,  rather  than  upon  positive  principles  of  municipal  or  general  jurisprudence, 
courts  of  equity  will  not  suffer  it  to  be  applied  so  as  to  defeat  the  very  purposes  of 
justice,  if  they  can  dispose  of  the  merits  of  the  case  before  them,  without  prejudice  to 
the  rights  or  interests  of  other  persons  who  are  not  parties  ;  or,  if  the  circumstances  of 
the  case  render  the  application  of  the  rule  impracticable,  and  if  the  persons  thus  inter- 
ested are  unknown  to  the  complainant,  he  need  not  make  them  parties."  Another 
exception  is  where  the  persons  collaterally  interested  are  exceedingly  numerous,  and  it 
would  be  impracticable  to  join  them  without  great  delays  and  other  inconveniences,  (c) 

6.  Same — foreclosure  of  mortgage.  Where  a  bill  in  chancery  is  filed  to  foreclose  a 
mortgage,  and  the  mortgagor  has  conveyed  the  estate  to  a  trustee  for  the  benefit  of 
crediiors,  and  the  trustee  is  made  a  defendant,  it  is  unnecessary  to  make  the  credi- 
tors parties. 

7.  Practice — office  of  answer  in  chancery.  An  answer  in  chancery  not  sworn  to 
is  not  evidence  in  the  cause,  for  any  purpose  ;  it  performs  the  office  of   a  plea  only,   (d) 

8.     Same — interests  of  persons  not  parties.      Semble,  That  where  it  is  made  to 
[*  14]  appear  that  there  are  interests  involved  in  the  cause,  which  are  not  before  the 

court,  a  decree  will  not  be  rendered  affecting  those  interests,  until  they  are  ' 
brought  before  it  in  a  proper  manner. 

On  the  21st  of  April,  1841,  Archibald  R.  Henderson  filed  his 
bill  in  chancery  in  the  Fulton  circuit  court,  against  James  W. 
Willis,  Franklin  P.  Offield,  James  S.  Turner,  and  Lewis  Howell. 

The  bill  charges  that  James  W.  Willis  on  the  first  day  of  June, 
1836,  executed  and  delivered  to  the  complainant,  a  mortgage 
deed  for  the  following  property,  to  wit :  60  acres  off  of  the  west 
Hue  of  the  N.  W.  qr.  of  S.  2.  T.  7  N.,  R.  4  E. ;  also  50  acres  out 
of  the  N.  E.  corner  of  said  quarter  section,  to  secure  the  sum  of 
$300,  and  interest  at  12  per  cent.,  in  one  year.  That  at  the  time 
of  the  execution  of  the  mortgage,  Willis  was  seized  iu  fee  of  part 
of  the  N.  W.  qr.  of  S.  2,  T.  6  N.,  R.  4  E.,  and  that  at  the  time  it 
was  well  understood  between  Willis  and  the  complainant,  that  said 

(f)  In  general  all  persons  interested  in  (f/)  Unsworn  answer    is    not    evidence, 

subject  of  chancery  suit  should  be  made  Ferguson  7/.  Sutphen,  3  Gilm.  547,  572. 

parties,  but  where  persons  interested  to  Chancery  plea  should  not  be  supported 

have  right  in  dispute  enforced,  are  num-  by  answer  unless  bill  confesses  and  avoids 

erous  and  in  part  unknown,  t'.^.  are  mem-  plea.     State  Bank  v.   Wilson,  4  Gilm.  57, 

bers  of  religious  society,  suit  may  be  by  63. 

some  on  behalf  of  all.     Whitney  z/.  Mayo,  It  is  proper  to  set  cause  for  hearing  on 

15  111.  251,  254.  bill,  answer  and  depositions,  where  oath 

In   order   to    preserve  priority  of  me-  to  answer   is  waived,  ahhough  no    repli- 

chanic's  lien  over  trust   deed   to   secure  cation  is  filed.       Chambers  v.    Rowe,  36 

payment  of  notes,  both  trustee  and  cestui  111.  171,  173. 

que  trust   must  be  made  parties  within  Complainant  need  not  prove  averments, 

periods  fixed    by   statute   for   beginning  which  are  admitted  by  answer,  althou?;h 

proceedings.       Bayard    v.     McGraw,     i  unsworn,    but    such    admissions    may    be 

Kradw.  134,  144;  McGraw  v.  Bayard,  66  overcome    by    evidence  conflicting   with 

111,  146,  153.  them.      Miller  v.  Payne,  4  Bradw.   112, 
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Willis  was  to  mortgage  110  acres  o£P  of  the  N.  W.  qr.  of  S.  2, 
T.  6  N.,  R.  4  E.,  instead  of  the  land  mortgaged,  and  that  both  par- 
ties supposed,  at  the  time,  that  the  land  described  was  in  township 
6,  and  that  it  was  by  mere  mistake  and  oversight,  that  it  was  de- 
scribed as  in  township  7,  instead  of  6,  and  that  said  Willis  did  not 
own  the  land  in  township  7.  The  bill  further  alleges  that  the 
complainant,  supposing  the  lands  mortgaged  were  the  N.  W.  qr. 
of  S.  2,  T.  6  N.,  R.  4  E.,  after  the  mortgage  became  absolute,  sued 
out  scire  facias  and  recovered  judgment  upon  tlie  mortgage,  and 
had  the  premises  described  therein  sold,  and  the  complainant 
bought  them  in  for  the  amount  of  his  debt,  supposing  the  land 
was  that  intended  to  be  mortgaged. 

The  bill  then  charges,  that  after  the  making  of  the  mortgage, 
the  said  Willis  sold  and  conveyed  said  land  to  Franklin  P.  Offield, 
or  to  said  Offield  and  James  S.  Turner,  jointly ;  that  if  the  same 
was  purchased  in  the  name  of  Offield,  it  was  purchased  with  the 
means  of  Turner  and  Offield,  said  Turner  having  the  same  inter- 
est in  equity  that  Offield  had.  The  bill  then  charges  that  Offield 
afterwards  sold  his  interest  to  Turner,  and  that  Turner  conveyed 
to  Howell,  as  assignee  of  Turner,  and  for  the  benefit  of  the  credit- 
ors of  Turner  and  Offield.  That  before  the  said  Offield  or  Tur- 
ner and  Offield  purchased  said  land,  they,  or  the  said  Offield,  had 
notice  of  the  mortgage,  and  were  informed  by  Willis  and  divers 
other  persons,  of  the  existence  of  said  intended  mortgage.  That 
the  mistake  in  said  mortgage  was  not  discovered  at  that  time,  nor 
till  long  after.  That  the  said  Offield  bargained  for  and  purchased 
said  land,  with  the  expectation  and  belief  that  it  was  charged 
with  the  payment  of  said  mortgage.  The  bill  charges  that  the 
complainant  cannot  state  the  manner  in  which  Offield,  Turner, 
and  Howell  acquired  or  hold  the  same,  but  calls  on  them  to  dis- 
cover who  are  the  owners,  etc. 

The  bill  then  prays  that  the  judgment  on  scire  facias 
may  be  vacated ;    that  Willis  be  compelled  to  correct  the  [*  15] 
mistake ;  and  that  the  mortgage  be  foreclosed,  etc. 

The  answer  of  James  S.  Turner  admits  that  Willis,  at  the  time 
of  giving  the  mortgage,  was  seized,  etc.,  but  of  the  existence  of 
the  said  mortgage  he  alleges  that  he  knew  nothing,  except  as  in- 
formed by  the  bill,  and  that  he  knew  nothing  of  the  agreement 
and  understanding  between  complainant  and  Willis.  The  an- 
swer further  states,  that  on  the  31st  of  October,  1836,  he  pur- 
chased from  Willis  the  land  in  question,  and  that,  by  deed  of  that 
date,  duly  executed,  for  good  consideration  paid  by  him,  Willis 
conveyed  said  land  to  Offield  and  Turner;  that  the  said  land  was 
paid  for  in  goods  owned  by  Turner  and  Offield.  Turner  admits 
that  Offield,  on  the  24th  of  December,  1836,  sold  said  land  to 
him,  but  denies  that  at  tlie  time  he  purchased  from  Willis  and 
from  Offield,  he  had  any  knowledge  or  notice  of  the  existence  of 

15 


16  Willis  et  al.  v.  Henderson.  [Dec.  T. 

Statement  of  ihe  Case. 

the  mortgage.  He  avers  tliat  he  purchased  the  same  believing  it 
to  be  free  from  incumbrance,  and  for  a  good  consideration  be- 
tween him  and  Offield;  and  that  at  the  time  he  purchased  of 
Offiekl,  he  knew  nothing  of  the  mortgage.  Turner  then  states 
that  he  assigned  said  land  to  Howell,  for  the  use  of  his  creditors, 
and  the  creditors  of  Turner  and  Offield.  Turner  then  shows 
conveyances  made  since  he  purchased,  and  that  the  undivided 
half  of  said  land  is  now  in  one  Gushing,  who  has  not  been  made 
a  party  to  the  bill,  and  that  at  the  time  of  said  several  convey- 
ances he  knew  nothing  of  complainant's  mortgage,  except  when 
lie  assigned  to  Howell.  Turner  then  sets  up  a  tax  title  to  20 
acres  of  said  land,  acquired  subsequently  to  the  mortgage. 

Howell,  in  his  answer,  denies  any  knowledge  of  the  existence 
of  a  mortgage  ;  admits  that  he  is  seized  for  the  creditors  of 
Turner  and  Offield  ;  and  avers  that  he  knew  nothing  of  the  mis- 
take, and  had  no  notice  at  the  time  of  the  assignment. 

The  bill  was  taken  py-o  confesso^  as  to  Willis  and  Offield. 

The  complainant  then  proved,  by 

Robert  N.  Baker.  That  he  was  employed  as  clerk  of  Turner 
and  Offiekl,  in  the  spring  of  1836,  at  Canton ;  that  they  were 
trading  as  merchants  at  Canton  and  Peoria ;  that  he  knew  of 
Turner  and  Offield's  purchasing  one  farm,  and  paying  for  it  out 
of  the  store  and  money.  This  farm  was  bought  of  Joseph  C. 
Smith. 

John  C.  Ctjlton.  That  he  was  acquainted  with  the  land  in 
township  6  ;  that  in  the  summer  of  18oG,  he  heard  Willis  say  that 
he  had  mortgaged  to  Henderson  said  land,  and  a  short  time  be- 
fore he  heard  Willis  say  he  wished  to  borrow  money  of  Hender- 
son, and  would  give  a  mortgage  on  said  land;  that  in  the  year 
1836,  he  heard  Offield  say  that  he  and  Turner  thought  of  pur- 
chasing said  land  of  Willis,  and  enquired  it'  Henderson  held  a 
mortgage  on  it,  and  was  informed  he  did,  and  wished  to 
[*  16]  know  if  Henderson  would  not  take  goods  for  the  mort- 
gage; and  late  in  the  fall  of  1836,  heard  said  Offield  say 
that  he  and  Turner  had  purchased  said  land. 

Joseph  M.  Kelso.  That  he  was  acquainted  with  the  land ; 
that  in  the  fall  ot"  1836.  he  heard  Willis  say  that  he  was  about  to 
sell  said  land  to  Offield  and  Turner ;  that  Henderson  had  a  mort- 
gage on  the  land,  and  Willis  was  much  out  of  humor  because 
Henderson  would  not  release  said  mortgage ;  that  in  the  fall  of 
1836,  Offield  enquired  if  Henderson  had  a  mortgage  on  said  land,  i 
and  was  informed  he  had.  Offield  then  informed  witness  that 
lie  and  Turner  talked  of  buying  said  land  of  Willis.  Afterwards 
Offield  asked  witness  if  he  and  McPheters  had  not  lifted  said 
mortgage,  and  was  informed  they  had  not. 

Joel  Caykendall.     That  he  was  acquainted  with  the  land  ; 
that  Willis  told  him  that  he  had  given  a  mortgage  to  Henderson. 

i6 
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In  1839,  Willis  said  that  when  he  made  the  mortgage,  he  sup- 
posed that  it  was  on  the  land  in  township  6,  and  that  he  had 
made  a  mistake. 

James  McPheters.  That  he  was  acquainted  with  the  land : 
that  Willis  told  him  that  he  had  given  a  mortgage  to  Henderson 
for  $300,  and  wanted  to  sell  the  land  to  Offield  and  Turner,  and 
wished  witness  to  go  his  security  for  the  purpose  of  lifting  the 
mortgage.  Afterward  Willis  wished  Henderson  to  take  other 
lands,  which  he  refused  to  do.     This  was  late  in  the  fall  of  1836. 

Alexander  McPheters.  That  he  is  acquainted  with  the 
land;  that  sometime  between  the  first  and  middle  of  October, 
1836,  Willis  told  him  that  he  had  mortgaged  said  land  to  Hen- 
derson; that  Willis  said  that  he  had  an  opportunity  to  sell  said 
land  to  Turner  and  Offield  for  $22  per  acre,  provided  he  could 
lift  the  mortgage,  and  that  he  wished  Kelso  and  McPheters  to  go 
his  security  for  the  amount  of  the  mortgage,  and  take  it  up,  so 
that  he  could  sell  it  to  Turner  and  Offield. 

John  Rockhold.  That  in  the  summer  of  1837  he  asked  Of- 
field if  he  had  any  land  to  sell.  He  said  he  had.  AYitness  then 
asked  him  if  he  did  not  own  a  piece  east  of  town  ;  and  he  said  he 
did ;  but  that  there  was  a  mortgage  on  it  in  favor  of  Henderson,  ' 
and  if  he  and  Turner  did  not  lift  it,  that  Henderson  would  hold 
the  land.  Offield  then  said  that  he  and  Turner  had  contracted 
fifty  acres  to  a  man  in  the  east,  who  was  to  pay  him  $500  for  the 
fifty  acres,  which  would  enable  them  to  lift  the  mortgage.  After- 
wards, in  1838,  I  asked  Offield  if  the  man  had  come  on,  and  he 
said  no.  Witness  then  proposed  to  buy,  and  advance  $400  to  lift 
the  mortgage.  Offield  then  replied  that  Turner  had  been  to 
Lewiston,  and  discovered  that  there  was  no  mortgage  on  record 
on  said  land.     He  knevv  the  land  to  be  the  same. 

Robert  C.  Culton.  That  he  is  acquainted  with  the  land. 
That  he  iiad  a  conversation  with  Offield  on  the  25tli  of 
November,  1836,  at  which  conversation  Willis  was  in  the  [*  17] 
store,  but  took  no  part  in  the  same.  Offield  asked  him 
if  he  did  not  wish  to  buy  the  land,  then  describing  it  so  that  he 
knew  it  to  be  the  same.  Offield  said  the  land  was  encumbered 
by  a  mortgage  from  Willis  to  Henderson.  They,  Turner  and  Of- 
field, knew  that  the  mortgage  was  held  by  Henderson,  at  the  time 
they  purchased  it.  Willis  had  promised  to  lift  the  same  by  giving 
Henderson  personal  security,  but  he  feared  they  would  fail  to  do 
so.  Offield  said  the  mortgage  was  for  $300,  and  wished  to  sell 
witness  the  land  subject  to  the  mortgage.  Offield  said  they  paid 
$20  per  acre  out  of  the  store  of  Turner  and  Offield,  but  that  he 
Avould  sell  it  for  $10  per  acre,  subject  to  the  mortgage.  He  had 
a  conversation  with  Willis  in  December,  1836,  and  he  said  ho 
had  sold  the  land  to  Offield  and  Turner,  on  which  Henderson 
held  the  mortgage  for  $300,  and  he  wanted  to  borrow  money  ^f 
2.    Scam.  Vol.  4.  17 
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him  to  lift  the  mortgage,  and  would  give  personal  security ;   the 
land  is  the  same. 

The  court  then  decreed  that  the  mistake  in  the  mortgage  be 
corrected  ;  that  judgment  on  scire  facias  be  annulled  ;  and  that 
the  mortgage  be  foreclosed,  etc. 

The  cause  was  heard  in  the  court  below,  at  the  March  term, 
1842,  before  the  Hon.  Stephen  A.  Douglass.  The  defendants, 
Turner  and  Howell,  appealed  to  this  court,  and  assigned  for 
error  the  decree  of  the  court  below. 

E.  N.  Powell,  for  the  appellants:  Actual  notice  must  be 
given  by  a  person  interested  in  the  property,  and  in  the  course  of 
treaty  for  the  purchase.  Vague  rumors  from  persons  not  inter- 
ested is  not  notice.     Sug.  Vend.  730. 

A  purchaser  without  notice,  from  a  purchaser  with  notice,  is 
not  affected  with  the  fraud.  Bumpus  v.  Bay  et  al.,  1  Johns.  Ch. 
R.  213 ;  Jackson,  ex.  dem.  Bartlett  et  al.  v.  Henry,  10  Johns. 
185. 

Where  real  estate  is  purchased  by  partners,  the  partners  hold 
it  as  tenants  in  common.  Coliyer  on  Partn.  69,  note  1 ;  Story 
on  Partn.  127. 

The  law  merchant  does  not  extend  to  speculations  in  the  pur- 
chase and  sale  of  lands.     Pitts  v.  Waugh,  4  Mass.  424. 

The  admissions  of  an  agent,  at  the  time  of  a  transaction,  are 
admissible;  but  what  he  says  at  another  time,  and  of  his  own 
authority,  are  inadmissible  in  evidence.     2  Stark.  Ev.  24. 

The  power  of  one  partner  to  bind  the  firm,  by  admissions,  only 
extends  to  partnersliip  transactions.  Coliyer  on  Partn.  233  ;  Gow 
on  Partn.  194. 

If  the  answer  to  a  bill  discloses  an  interest  in  a  third  person 
who  is  interested  in  the  subject  matter  of  the  suit,  he  shoidd  be 
made  a  party  ;  and  courts  will  take  notice  of  the  omission, 
[*18]  though  no  demurrer  be  interposed.     1  Scam.  669. 

Cestuis  que  trust  ought  to  be  made  parties  to  a  bill  to 
foreclose,  as  well  as  the  trustee.     Story's  Eq.  Plead.  177-182, 

"O.  Peters,  for  the  appellee. 

Oaton,  Justice,  delivered  the  opinion  of  the  court :  (1)  This 
l)jll  was  filed  by  Henderson,  for  the  purpose  of  rectifjaug  a  mis- 
take in,  and  foreclosing  a  mortgage.  It  appears  that  VVillis  gave 
tor  Henderson  a  mortgage  dated  the  first  of  June,  1836,  to  secure 
the  payment  of  $300  and  interest.  The  land  described  in  the 
mortgage  is  situated  in  township  seven  (7),  in  range  four  (4) 
east,  in  Fulton  county.  I  think  it  is  satisfactorily  established  by 
the  testimony  of  J.  J.  Culton,  Kelso,  Caykendall,  J.  McPheters, 
.A.  R.  McPheters,  Rockhold,  and  C.  R.  Culton,  so  far  as  it  is  pos- 

(i)  LocKWOOD,  Juslice,  was  not  present  on  the  argument  of  this  cause,  and  gave 
no  opinion. 
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sible  to  establish  thcat  fact,  from  the  declaration  of  all  the  parties, 
that  a  mistake  was  made  in  the  description  of  the  land,  in  drawincr 
up  the  mortgage,  and  that  the  land  really  intended  to  be  encum- 
bered was  situate  in  township  six  (6),  instead  of  township  seven 
(7).  It  has  been  fully  settled,  at  the  present  term  of  this  court, 
in  the  case  of  Ballance  v.  Underbill  et  ah  3  Scam.  450,  that  it  is 
competent  for  a  court  of  chancery  to  correct  mistakes  in  instru- 
ments of  writing"  of  all  kinds,  and  upon  a  proper  case,  in  the 
same  suit,  to  grant  relief  upon  the  instrument,  when  so  corrected, 
in  the  same  manner  as  if  it  had  been  made  perfect  in^  the  first 
instance.  I  shall,  therefore,  hereafter  consider  the  mistake  as 
corrected,  and  treat  the  mortgage  the  same  as  if  it  described  the 
land  mortgaged  as  situate  in  township  six  (6),  according  to  the 
real  intention  of  the  parties  at  the  time  the  mortgage  was 
executed. 

The  next  enquiry  is  whether  Oflfield  and  Turner,  at  the  time 
they  purcliased  the  land  of  Willis,  had  notice  of  Henderson's 
mortgage  on  the  premises.  It  appears  that  the  land  was  pur- 
chased by  Turner,  in  the  fall  of  1836,  for  himself  and  OfQeld, 
and  paidfor  with  goods  out  of  their  partnership  store.  Offield 
has  filed  no  answer,  and  Turner's  answer  is  not  sworn  to,  so  that 
the  question  of  notice  must  be  determined  by  the  depositions 
alone  ;  and  I  am  satisfied,  beyond  a  doubt,  that  the  testimony 
sufficiently  establishes  that  Turner  and  Offield  both  knew  of  the 
existence  of  this  mortgage,  at  the  time  they  made  the  purchase, 
and  that  they  purchased  with  the  expectation  and  belief,  that 
they  took  it  subject  to  this  mortgage ;  no  person  having  at  the 
time  discovered  the  mista,ke,  but  all  parties  then  believing  that 
the  land  was  truly  described  in  the  mortgage.  It  is  true  that 
Offield  states  in  his  deposition,  that  at  time  the  purchase  was 
made,  he  did  not  know  of  the  existence  of  the  mortgage 
on  this  land ;  but  he  is  distinctly  contradicted  by  several  [*19] 
witnesses.  R.  C.  Culton  testifies  that  in  November,  1836, 
Offield  told  him  that  he  and  Turner  both  knew  that  Henderson 
had  a  mortgage  on  the  land  at  the  time  they  purchased  it  of 
Willis.  Rockhold  swears  that  in  1837  Offield  told  him  that 
Henderson  had  a  mortgage  on  the  land,  but  in  1838  he  said  that 
Turner  had  been  and  examined  the  records,  and  found  that 
Henderson's  mortgage  did  not  cover  it.  Kelso  states  that  in  the 
fall  of  1836  Offield  said  that  he  and  Turner  were  about  purchas- 
ing the  land  of  Willis,  and  inquired  of  witness  whether  Hender- 
son had  a  mortgage  on  it,  and  witness  told  him  that  he  had.  If 
these  witnesses  all  swear  to  the  truth,  it  certainly  requires  no 
great  stretch  of  credulity  to  believe,  that  at  the  time  of  their 
purchase,  both  Offield  and  Turner  knew  of  the  existence  of  this 
mortgage,  and  supposed  and  believed  that  it  covered  this  land, 
and  purchased  it  subject  to  that  incumbrance.     Especially  when. 
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we  also  take  into  consideration  many  strong  corroborating  cir- 
cumstances, tending  to  the  same  conclusion ;  and  if  I  am  correct 
in  this  determination,  it  is  litible  to  be  charged  in  their  hands,  in 
the  same  manner  that  it  would  have  been,  had  the  legal  title  still 
remained  in  Willis. 

We  will  next  inquire  whether  the  legal  title  which  Howell 
holds  to  a  part  of  this  land  changes  in  any  manner  the  equitable 
rights  of  the  parties.     It  appears  that  after  Turner  discovered 
the   mistake  in   the  mortgage,  he  made  a  voluntary  conveyance 
of  an  undivided  half  of  the  premises  to  Howell,  for  the  benefit  of 
the  creditors  of  Turner  and  of  Offield  and  Turner  ;  and  because 
no  notice  is  brought  home  to  him  of  this  incumbrance,  it  is  in- 
sisted that  he,  at  least,  must  be  considered  as  Subonajide  pur- 
chaser without  notice.     It  may  be  admitted  that  if  he  had  pur- 
chased the  land  for  a  valuable  consideration,  and  was  not  charge- 
able with  notice,  that  his  title  should  not  be  defeated,  because  he 
derived  it  through  a  contaminated  channel.     But  this  is  not  his 
case.     So  far  as  he  is  concerned,  his  conveyance  is  entirely  vol- 
untary, and  under  it  he  could  acquire  no  rights  to  the  prejudice 
of  the  equitable  interests  of  the  complainant.     Nor,  in  fact,  does 
he  claim  any  personal  rights  under  this  conveyance ;  but  all  that 
he  does  claim  is  to  hold  the  legal  title  for  the  use  of  the  creditors 
of  Offield  and  Turner.     Nor  have  these  creditors,  in  consequence 
of  this  conveyance  to  Howell,  for  their  use,  acquired  any  interest 
which  can  affect  the  rights  of  the  complainant.     Had  the}'' pur- 
chased the  land  for  a  valuable  consideration,  and  taken  the  deed 
in  the  name  of  Howell,  withoutnotice  of  the  complainant's  equity, 
their  rights  might  have  been  protected  to  the  same  extent  they 
Avould  have  been  if  the  deed  had  been  taken  in  their  own  names. 
But   such  appears  not  to    have  been  their  case.     They  made  no 
purchase  of  the  land  ;  nor  were  they  strictly  parties  to  the  ti-an- 
saction  ;  ncr  does  it  appear  that  they  knew  an3-thing  of  it. 
[*  20]       We  will  next  examine  the  objection  that  was  taken, 
that  these  creditors  should  have  been  made  parties  to  this 
proceeding.     It  is  a  general  rule  in  chancer}^  that  all  persons  in- 
terested in  the  subject  matter  of  the  litigation,  Avliether  it  be  a 
legal  or  an  equitable  interest,  should  be  made  parties,  so  that  the 
court  may  settle  all  of  their  rights  at  once,  and  thus  i:)revent  the 
necessity  of  a  multiplicity  of  suits. 

To  this  rule  there  are  necessarily  many  exceptions,  and  we  find 
it  modified  in  a  great  many  instances.  One  general  rule,  liow- 
ever,  governs  all  of  these  exceptions,  and  that  is,  "  that  as  tlie 
object  of  the  rule  is  to  accomplish  the  pur])oses  of  justice,  be- 
tween all  of  the  parties,  and  as  it  is  a  rule  founded  in  some  sort 
upon  public  convenience  and  policy,  rather  than  upon  positive 
principles  of  municipal  or  general  jurisprudence,  courts  of  equity 
will  not  suffer  it  to  be  applied  so  as  to  defeat  the  very  purposes 
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of  justice,  if  they  can  dispose  of  the  merits  of  the  case  before 
them  without  prejudice  to  the  rights  or  interest  of  other  persons 
who  are  not  parties  ;  or,  if  the  circumstances  of  the  case  render 
the  application  of  the  rule  impracticable,  (Story's  Eq.  Plead,  78,) 
and  if  the  persons  thus  interested  are  unknown  to  the  complain- 
ant, he  need  not  make  them  parties.  (Story's  Eq.  Plead.  92.) 
And  another  exception  is  where  the  persons  collaterally  inter- 
ested are  exceedingly  numerous,  and  it  would  be  impracticable  to 
join  them  without  great  delaj-s  and  other  inconveniences. 
(Story's  Eq.  Plead.  94.)  In  this  case,  who  these  creditors  are, 
or  how  many  there  are  of  them,  we  are  left  entirely  uninformed ; 
and  I  am  of  opinion  that,  under  the  circumstances,  it  was  un- 
necessary that  they  should  be  made  parties. 

The  answer  of  Turner  also  states  that  one  Gushing  holds  the 
legal  title  to  an  undivided  half  of  these  premises,  and  it  is  ob- 
jected that  he  should  have  been  made  a  party  to  this  suit.  It  is 
a  sufficient  ansv/er  to  this  objection  to  observe,  that  there  is  no 
evidence  in  the  cause  showing  that  Gushing  has  any  interest  in 
the  land.  It  has  been  already  remarked  that  the  answer  of 
Turner  is  not  sworn  to,  the  oath  having  been  waived  under  the 
statute.  An  answer  put  in  without  oath  is  not  for  any  purpose 
evidence  in  the  cause,  but  performs  the  office  of  pleading 
alone.  It  proves  nothing  which  it  alleges,  and  the  only  purpose 
which  it  serves  is  to  assist  in  making  up  tlie  issues.  Tlie  com- 
plainant then  should  not  be  compelled  to  incur  the  delay  and  ex- 
pense of  making  new  parties  to  the  suit,  upon  a  mere  statement 
in  an  answer  not  sworn  to,  that  other  persons  are  interested  in 
the  subject  matter  of  the  suit.  In  order  to  make  him  do  this,  it 
must  appear  satisfactorily,  from  something  that  is  evidence  in  the 
cause,  that  there  are  other  interests  which  are  not  before  the 
court.  When  this  is  thus  made  to  appear,  the  court  will  not 
render  a  decree  affecting  those  interests,  until  they  are  brought 
before  it  in  a  proper  manner. 

Upon  the  whole    case,  tlien,  we  are   satisfied   that  the  [*  21] 
decree  of  the  court  below  was  proper,  and  it  is  therefore 
affirmed  with  costs. 

Decree  affirmed. 
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Syllabus  — Brief  of  Counsel, 

Richard  H.  McGill  et  al.  v.  Nathaniel  A.  Ware. 

Erior  io  Greene. 

1.  Usury — question  for  jury.  The  rule,  laid  down  in  the  English  and  American 
decisions,  is,  that  to  constitute  usury,  there  must  be  a  corrupt  agreement,  by  some 
devise  or  shift,  to  take  or  reserve  a  greater  rate  of  interest  than  is  allov/ed  by  law. 
But  if  the  contract  be  fair  and  bona  fide  upon  its  face,  proof  aliunde  is  admissible  to 
show  the  usurious  consideration;  and,  semble,  it  is  a  question  of  fact,  which  courts 
v/ould  now  leave  to  a  jury,  (a) 

2.  Same — interest  at  nvelve  per  cent.  By  the  statute  of  Illinois  a  party  may,  by  ex- 
press agreement,  take  interest  at  the  rate  of  twelve  per  centum  per  annum;  (b)  and  the 
reservation  of  such  interest,  and  the  taking  of  the  same  in  advance,  out  of  the  sum 
loaned,  is  not  usurious. 

3.  Same — contract  not  void.  The  statute  of  Anne  made  contracts  reserving  usurious 
interest  void,  while  that  of  Illinois  does  not;  and  the  rights  of  parties  under  the  two 
statutes  are  very  different. 

4.  Same — i7iadequacy  of  price.  Semble,  That  inadequacy  in  price,  on  the  sale  of  annuity 
deeds,  where  the  sale  is  botia  fide,  and  not  a  colorable  loan,  cannot  make  the  contract 
usurious;  nor  will  a  clause  of  redemption  make  it  so;  nor  will  the  reservation  of  usu- 
rious interest,  if  there  be  a  real  hazard  as  to  the  repayment  of  the  principal. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1840,  before  the  Hon.  Wm.  Thomas.  It  was  brought  to  this 
court  by  writ  of  error. 

A.  CowLES  and  J.  M.  Krum,  for  the  plaintiffs  in  error,  relied 
upon  the  following  points  and  authorities :  I.  The  taking  of 
interest  in  advance,  for  the  whole  term  of  a  loan,  is  manifestly  an 
infraction  of  the  "act  to  regulate  the  interest  of  money,'' ap- 
proved Feb.  28,  1833.     R.  L.  348 ;  Gale's  Stat.  343. 

The  taking  of  interest  at  the  time  of  the  loan,  or  before  the 
expiration  of  the  term,  where  there  is  no  previous  periodical 
reservation,  is  usurious;  and  so  in  case  of  an  agreement  to  take 
the  money  instantly  for  the  forbearance  of  a  loan.  Barnes  v. 
Warlick,  Noy  171;  Blac.  793;  3  Wilson  262;  14  Pick.  436. 

And  in  a  case  in  Bulstrode,  Noy  171,  which  was  an  informa- 
tion upon  the  statute  13  Elizabeth,  for  usury,  an  agreement  for 
the  loan  of  XlOO,  at  lawful  interest,  which  interest"  the  lender 

Cases  Citing  Text.  tender;  taking  price  of  gold,  when  gold  is 

(rt)  Agreement    to   pay    interest    semi-  at    premium    is    usurious.      Reinback    v. 

annually   is   not  usurious.     Goodrich  v.  Crabtree,  77  111.  182,  188. 

Reynolds,  31  111.  490,  498.  Taking  interest  in  advance  is  not  usur- 

Where  note  sued  on  shows  on   its  face  ious.     Mitchell    v.  Lyman,    77    111.   525, 

agreement   to   pay  usurious  interest,  de-  530. 

fense  of  usury  may  beset  upundergeneral  Reserving  interest  on  interest  at  highest 

issue,  against   assignee   before    maturity.  legal  rate  in  advance  is  usury.    First  Nat. 

Ilamill  V.  Mason,  51  111,  488,  490.  Bank  v.  Davis,  108  111.  633,  640. 

Act  of  1S79  provides  that  defense  of  (/')  L.  1879,  p.  184,  §4,  allows  as  high- 
usury  must  be  pleaded.  S.  &  C's  Stats.  est  legal  rate  of  interest,  8  per  cent,  upon 
Inikuest,  ch.  74  1[  7;  Cothran's  Stats.  written  contracts.  S.  &  C's  Stats.  In- 
(18S5)  p.  S53.  TERFsr    ch.   74,    1  4;  Cothran's    Stats. 

Agreement  to  pay  interest  in  gold  may  (1SS5),  p.  852. 
be  discharged   by   payment   in  any  legal 
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received  ten  days  after  the  loan,  was  liolden  usurious  by  the  whole 
court. 

In  Dalton's  case,  1  Bulstrode  17,  it  was  held  by  Popham,  Chief 
Justice,  "  that  if  it  be  agreed  that  interest  shall  be  paid  within 
the  term  for  which  the  principal  is  lent,  it  is  usury.  Law  Lib., 
Comyn  on  Usury  86-87,  and  cases  there  cited. 

Lord  Mansfield,  in  Floyer  v.  Edwards,  Cowp.  112,  says:[*22] 
"  usage  certainly  will  not  protect  usury,  but  it  goes  a  great 
way  to  explain  a  transaction.  Upon  a  nice  calculation  it  will  be 
found  that  the  practice  of  the  bank  in  discounting  bills  exceeds 
the  rate  of  five  per  cent.  For  they  take  interest  upon  the  whole 
sum  for  the  whole  time  the  bill  has  to  run,  but  only  pay  part  of 
the  money,  viz.,  by  deducting  the  interest  first ;  yet  this  is  not 
usury."  For  the  discounting  of  bills  there  is  the  sanction  of  an 
established  custom  which  divests  them  of  all  suspicion  of  usury. 
Until  this  same  can  be  said  of  private  agreements  they  must 
stand  upon  a  different  footing." 

Lord  Alvanly,  in  Marsh,v..Martindale,  says:  "in  regard  to  the 
discounting  of  bills  it  must  always  be  a  question  in  such  case, 
whether  it  be  a  real  discount  in  the  way  of  trade,  or  a  mere  loan 
of  money."     3  Bos.  and  Pul.;  Law  Lib.,  Comyn  on  Usury,  36. 

The  author  (Comyn)  speaking  of  the  decision  in  the  case  of 
Marsh  v.  Martindale,  says  :  "  after  so  satisfactory  a  judgment,  no 
doubt  can  remain  as  to  the  illegality  of  receiving  interest  before- 
hand." 

It  is  then  manifest,  from  the  authorities,  that  both  compound 
interest  and  discounting  or  taking  interest  in  advance  are  usuri- 
ous, and  that  the  only  exception  is  on  a  bill  of  exchange,  in  ac- 
cordance with  mercantile  usage,  where  it  is  a  business  transac- 
tion, and  not  a  loan. 

11.  The  exception  respecting  bills  of  exchange  does  not  ex- 
tend to  this  mortgage  loan,  and  the  defence  is  available  to  the 
defendant  below,  on  demurring. 

In  Brown  v.  Dehuas,  it  was  held  that  "  the  owner  of  the  prem- 
ises, against  which  an  usurious  mortgage  is  attempted  to  be 
enforced  in  the  court  of  chancery,  must  himself  set  up  the  de- 
fence of  usury  in  his  answer.  He  cannot  avail  himself  of  a  defence 
set  up  in  the  answer  of  a  co-defendant,  from  whom  he  purchased, 
who  has  no  interest  in  or  lien  upon  the  mortgaged  premises,  and 
who  is  not  a  necessary  party  to  the  suit."     4  Paige  526. 

In  Durham  v.  Wadsworth,  the  court  says :  "  when  upon  a  loan 
a  premium  or  profit  beyond  the  legal  rate  of  interest  is  either 
directly  or  indirectly  secured  to  the  lender,  the  loan  will  be  usu- 
rious, unless  it  is  attended  with  some  contingent  circumstances 
which  subject  the  money  lent  to  evident  hazard."     2  Paige  267. 

The  rule  is  well  settled  in  equity,  that  the  assignee  takes  all 
the  rights  which  the  assignors  had  in  the  subject  matter  of  the 
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assignment,  and  is  entitled  to  all  the  defences.  2  Story's  Eq. 
311;  1  Vesey  332,  348,375;  2  Vesey  6;  1  Mad.  Ch.  434 ;  1 
Mad.  Ch.  R.  53. 

Tlie  3d  section  of  the  act  regulating  interest,  (R.  L.  348,) 
gives  the  defence  to  any  defendant  when  a  suit  is  brought  on  any 

'  contract  or  assurance. 
[*  23  ]     The  same  doctrine  is  held  in  reference  to    the  British 
statute.     Yelverton  47. 

A  bill  of  exchange  drawn  inconsequence  of  an  usurious  agree- 
ment, although  the  drawer  may  be  ignorant  of  the  usury,  yet  the 
defence  of  usury  may  be  set  up,  notwithstanding  tlie  bill  mav  be 
in  the  hands  of  an  innocent  bona  fide  holder.  2  Campb.  599; 
Parr  v.   Eliason,  1  East ;  12  Mod.  493. 

In  all  cases  of  usurious  contracts,  where  usury  has  been  paid 
in  pursuance  of  such  usurious  contract,  a  court  of  equity  will 
interfere  in  favor  of  the  oppressed  jDarty.     1  Vern.  467. 

A.  T.  Bledsoe,  for  the  defendant  in  error,  based  his  argument 
on  the  following  points  and  authorities  : 

First.  It  is  admitted  that  banks  may  reserve  interest,  at  the 
legal  rate,  in  advance.  This  doctrine  is  established  by  a  uniform 
current  of  authorities.  15  Johns.  162 ;  2  Cowen  678 ;  1  Tick. 
288;  12  Pick.  589;  8  Cowen  398. 

Second.  The  reason  is,  if  a  bank  loans  one  hundred  dollars, 
and  reserves  interest  at  the  legal  rate  in  advance,  this  is  a  for- 
bearance, not  only  of  what  remains  after  the  interestis  discounted, 
but  of  the  whole  hundred  dollars.  2  Blac.  R.  792.  And  if  this 
were  not  a  forbearance  of  the  whole  hundred  dollars,  such  a  tran- 
saction would  be  a  direct  violation  of  the  statute  against  usury  : 
it  would  be  to  reserve  a  greater  amount  of  interest  than  is  al- 
lowed bylaw  to  be  taken  ;  and  being  a  violation  of  the  terms  of 
the  statute,  no  custom  could  possibly  sanction  it.  Hence,  if  to 
loan  one  hundred  dollars,  reserving  interest  in  advance,  is  a  for- 
bearance of  the  whole  hundred  dollars,  this  may  be  done  by  an 
individual  as  well  as  by  a  bank.  Bartlett  v.  Williams,  1  Pick. 
295,  note  ;  New  York  F.  Ins.  Co.  v.  Ely,  2  Cowen  678  ;  12  Pick. 
589  ;  Manhattan  Co.  v.  Osgood,  15  Johns.  168;    9  Mass.  53. 

Third.  The  court  will  not  infer  usury  from  the  fact  that  in- 
terest at  the  legal  rate  has  been  taken  in  advance.  This  is  a  ques- 
tion for  the  jury,  and  if  such  a  transaction  is  not  found  by  a  jury 
to  be  a  cover  for  usury,  the  court  will  not  presume  it  to  be  made 
with  a  corrupt  and  usurious  intent.     1  Pick.   295,  note. 

The  cause  was  heard  and  decided  at  the  July  term,  1841,  but 
the  opinion  was  not  delivered  till  the  present  term. 

ScATEs,  Justice,  delivered  the  opinion  of  the  court :  (1) 
McGill  executed  a  mortgage  to  Ware;  and  afterwards  sold  the 

(i)   Wilson,  Chief  Justice,  and  Catox,  Justice,  did  not  hear  the  argument  in  this 
cause,  and  Treat,  Justice,  having  been  of  counsel,  gave  no  opinion. 
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equity  of  redemption,  which  came  by  mesne  assignment  to  Man- 
ning. Ware  filed  his  bill  to  foreclose  the  mortgage,  and  made 
both  McGill  and  Manning  defendants.  They  filed  sepa- 
rate answers,  admitting  all  the  facts  in  the  bill,  but  insist  [*  24] 
that  the  contract  was  usurious.  The  answers  disclose 
the  following  facts:  On  the  first  day  of  June,  1833;  McGill 
borrowed  of  Ware  $2500,  for  five  years,  at  twelve  per  cent,  inter- 
est per  annum,  payable  in  advance,  for  which  he  executed  his 
note.  After  deducting  $300,  the  interest  of  $2500  for  one  year 
at  twelve  per  cent..  Ware  paid  him  $2200.  McGill,  on  the  same 
day,  executed  his  four  several  promissory  notes,  for  $300  each, 
the  yearly  interest  on  $2500  at  twelve  percent.,  payable  sever- 
ally one  3^ear  in  advance,  to  wit,  on  the  1st  of  June,  1834, 1st  of 
of  June,  1835, 1st  of  June,  1836,  and  1st  of  June,  1837.  The  an- 
swers prayed  a  forfeiture  of  threefold  the  amount  of  usurious  in- 
terest. All  the  interest  notes  had  been  paid.  The  court  decided 
that  on  default  of  the  payment  of  the  note  for  $2500  and  the  in- 
terest due  thereon,  by  a  day  named,  the  plaintiffs  should  be  for- 
ever foreclosed  of  all  equity  of  redemption. 

The  assignment  of  error  questions  this  decree  ;  and  the  refusal 
to  decree  a  forfeiture  of  three-fold  the  amount  usuriously  re- 
served. By  our  statute,  a  party  may,  by  express  agreement,  take 
interest  at  the  rate  of  twelve  per  centum  per  annum.  R.  L.  349, 
§1 ;  Gale's  Stat.  343.  But  whenever  in  any  action  brought  upon 
any  contract  or  assurance  for  the  payment  of  money  or  other 
thing,  it  shall  appear  to  the  court,  by  the  pleadings,  and  on  ap- 
plication of  the  defendant,  that  a  greater  rate  of  interest  shall 
have  been  directly  or  indirectly  reserved,  discounted,  or  taken, 
than  is  allowed  by  the  act,  the  defendant  shall  recover  his  costs, 
and  the  plaintiff  shall  forfeit  threefold  the  amount  of  the  whole 
interest.     R.  L.  349,  §3  ;   Gale's  Stat.  343. 

It  is  contended  that  the  deduction  of  tlie  interest  for  one  year, 
in  advance,  out  of  the  principal,  is  usurious. 

The  statute  of  Anne  made  the  contract  reserving  usurious  in- 
terest void,  while  ours  does  not.  This  difference  should  not  be 
forgotten,  as  the  rights  of  the  parties,  and  of  the  assignees  of  the 
contract,  mortgagees,  etc.,  would  be  very  different  under  the  two 
statutes. 

The  rule  laid  down  in  the  English  and  American  decisions  is, 
that  there  must  be  a  corrupt  agreement,  by  some  device  or  shift, 
to  take  or  reserve  a  greater  rate  of  interest  than  is  allowed  by 
law.  Cro.  Eliz.  642,  741 ;  Cro.  Jac.  507 ;  2  H.  Blac.  865  ;  Cowp. 
112;  1  Bos.  and  Pul.  144;  3  Barn,  and  Aid.  664  ;  7  Barn,  and 
Cres.  431 ;  9  Peters  399,  438  ;  "2  Cowen  678,  712  ;  Ord  on  Usury 
37 ;  2  Chit.  Plead.  467 ;    1  Saund.  R.  295,  a.  n.  1. 

If  the  contract  be  fair  and  bona  fide  upon  its  face, ■  proof  (xZmwtfe 
is  admissible  to  show  the  usurious  consideration  ;  and  it  is  a  ques- 
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tion  of  fact  (9  Peters  438)  ;  and  courts  would  now  leave  it  to  a 
jury.  1  East.  94;  2  Cowen  706.  In  the  case  in  2  Atkyns  278, 
the  court  looked  into  all  the  circumstances. 

The  questions,  in  a  great  many  of  the  English  cases,  were  upon 
annuity  deeds.  And  it  is  well  settled,  that  if  the  sale  is 
[*  25]  bona  fide,  and  not  a  colorable  loan,  no  inadequacy  of  price 
will  make  it  usurious.  Cowp.  770  ;  9  Peters  438  ;  Comvn  on 
Usury  43;  3  Wilson  394;  Cro.  Jac.  252;  Bro.  Ch.  R.  93;  1  Sch. 
and  Lef.  182;  1  Vern.  467;  Doug.  735;  1  Bos.  and  Pul.  153; 
Noy  151.  Nor  will  a  clause  of  redemption  make  it  so.  9  Peters 
438.  Nor  will  the  reservation  of  usurious  interest,  if  there  be  a 
real  hazard  as  to  the  repayment  of  the  principal.  2  Paige  268;  9 
Wilson  335. 

In  the  case  before  us,  there  are  no  circumstances  showing  a 
corrupt  agreement  to  evade  the  statute,  other  than  the  reservation 
of  one  year's  interest  out  of  the  principal  loaned.  There  is  a 
dictum  of  Lord  Mansfield,  in  1  Cowp.  112,  that  it  is  not  usurious 
for  a  bank  upon  discounting  a  bill  or  note,  to  retain  the  inter- 
est in  advance,  out  of  the  principal.  But  \i  had  been  previously 
held,  in  Barnes  v.  Worlich,  reported  in  Cro.  Jac.  25 ;  Moor  644 ; 
Yelv.  30;  Noy  41;  and  1  Bulstr.  20,  and  called  Morley's  case, 
that  it  is  usurious  to  deduct  the  interest  out  of  the  loan;  though 
it  appears  that  Justice  Blackstone  differed  with  the  court  ou  this 
question.  The  other  question  was  whether  the  reservation  of 
interest  half  yearly  was  usurious,  and  it  was  held  not  to  be. 
Chief  Justice  Savage,  in  the  Bank  of  Utica  v.  Wager,  2  Cowen 
767,  in  tracing  the  history  of  the  adjudications  of  this  question, 
sa3'S  this  was  the  first  decision,  and  made  about  A.  D.  1600  before 
the  statute  of  Anne.  The  first  c^ictit?^  to  the  contrary  is  said  to 
be  in  Lloyd  v.  Williams,  2  W.  Black.  792,  which  was  an  action  on 
tlie  statute  for  penalty.  The  next  dictum  was  that  of  Lord  Mans- 
field in  Floyer  v.  Edwards,  in  1774.  1  Cowp.  112.  It  was  an 
action  for  goods  sold  on  three  months  credit,  with  an  agreement 
to  pay  an  half  penny  per  ounce  per  month,  from  the  expiration 
of  the  credit,  until  paid ;  which  was  held  not  to  be  usurious ; 
because,  it  being  a  usage  of  trade  among  the  gold  refiners,  it 
showed  an  absence  of  a  corrupt  intention  to  evade  the  statutes, 
and  which,  as  before  remarked,  is  now  a  well  settled  rule  in 
these  cases;  allowing  even  a  mistake  in  fact  to  take  a  case  out  of 
the  statute,  (2  Cowen  705,)  though  not  a  mistake  in  Jaw;  for, 
says  Justice  Sutherland,  "unless  there  be  something4n  the  case 
of  usuiy,  to  distinguish  it  from  all  other  cases,  their  ignorance  or 
mistake  in  relation  to  the  law,  can  afford  them  no  protection. 
The  i)ayment  and  receipt  of  usurious  interest,  is  'prima  facie 
evidence  of  usury."  1  Saund.  295,  b,  in  note.  Although  the 
reason  may  explain  the  intention,  yet  it  cannot  abrogate  the 
statute.     In  Dunham  v.  Gould,  16  Johns.  373,  chancellor  Kent 
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says,  in  relation  to  usury,  "  the  custom  of  merchants  is  not 
applicable  to  such  a  case.  It  is  not  a  matter  of  trade  and  com- 
merce, within  the  meaning  of  the  law  merchant ;  and  if  there 
were  such  a  local  usage,  it  would  be  null  and  void." 

This  question  was  again  adjudged  in  1787,  in  Auriol  v.  Thomas, 
2  Term  R.  52,  and  Winch,  v.  Fenn,  n.  c  to  that  case,  and 
in  Hammet  v.  Yea,  1  Bos.  and  Pul.  143,  and  cases  there  [*26] 
cited. 

In  the  case  in  2  Peters  533,  depreciated  bank  bills  were  paid 
in  discounting  the  note;  the  court  thought  it  a  loan  of  those 
bills  at  par,  and  not  a  bona  fide  sale,  and  therefore  usurious. 

So  also  in  the  case  in  9  Peters  399,  depreciated  bills  were  paid 
to  the  borrower;  but  as  the  bank  which  issued  the  bills  was 
solvent,  and  the  borrower  declared  they  were  equal  to  par  to 
him,  the  transaction  assumed  the  character  of  a  bona  fide  pur- 
chase of  bills,  and  the  court  held  it  not  usury.  But  in  the  same 
report,  9  Peters  438,  although  it  was  in  form  the  purchase  of  an 
annuity,  yet  it  was  in  reality  a  loan,  and  held  to  be  usurious. 
Ch.  J.  Marshall,  in  this  case,  seems  to  doubt  the  law  of  the  case 
in  2  Levinz  7,  which  was  upon  the  assignment  of  a  lease  ;  because 
there  was  a  clause  of  redemption,  which  threw  suspicion  on  its 
character  as  a  purchase,  and  which  the  court  overlooked. 

So  in  1  Call.  62,  it  was  held  that  the  sale  of  bonds  on  solvent 
men,  at  an  usurious  discount,  was  but  a  colorable  loan,  and 
therefore  usury.  The  case  of  Hammet  v.  Yea,  1  Bos.  and  Pul. 
143,  was  a  discount  of  bills  at  four  months,  taking  interest  for 
the  whole  time  they  had  to  run,  and  paying  partly  in  cash,  partly 
in  bills  on  London,  at  three,  seven,  and  thirty  da^^s,  and  passing 
part  to  his  account  in  bank.  This  was  held  not  to  be  usurious. 
The  court  evidently  resorting,  in  favor  of  trade  and  commercial 
dealing  to  an  expedient  in  presuming  that  the  excess  was  for 
commissions  and  expenses  in  transmitting  the  money  to  London. 

Here  we  see  the  germ  of  that  distinction  which  has  been  made 
between  banking  and  commercial  transactions,  in  the  discounting 
of  bills  of  exchange,  promissory  notes,  and  other  negotiable  paper, 
in  the  course  of  trade,  and  other  loans  of  money.  Ch.  J.  Savage, 
in  the  Bank  of  Utica  v.  Wager,  says,  "  this  privilege  of  deduct- 
ing the-  interest  by  way  of  discount,  I  apprehend,  is  confined  to 
bankers,  and  those  who  deal  in  bills  of  exchange  or  promissory 
notes,  by  the  way  of  trade.  This  is  so,  at  least,  in  England."  In 
that  case  there  are  calculations,  and  also  a  table  of  the  difference 
between  ■  discount  and  interest,  by  which,  as  one  instance,  it 
appears  that  the  difference  on  flOOO  for  fifteen  years,  at  6  per 
cent.,  is  $537.80  and  he  says,  "were  the  question  upon  this  prac- 
tice res  Integra^  I  should  think  it  a  palpable  violation  of  the 
statute;"  buc  he  adds,  after  citing  the  cases  of  The  Manhattan 
Company  v.  Osgood,  15  Johns.  168,  and  Fleckner  v.  Bank  of  the 
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U.  S.,  8  Wheat.  838,  "  both  courts  found  their  decision  upon  the 
practice  of  bankers  and  commercial  convenience,"  and  "the  point 
may,  therefore,  be  considered  as  settled  until  the  legislature  alters 
it."  Still,  chancellor  Kent,  in  Dunham  v.  Gould,  says,  "it  is  per- 
fectly idle  to  talk  of  a  custom  of  merchants  to  take  a  commis- 
[*27]  sion  above  the  legal  rate  of  iuteret-t  on  the  exchange  of  notes. 
Custom  of  merchants  is  not  applicable  to  such  a  case. 
It  is  not  matter  of  trade  and  commerce  within  the  law  merchant, 
and  if  tliere  were  such  a  local  usage  in  New  York,  it  would  be 
null  and  void,  and  could  not  be  set  up  as  a  pretext  or  cover  to 
trample  down  the  law  of  the  land.  The  money  lenders  through- 
out the  country  might  as  well  set  up  a  practice  of  their  own,  and 
then  plead  it  in  bar  of  the  statute."  Again,  in  N.  Y.  Firemen's 
Ins.  Co.  V.  Ely,  2  Cowen  707,  justice  Sutherland  says,  "  where 
the  law  is  clear,  no  usage  can  control  it,"  and  cites  as  authority 
Cro.  Eliz.  85,  ijer  Ld.  Kenyon,  in  Matthews  v.  Griffiths,  Peak, 
N.  P.  Cas.  202;  ex  parte  Aynsworth,  4  Ves.  678;  Ord  on  Usury, 
59G;  the  King  v.  Major,  4  Term  R.  750.  Yet,  in  this  case,  and 
the  former  one  cited,  as  also  in  the  Bank  of  Utica  v.  Smalley, 
Ibid.  770 ;  N.  Y.  Firemen's  Ins.  Co.  v.  Sturgis,  Ibid.  676,  deduct- 
ing interest  in  advance  was  held  not  to  be  usury  ;  though  several 
of  them  were  so  held  on  account  of  the  computation  of  time 
being  erroneous.  The  same  doctrine  was  held  in  other  cases. 
2  Cowen  676,  703,  763;  12  Pick.  589;  9  Mass.  49;  8  Wheat. 
838  ;  3  Day's  Cas.  26  ;  16  Johns.  367  ;  19  Johns.  326  ;  15  Johns. 
162. 

The  calculation  upon  discount  and  interest,  appears  so  palpa- 
bly against  the  statute,  that  the  courts  seeming  dissatisfied  with 
the  practice  of  bankers,  and  the  course  of  trade  in  bills  of  exchange, 
promissory  notes,  and  negotiable  paper,  as  a  basis  to  rest  their 
decisions  upon,  have  also  resorted  to  definitions.  *'  Banking"  is 
said  to  be  a  "continuation  of  discount  and  deposit  (2  Cowen 
697)  ;  and  an  authority  to  make  discounts  means  authority  to  re- 
ceive the  interest  in  advance."  8  Wheat.  354.  This  definition 
and  construction  will  not  sustain  the  position,  for  our  statute  pro- 
hibits any  greater  sum  "directly  or  indirectly"  to  be  "reserved, 
discounted,  or  taken"  than  is  allowed  by  the  act.  Yet  justice 
Blackstone,  in  Lloyd  v.  Williams,  and  chief  justice  Savage,  in 
Bank  of  Utica  v.  VVager,  each  makes  a  calculation  showing  that 
to  retain  it  would  make  more,  the  former  than  5  per  cent., 
and  the  latter  than  6  per  cent.,  while  they  hold  it  not  to  be  usury. 
The  former  says,  "that  interest  may  as  lawfully  be  received  be- 
forehand for  forbearing,  as  after  the  term  is  expired  for  having 
forborne  ;  and  it  shall  not  be  reckoned  as  only  a  loan  of  the  balance. 
Else  ever}'  l)anker  in  London,  who  takes  5  per  cent,  for  discount- 
ing bills,  would  be  guilty  of  usury  ;  for,  if  upon  discounting  a  ^£100 
note  at  5  per  cent.,  he  should  be  construed  only  to  lend  <£95, 
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then,  at  the  end  of  the  time,  he  woukl  receive  X5  interest  for  the 
loan  of  .£95  principal,  which  is  above  the  legal  rate."  3  Wils. 
250.  The  latter  says,  "the  bank  lends  a  man  ^1000  for  a  year, 
but  actually  advances  him  $930  only.  The  other  170  they  lend 
to  somebody  else,  and  deduct  the  interest  again.  But  for  the 
purpose  of  the  present  illustration,  I  will  suppose  the  whole  870 
lent.  At  the  end  of  the  year,  then,  they  receive  from  the  first 
borrower  their  principal,  $1000  ;  from  the  second  borrower 
$74.90;  making  an  excess  of  $4.90  beyond  the  legal  inter-  [*  28] 
est,  which  on  a  capital  of  $500,000  will  produce  $2450. 
On  the  other  hand,  if  the  borrower  puts  his  $930  out  at  interest, 
he  will  have  at  the  end  of  the  year,  $995.10  only,  with  which  to 
])ay  the  $1000  borrowed.  He  therefore  loses  $4.90 ;  which  the 
bank  gains  beyond  the  lawful  interest." 

I  leave  it  to  others  to  reconcile,  if  they  can,  the  calculations 
and  the  adjudications  sustaining  the  deduction  of  the  interest  out 
of  the  principal  in  advance.  Yet,  so  the  doctrine  is  settled  in 
numerous  cases  ;  while  at  the  same  time,  it  is  as  well  settled  that 
"where  the  law  is  clear,  no  usage  can  control  it;"  and  it  also 
appears  that  the  courts  of  the  United  States  and  England  "found 
their  decisions  upon  the  practice  of  bankers,  and  commercial 
convenience,"  upon  a  question  in  which  "  it  is  perfectly  idle  to 
talk  of  a  custom  of  merchants  to  take  a  commission  above  the  legal 
rate  of  interest,  on  the  exchange  of  notes."  Custom  of  merchants 
is  not  applicable  to  such  a  case  ;  "a  case  where  the  money  lend- 
ers," not  only,  "might  as  well  set  up  a  practice  of  their  own, 
and  then  plead  it  in  bar  of  the  statute;"  but  Avhere  they  have 
done  it. 

The  loan  in  this  case  was  of  $2500,  on  a  negotiable  note,  at 
the  rate  of  twelve  per  centum  per  annum  for  five  years.  The  in= 
terest  on  $2500,  at  12  per  cent,  for  one  year,  is  $300.  The 
defendant  deducted  this  interest  out  of  the  principal,  and  actually 
paid  over  $2200  only,  the  true  amount  forborne ;  the  interest 
on  which  would  be  $264,  for  one  year  ;  the  difference  being  $36, 
which  would  be  an  excess  above  the  legal  rate  of  interest  upon 
the  sum  actually  loaned.  It  has  been  urged  that  the  whole  money 
is  paid  over  in  such  cases,  and  that  the  borrower  afterwards  pays 
back  the  interest  in  advance,  out  of  his  own  money  ;  and  it  may 
be  of  other  moneys,  still,  if,  by  the  contract,  the  amount  of  inter- 
est is  reserved  to  be  paid  in  advance,  the  balance,  after  deductinp; 
it,  is  all  that  is  forborne  ;  and  more  is  indirectly  discounted  or 
reserved,  by  the  contract,  than  is  authorized. 

This  is  so  plain,  that  while  courts  have  sustained  the  tran- 
saction, they  have  admitted  that  the  same  exceeds  the  true 
amount  according  to  the  plain  reading  of  the  statute  ;  and  have 
put  it  upon  the  practice  of  banks,  the  convenience  of  commerce, 
and  the  absence  of  a  corrupt  intention. 
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This  latter  rule  is  not  sustainable  under  our  statute.  A  little 
attention  to  the  history  of  the  legislation  on  this  subject,  will  show 
that  the  English  decisions  are  not  applicable  to  our  statutes. 
Chief  Justice  DeGray,  in  Lloyd  v.  Williams  3  Wills.  260  ;  the 
chancellor,  in  Dunham  v.  Gould  16  Johns.  374;  and  chief  justice 
Savage,  in  Bank  of  Utica  v.  Wager  2  Cowen  767,  give  such 
history. 

The  statute  of  37  Hen.  VIII,  provides  that  no  person  should 
loan,  etc.,  by  way  of  corrupt  bargain,  on  pain  of  forfeiture,  etc. 
The  statute  of  Elizabeth  only  changed  the  rate  of  interest,  as  did 
also  those  of  James  and  Charles,  The  statute  of  12  Anne 
[*  29]  provided  that  no  person  should  take,  etc.,  and  that  all  con- 
tracts by  which  is  reserved  or  taken  more  than  is  allowed, 
should  be  void  ;  and  that  every  person  should  forfeit,  etc.,  who 
should,  by  means  of  any  corrupt  bargain,  etc. 

The  statutes  of  Connecticut  and  Virginia  are  like  it.  No  doubt 
the  rule  laid  down  by  the  courts,  that  there  must  be  a  corrupt 
bargain,  is  based  upon  the  wording  of  these  statutes. 

The  statutes  of  New  York,  Massachusetts,  and  this  state  con- 
tain no  such  words,  nor  do  they  make  the  contract  void.  It  is 
true,  a  forfeiture  is  imposed  ;  and  no  doubt  these  severe  penalties 
liave  had  their  due  weight  with  the  courts,  in  establishing  the 
rules  in  favor  of  discounts,  under  bank  practices,  and  the  conve- 
nience of  commerce  and  trade,  in  deducting  the  interest  in 
advance.  Yet  there  are  numerous  authorities  cited  in  2  Cowen 
746  to  752,  and  16  Johns.  373,  and  19  Johns.  335,  establishing 
beyond  all  doubt,  that  no  practices,  customs,  or  usage  can  con- 
trol the  express  provisions  of  the  statute  ;  and  so  far  have  courts 
gone  in  their  zeal  to  maintain  the  supremacy  of  the  law,  as  to 
declare  a  contract  tainted  with  usury  void,  although  not  declared 
by  statute.     2  Peters  533. 

With  due  deference,  I  submit,  if  some  of  the  American  courts 
have  not  gone  too  far  in  adopting  the  English  decisions  under 
statutes  essentially  different. 

Our  statute  provides  that  no  more  than  the  lawful  interest  shall 
be  reserved  or  taken,  on  even  a  discount.  And  when  the  payment 
in  advanced  would  indirectly  effect  tliat,  it  is  an  evasion  of  the 
law,  although  there  may  have  been  no  intention  to  do  so.  But, 
if  a  corrupt  intent  is  necessary,  the  law  will  presume  it  to  be 
present,  wherever  its  provisions  are  violated,  as  was  held  in  the 
cases  in  2  Cowen  703,  763  ;  where  the  rule  of  computation,  as  to 
the  time,  was  evidently  contrary  to  law. 

I  have  reviewed  these  decisions  to  show  that  the  first  impression 
of  the  courts  was,  that  it  was  usurious  to  take  interest  in  advance, 
as  evidenced  b}''  the  first  dicta  and  decisions  ;  and,  also,  that  the 
courts  very  early  decided  that  it  was  not  usurv,  under  the  statute 
of  Henry  VIII,  and  have  followed  up  that  decision  uniformly 
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down  to  this  period,  under  all  the  English  and  American  statutes. 
Such  a  long  course  of  uniform  decisions,  for  upwards  of  two  hun- 
dred years,  ought  to  settle  the  question  ;  more  particularly  so 
with  us,  as  those  decisions  were  made  upon  statutes  precisely  like 
our  own,  as  to  the  mode  of  reserving  interest,  and  which  were 
known  before  its  passage. 

But  I  have  also  alluded  to  them  to  show,  that  a  principle  erro- 
neously established,  will  not,  and  cannot  control  judicial  discus- 
sions, while  courts  may  yield  to  its  authority.  If  the  question 
was  now  new,  and  the  business  of  the  country  not  so 
deeply  involved  in  transactions  of  the  kind  before  named,  [*  30] 
I  believe  it  would  be  differently  ruled. 

The  decree  is  affirmed  with  costs.  Decree  affirmed. 

Note.  As  to  construction  of  statutes  regulating  interest,  see  Beaird  v.  Foreman  i 
Scam.  40  ;  Madison  Co.  v.  Bartlett,  Ibid.  67 ;  Tindall  v.  Meeker,  Ibid.  137  ;  Murry'i'. 
Crocker,  Jbid.  212;  Prevo  v.  Lathrop,  Ibid.  305;  Pearsons  z/.  Hamilton,  Ibid.  415' 
Lurton  v.  Gilliam  et  al..  Ibid.  577  ;  Hamilton  v.  Wright,  Ibid.  582  ;  McConnel  v. 
Thomas,  2  Scam.  314  ;  Raplee  v.  Morgan,  2  Ibid.  562  ;  Hancock  et  al.  v.  Hodgson,  3 
Scam.  333  ;  Conkling  v.  Underhill,  3  Ibid.  388. 


Joseph  McKee  v.  Daeius  Ingalls. 

Error  to  Morgan. 

1.  Slander— ^zV/  of  action  and  evidence.  Malice  is  ih^  gist  of  an  action  for  slan- 
der; and  the  speaking  of  actionable  words  is  evidence  of  malice.  The  better  rule  seems 
to  be  in  actions,  for  slander,  that  the  defendant  shall  be  held  responsible  for  words 
spoken,  in  the  sense  in  which  he  used  them.  If  the  meaning  be  doubtful,  other  parts 
of  the  same  conversation,  may  explain  it,  and  do  away  the  mahcious  intent-  but  if 
there  be  no  such  explanatory  conversation,  the  law  will  infer  malice  from  the  speaking 
of  actionable  words,  (a)  ^ 

2.  ^ku^— evidence— explanation  oftvords.  A  defendant,  in  an  action  for  slander  has 
a  right  to  explain  the  meaning  of  words  used  by  him,  and  rebut  the  presumption  of 
malice;  and  a  witness  may  be  asked  his  opinion  as  to  the  intent  of  the  defendant  to 
impute  crime,  if  it  be  doubtful. 

3.  ^k.w^— charging  intent.  It  is  not  actionable  to  charge  a  man  with  an  intent  to 
commit  a  crime. 

4.  Same—  thief,  The  word  thief  is  not  actionable,  unless  the  defendant  in- 
tended to  impute  crime,  which  the  law  will  presume,  if  a  contrary  intent  be  not 
shown,  {b)  ^ 

Cases  Citing  Text.  butted  by  circumstances.     Zuckerman  v. 

{a)  In    condemnation    proceeding,    to  Sonnenschein,  62  111.  115,  117;  Welker 

arrive  at  value    of  land  condemned,  wit-  v.  Butler,  15  Bradw.  209,  212. 

nesses  may  give   their  opinions  of  value  Witness  may  be  asked  his  opinion  of 

and  state  facts  on  which  such  opinions  are  intent  of  defendant  to  impute  crime  if  it 

founded.     III.  &  W.  R.  Co.  z..  Von  Horn,  bedoubtful.     Foval  z/.  Hallett,  10  Bradw. 

18  111.  257,  258.  265,  263. 

Witness    who    heard    alleged    slander  (^)  Where  constable  arrested  man  and 

uttered,  may   testify  to   what   he    under-  took  from  him  knife  and  other  articles  and 

stood   words  to  mean.     Nelson   v.  Bor-  arrested  man  thereupon  accused  constable 

chenms,  52  III.  236,  240.  of  theft,  if  words  spoken  are  understood 

i^ublicationot  actionable  words  implies  to  relate  to  arrest,  words  are  not  action- 

malice,  but  this  implication  may  be  re-  able.     Ayers  v.  Grider,  15  111,  37,  38, 

31 


31  McKee  v.  Ingalls.  [Dec.  T. 

Syllabus — Brief  of  Counsel. 

5.  S^ME — heat  and  passion.  Words  spoken  through  mere  heat  and  passion  are  not 
aciionable. 

6.  Same — 7naUce  qtiestion  of  fact.  In  an  action  for  slander  the  question  of  malice  is 
properly  submitted  to  the  jury,  and  all  the  facts  and  conversation  are  to  be  weighed  in 
a^certaining  the  intent  with  which  the  words  were  spoken. 

7.  Same — presumption  of  malice.  The  law  presumes  malice  from  actionable  words; 
and  they  must  be  taken  in  their  common  acceptation.  Proving  them  substantially  as 
laid  will  entitle  the  plaintiff  to  recover. 

3,  Same — damage  implied  7uhen.  The  law  implies  dama^je  from  actionable  words, 
and  that  the  defendant  intended  the  injury  the  slander  is  calculated  to  effict. 

9.  Same — dmnketincss.     Drunkenness  is  no  excuse  for  slander. 

10.  New  jrial — not  granted,  when  Courts  will  not  grant  new  trials  merely  to 
enable  a  plainiiff  to  recover  vindictive  damages  ;  nor  can  a  new  trial  be  granted  in  an 
appellate  court,  on  the  ground  that  the  verdict  is  against  evidence,  unless  the  whole  of 
the  evidence  is  shown  in  the  record,  {c') 

11.  Bill  of  exceptions — must  affirmatively  show  e7-ror.  It  is  the  duty  of  the 
party  excepting  to  the  decision  of  a  court,  to  set  out  in  his  bill  of  exceptions  the  whole 
matter  necessary  to  make  the  very  truth  and  right  of  that  matter  appear;  and  the 
omission  will  be  taken  most  strongly  against  him. 

12.  IxsTRUCTlONS — abstract  propositions.  Courts  will  not  give  mere  abstract 
propositions  of  law,  as  instructions  to  a  jury,  where  they  have  no  application  to  any 
evidence  or  facts  before  them. 

13.  Slander — malice.  Words  spoken  in  merriment  or  jest,  without  malice  are  not 
actionable;  aliter,  where  there  is  malice  and  an  intention  tj  defame,  {d) 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1842,  before  the  Hon.  Samuel  D.  Lockwood. 

The  facts  of  tlie  case  appear  in  the  opinion  of  tlie  coui't. 

A.  M.   Heslep  and   H.  Brown,  for  the  plaintiff  in  error :     1. 

Courts  and  juries  will  understand  words  in  the  same  way 

[*  31]  that  other  people  do.      The  doctrine  of  construing  words 

in  mitiori  sensu  has  long  since  been  exploded.     Demaret  v. 

Haring,  6  Cowen  77,  87  ;  3  Cowen  239. 

2.  The  words  alleged  to  have  been  spoken  are  actionable. 
To  call  a  man  a  thief,  without  explanation,  has  alwaj's  been  con- 
sidered actionable  in  this  court.  "He  will  steal"  is  actionable. 
21  Wend.  70.  "  I  believe  he  will  steal "  is  actionable.  8  Johns. 
74.  "He  will  be  bankrupt  in  six  months"  is  actionable.  Else 
V.  Ferris,  Anthon's  N.  P.  R.  23. 

3.  If  the  words  are  false,  malice  is  presumed.  What  consti- 
tutes malice.  See  4  Phil.  Ev.  245 ;  2  Stark.  Ev.  472  ;  Root  v. 
King,  7  Cowen  623. 

4.  Words  spoken  in  wantonness  or  jest,  and  without  occasion, 
are  actionable.     2  Stark.  Ev.  464. 

(<•)  Unless  verdict  is  manifestly  against  ment  is  complete,  except  as  to  one  item, 

the   preponderance    of   evidence,    it    will  such   document  should   not  be   excluded 

not   i)e  disturbed   by  sujireme  court.     C.  without    such    defect    being    specificaliy 

&   R.   I.  K.  Co.  V.  McKean,  40  111.  2iS,  pointed    out   in    trial    court.     Wright  v. 

221.  Smith,  82  111.  527.  529. 

New  trial  will  not  be  granted  merely  (d)  In   action  for  slander  it  is   imma- 

to  enable  v>arty  to  recover  vindictive  or  terial,  whether  defendant  did  or  did  not 

nominal  damages,   Comstock  z'.  Brosseau,  intend  to  be  believed  when  he  published 

65  111.  39,  44.  slanderous   words.     Hatch    v.    Potter,  2 

Where  proof  of  execution  of  lost  docu-  Gilm.  725. 
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5.  If  words  bear  a  doubtful  meaning,  the  jury  are  to  put  the 
same  construction  upon  them  that  the  court  would.  Gilson  v. 
Williams,  4  Wend.  320  ;  Lane  v.  Wells,  7  Wend.  175. 

6.  If  the  words  spoken  are  actionable,  an  explanation,  justifica- 
tion, or  apology  is  to  be  furnished  by  the  defendant.  12  Johns. 
240 ;  1  Johns.  Cas.  273. 

7.  The  court  will  grant  a  new  trial  in  slander,  when  the  ver- 
dict is  for  the  defendant,  and  against  law  and  evidence.  Graham 
on  New  Trials  373  ;    6  Conn.  185. 

J.  J.  Haedin,  for  the  defendant  in  error:  1.  All  the  evidence 
is  not  given  in  the  bill  of  exceptions,  and  such  cases  this  court  will 
not  grant  a  new  trial.  Swain  v.  Cawood,  2  Scam.  507  ;  Rogers  v. 
Hall,  3  Scam.  5. 

2.  The  understanding  of  the  witnesses,  of  the  meaning  of  the 
words,  is  evidence  to  be  weighed  by  the  jury.  2  Stark.  Ev.  461 ; 
2  Selw.  N.  P.  430;  12  Johns.  240. 

3.  Malice  is  essential  to  the  offense,  and  the  jmy  are  to  judge 
of  it.     2  Stark.  Ev.  471 ;  2  Selw.  N.  P.  438. 

4.  To  call  a  man  a  thief  is  not  actionable,  unless  it  was  in- 
tended to  impute  felony  to  him.  2  Selw.  N.  P.  428  ;  2  Chit. 
Blac.  93  note  9;  1  Campb.49;  1  Swift's  DiQ\  487  ;  3  Mass.  553  ; 
5  Bos.  and  Pul.  335 ;  12  Johns.  240. 

5.  To  accuse  a  man  of  an  intent  to  commit  a  crime  is  not  ac- 
tionable. 3  Chit.  Blac.  123,  93,  note  9  ;  1  Swift's  Dig.  482  ;  2 
Selw.  N.  P.  428. 

6.  Words  spoken  in  wantonness  and  jest,  referred  to  in  Stark, 
on  Ev.,  are  based  on  1  Hawk.  P.  C.  353,  357,  §  §  4, 13, 14,  and  re- 
fer to  indictments  for  libel ;  yet  the  authorities  there  cited  are 
against  the  conclusion  of  the  law  laid  down  in  the  text. 

7.  There  was  no  evidence  before  the  jury  to  show  that  the 
words  charged  were  spoken  in  "wantonness  or  jest,"  and 
therefore  the  plaintiff  had  no  right  to  request  the  court  to  [*  32] 
give  such  an  instruction. 

8.  The  court  gave  all  the  instructions  asked  for  by  the  plain- 
tiff pertinent  to  the  case,  and  the  latter  has  no  right  to  complain 
of  the  instructions  of  the  court, 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  Case  for 
slander.  The  words  laid  were,  "  You  are  a  damned  thief;  "  "If 
you  have  got  money,  you  stole  it; "  "  I  believe  you  are  a  damned 
thief;  I  believe  you  will  steal."  General  issue  ;  and  verdict  for 
the  defendant.  Motion  for  new  trial,  for  misdirection  of  the 
court,  and  because  the  verdict  is  against  law  and  evidence.  The 
court  overruled  the  motion,  and  the  plaintiff  excepted,  preserv- 
ing a  part  of  the  evidence  and  the  instructions  given  and  refused. 
He  now  assigns  for  error:  first,  the  denial  of  his  motion  ;  sec- 
ond, the  giving  the  defendant's  instructions ;  and,  third,  the  re- 
fusal to  give  instructions  prayed  for  by  him. 
3.    Scam.  Vol.  4.  33 
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Tlie  instructions  risked  by  the  defendant,  and  given  by  the 

court,  were,   ''That  if  the  jury  believe  from  the  testimony,  that 

Ingalls  at  the  time  lie  called  AIcKee  a  thief,  did  not  intend  to 

impute  felony  to  him,  the  words  are  not   actionable,  and  they 

.  must  find  for  the  defendant. 

That  if  the  words  were  used  by  Ingalls  in  heat  and  passion,  and 
he  did  not  intend  to  impute  felon}^  to  the  plaintiff,  they  must  find 
for  the  defendant. 

That  the  words,  if  you  have  any  property,  you  stole  it ;  I  be- 
lieve you  will  steal ;  and  other  similar  conditional  expressions, 
are  not  such  words  as  will  sustain  this  action ;  and  the  jury  can 
not  find  a  verdict  against  the  defendant  for  using  such  words. 

Tiiat  the  question  of  the  defendant's  malice  is  a  question  of 
fact  for  the  jury,  upon  consideration  of  all  the  facts  and  conver- 
sations; and  that  if  they  believe  the  words  "You  are  a  damned 
thief,"  were  spoken  in  heat  and  passion,  and  without  intention 
to  accuse  of  stealing  any  article  of  personal  property,  they  must 
find  for  the  defendant. 

The  speaking  of  actionable  words  is  evidence  of  malice. 
Mahce  is  the  }ist  of  this  action.  2  Selw.  N.  P.  428,  438;  12 
Johns.  240;  3  Chit.  Blac.  93;  3  Mass.  553;  Swift's  Ev.  487.  It 
is  said  in  6  Covven  87,  that  the  doctrine  of  construing  words  in 
mitiori  sensu  is  exploded ;  and  words  are  to  be  taken  and  un- 
derstood in  their  common  acceptation.  3  Johns.  239.  This  is  a 
common  sense  rule,  but  would  hardly  apply  that  common  accep- 
tation in  the  more  criminal  sense,  if  the  words  would  equally  : 
bear  the  milder,  and  it  be  doubtful  in  which  sense  they  were 
used.  The  better  rule,  seems  to  me,  to  be,  to  hold  the  party  re- 
sponsible for  the  words  in  the  sense  in  which  he  spoke  them,  as 
laid  down  in  21  Wend.  70 ;  8  Johns.  74. 

If  the  meaning  be  doubtful,  other  parts  of  the  same 
[*  33]  conversation  may  explain  it,  and  do  away  the  malicious 
intern,.  If  there  be  no  such  explanatory  conversation,  the 
law  will  infer  malice.  2  Staik.  Ev.  472  ;  12  Johns.  240  ;  Wend. 
177.  The  defendant,  however,  has  a  right  to  explain  the  mean- 
ing, and  rebut  tlie  presumption  of  malice  by  jiroof  (1  Johns.  Cas. 
279)  ;  and  the  witness  may  be  asked  his  opinion  as  to  the  intent  ^ 
of  the  party  to  impute  crime,  if  it  be  doubtful.  2  Stark.  Ev. 
4G1;  12  Johns.  240.  But  it  should  be  an  imputation  of  crime;  - 
not  barely  ;n  intent  o  commit  cri'.e,  which  would  not  be  ac- 
ii()iial)le.  3  Chit.  Blac.  93;  2  Selw.  N.  P.  428;  5  Bos.  and  Pul. 
335.  The  word  thief  is  not  actionable,  (1  Campb.  N.  P.  48,) 
unless  the  defendant  intended  to  impute  crime,  which  the  law 
Avill  presume,  if  not  explained.  So  it  lias  been  held  in  Massa- 
chusetts and  other  states,  that  words  spoken  through  mere  lieat 
of  passion   are   not  actionable   (3  Mass.  653;  Swift's  Ev.  487); 
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and  I  think  very  justly,  as  it  evidences   a  want  of  deliberation 
and  malice,  which  is  the  gravamen  of  this  aj3tion. 

The  instructions,  therefore,  given  for  the  defendant,  were 
proper,  as  falling  within  these  principles.  They  contain  the 
summary  of  the  law  governing  the  case  :  that  the  ground  of  the 
action  was  malice;  that  the  jury  were  judges  of  that  malice;  that 
all  the  facts  and  conversations,  were  to  be  weighed  in  ascertain- 
ing it;  and  that  if  they  believe  he  did  not  speak  the  words  with 
that  intent,  they  should  find  for  the  defendant. 

There  v/ere  seven  instructions  asked  by  the  plaintiff,  which 
the  court  gave,  embodying  many  of  the  principles  as  above  laid 
down  :  that  the  law  presumes  malice  from  actionable  words; 
that  proving  them  substantially  as  laid  will  entitle  the  plaintiff  to 
recover;  that  they  must  be  taken  in  their  common  acceptation; 
tliat  the  law  implies  damage  fiom  actionable  words;  that  the  law 
presumes  that  the  defendant  intended  the  injury  the  slander  is 
calculated  to  effect;  and  that  drunkenness  is  no  excuse  for  speak- 
ing slanderously.  These  were  all  given,  and,  together  with  the 
defendant's,  define  the  law  about  as  accurately  as  it  is  laid  down 
in  (he  books,  and  embrace  pretty  much  the  whole  doctrine  of 
slander. 

It  is  also  a  rule,  that  courts  will  not  grant  new  trials,  merely 
to  enable  the  party  to  recover  vindictive  damages. 

The  evidence  set  out  in  the  record  seems  to  establish  very 
clearly  the  speaking  of  the  actionable  words.  But  the  party  had 
a  right  to  call  explanatory  witnesses  to  rebut  the  malice,  and 
defeat  the  action.  What  he  did,  or  might  have  proven,  does 
not  appear.  It  may  be,  that  he  wholly  explained  away  the  ma- 
licious intent;  if  so,  we  ought  not  to  grant  a  new  trial  upon  the 
evidence. 

It  is  impossible  for  this  court  to  determine  upon  the  propriety 
of  granting  a  new  trial,  on  the  ground  that  the  finding  of  the 
jury  was  against  evidence,  unless  "Uo  have  all  the  e\idence 
upon  which  they  found  before  us.  If  we  grant  new  ti  ials  [*  34] 
upon  bills  of  exceptions  containing  all  the  evidence  that 
would  sustain  the  action,  without  that  which  explained  and  re- 
butted it,  very  few  verdicts  could  stand.  The  plaintiff  might 
prove  his  account,  or  produce  his  note,  and  upon  this  evidence 
the  court  must  grant  a  new  trial,  notwithstanding  the  defendant 
had  proved  payment,  or  an  off-set  ^o  a  gres'  ";r  amount.  The  in- 
justice of  it  is  too  manifest  to  admit  such  a  rule. 

We  see  sufficient  testimony  to  sustain  the  plaintiff's  action; 
but  the  defendant's  answer  to,  and  explanation  of  it,  is  con- 
cealed. 

It  is  the  duty  of  a  party  excepting  to  set  forth,  in  his  bill  of 
exceptions,  the  whole  matter  necessary  to  make  the  very  truth 
and  riglit  of  that  matter  appear;  and  the  omission  shall  be  taken 
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most   strongly  against   him.     2    Scam.    547;    Rogers   v.  Iltdl,    3 
Scam.  5. 

Tlie  other  error  questions  the  refusal  of  the  following  instruc- 
tion :  "  If  the  words  were  spoken  in  wantonness,  or  jest,  or  Avith- 
out  occasion,  it  is  no  excuse." 

It  is  to  be  remarked  that  courts  will  not  give  mere  abstract 
propositions  of  law,  as  instructions,  to  a  jury,  where  they  have  no 
application  to  any  evidence  or  facts  before  them.  For  want  of 
tlie  whole  evidence,  we  are  unable  to  say  whether  there  was  any 
to  which  this  would  apply,  admitting  that  it  contained  a  correct 
legal  proposition. 

But,  notwithstanding  it  is  drawn  up,  in  nearly  the  language  of 
Mr.  Starkie,  (2  Stark.  Ev.  40-1:,)  he  gives  no  authority  but  Ser- 
geant Hawkins.  1  Hawk.  PI.  Crown  356,  cap.  73,  §  §  13,  14. 
Hawkins,  in  §  12,  goes  on  to  speak  of  several  acts  that  will  not 
be  deemed  a  publication  of  a  libel,  to  wit,  barely  reading  it,  in 
presence  of  others,  not  knowing  before  that  it  was  a  libel  ;  or 
laughs  at  it,  when  read  by  another  ;  or  barely  says  that  such  a 
libel  is  made  upon  another,  or  the  bare  possession  of  a  libel  not 
published  and  known.  He  then  goes  on  to  say :  "  Also,  it 
hath  been  holden,  that  he  who  repeats  part  of  a  libel  in  merri- 
ment, without  malice,  and  with  no  purpose  of  defamation,  is  no 
way  punishable."  '*  But,"  he  adds,  "  it  seemeth  that  the  rea- 
sonableness of  this  opinion  may  be  justly  questioned  ;  for  jests 
of  this  kind  are  not  to  be  endured,  and  the  injury  to  the  party 
grieved  is  no  way  lessened  by  the  merriment  of  him  who  makes 
so  light  of  it."  I 

He  cites  Moore  627,  and  9  Coke  59,  for  the  section,  without 
distinguishing  whether  for  the  holding  that  mere  repetition  is 
raerriment  without  malice  is  not  actionable  ;  or  for  the  doubt 
cast  upon  that  ruling. 

We  understand  the  authorities  as  vouched  to  sustain  the  liold- 
ino"  laid  down,  and  that  the  remainder  is  the  opinion  of  Sergeant 
Hawkins,  and  to  which  Mr.  Starkie  had  added  the  authority  of 
his  opinion. 

We  are,  however,  unanimously  of  the  opinion,  that,  merriment 
or  jesting,  without  malice,  is  not  actionable.     It  would  be 
[*  35]calculated   to  shake  the  well   setted  doctrine    that  malice 
is  the  gist  of  this  offence.    But  if  such  merriment  and  jest- 
ing be  malicious,  and  with  a  purpose  of  defamation,  it  would  cer- 
tainly be  actionable. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


36 


1842.]  Peevo  v.  Walters  et  al.  35-36 

Syllabus. — Opinion  of  the  Court. 

Samuel  Prevo  v.  Jacob  Walters  and  Mary,  his  wife,  late 
Mary  Lockard,  adm'x  of  William  Lockard,  and  Nathaniel 
Parker,  Benjamin  Parker,  et  al, 

i 

Error  to  Shelby. 

1.  Real  property — resulting  trust.  Where  an  estate  is  purchased  by  one  man  in 
the  name  of  another,  the  trust  of  the  legal  estate  results  to  the  man  who  furnished  the 
purchase  money  ;  and  he  in  whose  name  the  conveyance  is  taken  is  regarded  as  his 
trustee,  and  holds  the  estate  subject  to  the  equity  of  the  cestui  qui  trusty  and  so  would 
all  purchasers  with  notice  of  the  trust.  But  this  doctrine  does  not  apply  to  a  bona 
fide  purchaser  of  the  legal  estate,  without  notice  of  the  equity. 

2.  Same — secret  trzist:  bona  Jide purchaser.  A  ^('«ay?^^  purchaser,  without  notice, 
from  a  vendor  who  has  notice,  is  protected  both  at  law  and  in  equity,  against  a  secret 
trust. 

3.  Statute — construed.  The  statute  of  1825  authorized  the  executor  or  adminis- 
trator to  relinquish  a  part,  and  obtain  a  patent  for  the  residue  of  any  tract  of  land 
which  might  have  been  purchased  by  the  testator  or  intestate,  and  for  which  full  pay- 
ment might  not  have  been  made,  whenever  that  could  be  done  agreeably  to  the  acts 
of  congress.  And  by  the  same  act,  the  executor  or  administrator  was  authorized  to 
sell  and  assign  a  certificate  of  purchase  of  land  partly  paid  for,  when  such  sale  might 
be  necessary  in  order  to  pay  the  debts  of  the  deceased. 

4.  Fraud — innocent  purchaser.  The  question  of  fraud  is,  from  its  nature,  often 
one  of  difficult  solution  ;  yet  when  fraud  is  clearly  shown  to  be  one  of  the  elements  of 
a  transaction,  it  so  taints  and  vititiates  it,  according  to  the  principles  of  both  law  and 
equity,  as  to  renderit  void  not  only  as  to  the  perpetrators,  but  also  as  to  those  who 
connive  at,  and  seek  to  profit  by  it ;  but  to  declare  a  conveyance  to  an  innocent  pur- 
chaser void,  because  of  the  fraud  of  the  vendor,  is  against  the  principles  both  of  law 
and  equity,  {a) 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1837,  before  the  Hon.  Sidney  Breese.  The  bill  was  dismissed, 
and  the  cause  brought  to  this  court  by  the  complainant,  by  writ 
of  error. 

O.  B.  FiCKLiN,  for  the  plaintiff  in  error  cited  1  Mad.  Chan. 
361,  267,  269,  586  ;  2  Mad.  Chan.  97,  113,  189  ;  Toller's  Ex.  143 
note,  154,  note,  and  191;  3  Bac.  Abr.65;  Susf.  on  Vend.  37,  195; 
3  Ves.  127;  9  Ves.  246 ;  11  Ves.  195  ;  4  T.  R.  229 ;  2  P.  Wms. 
203;  Hov.  on  Frauds  471;  Roberts  on  Frauds  97;  1  Wils.  21  ; 
1  Johns.  Ch.  R.  450,  581 ;  2  Johns.  Ch.  R.  405  ;  5  Johns.  Ch.  R. 
1 ;  4  Johns.  Ch.  R.  118  ;  18  Johns.  403  ;  3  Johns.  216  ;  11  Johns. 
91 ;  2  Blackf.  198,  377,  440  ;  1  Strange  247  ;  1  Vern.  60  ;  2  Veru. 
384. 

Wilson,  Chief  Justice, delivered  the  ojunion  of  the  (old)  [*  36] 
court :  The  plaintiff  in  error  filed  his  bill  in  chancery  for  the 
purpose  of  setting  aside  certain  conveyances,  alleged  to  be  fraudu- 
lent and  subjecting  the  land  so  conveyed,  to  the  payment  of  a  judg- 
ment at  law.  It  is  alleged  in  the  original,  amended,  and  supple- 
mental bills,  that  William  Lockard  purchased  from  the  United 

Cases  Citing  Text.  grantee  did  not  participate.      Hamilton 

((j) Conveyance   will   not  be    declared       z'.  Lubukee  51  111.   415,420;  Dickerson 
void  because  of  fraud  of  grantor,  in  which       v.  Evans  84  111.  451,  455. 
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States  a  fractional  section  of  land,  paid  part  of  the  purchase 
money,  and  obtained  a  certificate  of  purchase  from  the  register  of 
the  land  office.  That  he  subsequently  sold  208  acres  of  the  land 
to  Dunlap,  and  executed  his  bond  for  a  title,  which  bond  Dun- 
lap  assigned  to  the  complainant.  Lockard  died  intestate,  with- 
out having  obtained  a  title  from  the  United  States,  and  without 
liavin^  conveyed  the  208  acres  according  to  the  conditions  of  his 
bond.  Administration  of  the  estate  of  Lockard  was  granted  to 
his  widow,  Mary  Lockard,  against  whom  the  complainant  ob- 
tained a  judgment  on  his  bond,  for  damages  in  consequence  of  a 
failure  to  convey  agreeably  to  its  terms.  Upon  this  judgment 
execution  was  issued  and  returned  nulla  hona.  It  is  further  al- 
leged, that  the  certificate  of  purchase  came  to  the  hands  of  the 
administratrix,  and  that  she  transferred  it  to  Nathaniel  Parker, 
without  an  adequate  consideration,  and  for  the  purpose  of  de- 
frauding creditors.  That  Nathaniel  Parker  received  it,  knowing 
tlie  illegality  of  the  assignment,  and  participating  in  the  fraudu- 
lent design.  It  is  also  alleged  that  Nathaniel  Parker  relinquished 
part  of  the  land,  under  the  provisions  of  the  law  of  congress,  and 
having  obtained  a  title  from  the  government  for  the  residue, 
amounting  to  152  50-100  acres,  conveyed  the  same  to  his  brotiier, 
Benjamin  Parker,  who  received  the  conveyance  with  a  knowl- 
edge of  the  purchase  of  the  land  from  the  United  States  by  Lock- 
ard, the  fraudulent  transfer  of  the  certificate  by  the  administra- 
trix, and  the  intended  fraud  upon  creditors,  through  all  the 
transactions. 

The  prayer  of  the  bill  is,  that  the  conveyances  be  set  aside,  and 
that  the  land  be  subjected  to  the  payment  of  the  debts  of  the  in- 
testate, Lockard. 

Tlie  answer  of  the  administratrix  and  Nathaniel  Parker  ad- 
mits the  allegations  of  the  bill  generally,  as  respects  the  purchase 
of  the  land,  and  tlie  transfer  of  the  certificate,  but  denies  the  al- 
leged fraud  and  want  of  consideration. 

Benjamin  Parker,  by  his  answer,  denies  specifically  all  the  al- 
legations of  fraud,  and  declares  that  he  purchased  and  paid  for 
the  land,  without  any  knowledge  of  the  transactions  between  the 
administratrix  and  Nathaniel  Parker,  except  the  fact  that  the 
said  Nathaniel  Parker  was  the  assignee  of  the  said  administratrix, 
which  fact  was  recited  in  the  patent  for  the  land. 

The  testimony  in  the  case  establishes  the  insolvency  of 
[*  37]  the  estate  of  Lockard  ;  that  the  judgment  in  favor  of  the 
complainant  was  a  subsisting  claim  against  it;  and  that  the 
certificate  lor  the  land  was  transferred  by  the  administratrix  to  Na- 
thaniel Parker,  at  a  price  so  inadequate  as  to  excite  strong  sus- 
picion of  the  fairness  of  the  transaction,  especially  when  taken  in 
connexion  with  other  circumstances  disclosed  by  the  testimony. 
But  no  notice  of  any  suspicious  circumstances  are  brought  home 
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to  Benjamin  Parker.  By  his  answer  he  positively  denies  all 
knowledge  of  fraud  in  the  purchase  of  the  certificate  by  Nathan- 
iel Parker,  and  alleges  that  he  is  a  bona  fide  purchaser,  for  a  val- 
uable consideration,  and  this  ansvt^er  is  uncontradicted  by  any 
testimony. 

IL  is  insisted  on  and  assigned  for  error,  by  the  counsel  for  the 
complainant,  first,  that  the  land  being  originally  purchased  by 
Lockard,  and  paid  for  with  his  money,  there  is  a  resulting  trust 
for  the  benefit  of  his  heirs  and  creditors  ;  second,  that  the  admin- 
istratrix had  no  authority  to  dispose  of  the  certificate  of  pur- 
chase; third,  that  the  sale  of  the  certificate,  by  the  administratrix, 
to  Nathaniel  Parker,  was  a  fraud  upon  the  creditors  of  Lockard ; 
and  fourth,  that  Nathaniel  Parker  had  no  authority  to  sell  the 
land,  and  therefore  conveyed  no  title  to  Benjamin  Parker. 

It  is  apparent  from  the  errors  assigned,  that  the  counsel  for  the 
complainant  has  totally  misconceived  the  principles  applicable  to 
this  case.  The  doctrine  of  resulting  trusts  cannot  aid  the  com- 
plainant's application.  It  is  no  doubt  true,  that  where  a  man 
purchases  an  estate,  in  the  name  of  another,  the  trust  of  the 
legal  estate  results  to  the  man  who  furnished  the  purchase 
money,  and  he,  in  whose  name  the  conveyance  is  taken,  is 
regarded  as  his  trustee,  and  holds  the  estate  subject  to  the  equity 
of  the  cestui  que  trust ;  and  so  would  all  purchasers  with  notice 
of  the  trust.  But  this  doctrine  does  not  apply  to  a  bo7ia  fide 
purchaser  of  the  legal  estate,  without  notice  of  the  equity.  It 
matters  not,  therefore,  in  what  character  Nathaniel  Parker  may 
be  considered  to  stand,  until  it  is  shown  that  his  vendee,  Benjamin 
Parker,  is  not  a  purchaser  in  good  faith.  He  is  protected  both  at 
law  and  equity,  against  a  secret  trust.  The  land  cannot  there- 
fore be  reached  in  his  hands  by  the  complainant,  for  notice  is  not 
admitted  by  the  answer  of  the  defendant,  nor  does  any  of  the 
testimony  establish  that  fact,  or  otherwise  impugn  the  fairness 
and  good  faith  of  his  purchase. 

The  second  assignment  of  error  questions  the  authority  of  the 
administratrix  to  sell  and  transfer  the  certificate  of  purchase  to 
Nathaniel  Parker.  If  she  had  no  legal  authority  to  transfer  the 
certificate,  the  purchaser  could  acquire  no  title,  however  adequate 
the  consideration  given,  and  otherwise  fair  and  honest  the  trans- 
action. But  the  law,  and  the  facts  disclosed  in  this  case,  remove 
all  doubt  upon  this  point.  By  an  act  of  the  legislature  passed  in 
1825,  R.  L.  646;  Gale's  Stat.  713,  an  executor  or  administra- 
tor is  authorized  to  relinquish  part,  and  patent  the  residue,  [*38] 
of  any  lands  of  his  testator  or  intestate,  upon  which  full 
payment  has  not  been  made,  whenever  that  can  be  done  agree- 
ably to  the  acts  of  congress ;  and  an  executor  or  administrator  is 
also  authorized  to  sell  and  assign  a  certificate  of  purchase  of 
lands  partially  paid  for,  when  such  sale  may  be   necessary,  in 

39 


89  Prevo  v.  Walters  et  dl.  j^Dec.  T. 

Opinion  of  the  Court. 

order  to  pay  the  debts  of  the  deceased.  That  the  contingency 
which  would  warrant  the  sale  of  the  certificate,  by  the  adminis- 
tratrix, had  occurred  in  this  case,  is  fully  proved  by  the  exhibits 
in  the  cause,  cannot  be  doubted.  The  bill,  answer,  and  deposi- 
tions all  concur  in  the  establishing  the  insolvency  of  the  estate 
of  Lockard.  The  legal  authority  of  the  administratrix  to  trans- 
fer the  certificate  admits  therefore  of  no  question. 

The  two  last  assignments  of  error  will  be  considered  in  con- 
nexion. Tlie  third  assumes  the  assignment  of  the  certificate  of 
entry  to  Nathaniel  Parker,  to  be  a  fraud  upon  the  creditors  of 
Lockard.  From  which,  by  the  fourth  assignment,  it  is  inferred, 
that  Nathaniel  Parker  acquired  no  title  to  the  land  so  transferred, 
and  consequently,  could  convey  none  to  his  vendee,  Benjamin 
Parker. 

Tlie  question  of  fraud  is,  from  its  nature,  often  one  of  diflQcult 
solution ;  but  wliere  fraud  is  clearly  shown  to  be  one  of  the  ele- 
ments of  a  transaction,  it  so  taints  and  vitiates  it,  according  to  the 
principles  both  of  law  and  equity,  as  to  render  it  void,  not  only 
as  to  the  perpetrators,  but  also  as  to  those  who  connive  at,  and 
seek  to  profit  by  it.  But  it  would  not  be  in  harmony  with  these 
principles  to  declare  void  the  conveyance  to  an  innocent  pur- 
chaser, because  of  the  fraud  of  his  vendor.  This  would  be 
equally  illegal  and  unjust. 

The  assignment  of  the  certificate,  by  the  administratrix,  to 
Nathaniel  Parker,  is  accompanied  by  circumstances  of  a  very 
suspicious  character,  and  such  as  might  justify  the  inference  of 
fraud,  unless  we  adopt  the  more  charitable  conclusion,  that  the 
l^arties  acted  in  ignorance  of  their  rights,  and  the  value  of  the 
certificate  assigned.  But,  whatever  may  the  nature  of  that 
transaction,  it  cannot,  as  this  cause  is  now  before  us,  control  its 
decision.  To  entitle  the  complainant  to  a  rescission  of  the  con- 
veyance to  Benjamin  Parker,  and  a  decree  subjecting  the  land  to 
the  payment  of  the  debts  of  the  estate  of  Lockard,  ic  would 
have  been  necessary  for  him  to  establish,  by  testimony,  the  fraud 
imputed  to  the  vendor  of  Benjamin  Parker,  in  procuring  the 
assignment  of  the  register's  certificate  of  purchase,  and,  also,  that 
he  had  notice  of  that  fraud,  at  the  time  he  subsequently  pur- 
chased the  land  in  question.  The  bill  charges  fraud  in  the  assign- 
ment of  the  certificate,  and  there  is  evidence  conducing  to  prove 
it.  It  also  charges  Benjamin  Parker  with  notice  of  this  fraud  at 
the  time  of  his  })urchase  of  the  land,  and  that  liis  purchase  was 
intended  to  defraud  the  complainant,  and  the  other  creditors  of 
Lockard;  Init  this  latter  allegation  is  specifically  denied  by 
[*39]  the  answer  of  the  defendant,  and  that  is  not  disproved  by 
the  testimony.  The  complainant  has  therefore  failed  to 
make  out  one  of  the  points  essential  to  his  recovery. 

It  is  obvious  that  the  assignment  of  errors,  as  well  as  the  ar- 
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gument  of  counsel,  proceeds  upon  false  principles,  and  the  as- 
sumption of  facts  that  do  not  appear  in  the  case.  The  original 
assignment  and  sale  of  the  certificate  of  entry,  by  the  administra- 
trix, was  warranted  by  law,  and  the  insolvent  condition  of  the 
estate  of  the  intestate.  Without  enquiring,  therefore,  into  the 
circumstances  of  that  sale,  or  the  motives  that  influenced  the 
parties  to  it;  it  is  sufficient  for  the  defendant,  Benjamin  Parker, 
that  it  is  not  shown,  that  he  had  any  connexion  with  it,  or  that 
he  had  notice  of  any  circumstances  calculated  to  impugn  its  fair- 
ness and  honesty.  A  purchaser  would  never  be  safe,  if  made  re- 
sponsible for  the  fairness  of  every  preceding  sale  of  the  estate, 
whether  notified  of  fraud  or  not.  -  It  is  sufficient  for  the  purposes 
of  equity,  that  he  comes  into  court  free  of  fraud  himself,  and 
from  the  knowledge  of,  and  attempt  to  profit  by,  the  fraud  of 
others.  This  appears  to  be  the  condition  of  the  defendant,  Ben- 
jamin Parker,  in  this  case.  The  testimony  shows  hira  to  be  a 
purchaser,  for  a  valuable  consideration,  without  fraud,  or  notice 
of  fraud  in  his  vendor.  He  is  exempt,  therefore,  from  the  inter- 
ference of  a  court  of  chancery,  and  the  decree  of  the  court  below 
must  be  affirmed  with  costs. 

Decree  affirmed. 


James  F.  REEd  et  al.  v.  Jefeekson  Phillips  et  al. 

Appeal  from  Sangamon. 

1.  Evidence — contract,  existence  jiot  denied.  Where  a  contract  is  declared  on  in 
a  declaration,  and  its  existence  is  not  denied  by  plea,  or  otherwise,  it  is  admissible  in 
evidence,  under  the  statute,  without  proof  of  its  execution. 

2.  Same — preswned.  Where  a  bill  of  exceptions  does  not  show  that  a  written  instru- 
ment was  permitted  to  go  to  the  jury  without  proof  of  its  execution,  the  supreme 
court  will  presume  that  all  necessary  proof,  upon  that  point,  was  had  in  the  court 
below. 

3.  Same — contract  departed  fro?n.  In  an  action  for  materialsfurnished,  or  work  and 
labor  performed,  in  pursuance  of  a  written  contract,  which  the  plaintiff,  without  ex- 
cuse or  justification,  had  failed  to  fulfil,  he  cannot  give  such  contract  in  evidence, 
either  to  support  his  action,  or  to  determine  the  rate  of  compensation,  although  the 
defendant  might  give  it  in  evidence,  to  lessen  the  damages.  But  where  the  terms  of  a 
contract  are  departed  from,  by  consent  of  parties,  they  will  still  regulate  the  rate  of 
compensation,  as  far  as  they  can  be  traced. 

4.  Same — same.  Where,  in  an  action  for  materials  and  work  and  labor,  the  record 
does  not  show  for  what  purpose  awritten  contract,  which  had  been  departed  from,was 
introduced  in  evidence  by  the  plaintiffs,  the  court  will  presume  the  existence  of  cir- 
cumstances to  justify  its  introduction,  unless  the  contrary  appears,  upon  the  ground 
that  every  intendment  shall  be  allowed  in  favor  of  the  legality  and  correctness  of  the 
proceedings  in  the  court  below.  Held,  also,  in  the  same  case,  upon  the  like  ground, 
ihat  though  the  suit  was  instituted  by  two,  the  contract,  though  signed  by  one  only  of 
the  defendants,  v/as  properly  admitted  to  go  to  the  jury,  as  a  memorandum  or 
proposition  of  the  defendants,  as  to  the  quality,  quantity,  or  price  of  the  ma-  [*  40] 
terials  to  be  delivered. 

5.  Same — admissibility  by  pleading.  Where,  in  an  action  for  materials  and  work  and 
labor,  a  written  contract  was  set  out  in  one  count  of  the  declaration,  an  d  in  hizc  verba 
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in  one  of  the  pleas  of  the  defendants,  the  defendants  cannot  object  to  its  introduction 
in  evidence,  upon  the  ground  that  it  is  executed  by  only  one  of  the  plaintiffs. 

6.  RtChli'T — -jiiry  determine  effect.  In  an  action  to  recover  pay  for  a  quantity  of 
rock  delivered  at  a  certain  bridge,  the  defendants  introduced  a  receipt  for  "$120  ior 
"rock  delivered"  at  the  bridge:  I/eld,  that  the  court  properly  refused  to  instruct  ihe 
jury  that  the  receipt  was  prima  facie  evidence  of  payment  for  all  rock  delivered  previ- 
ous to  the  date  of  the  receipt,  and  that  the  court  properly  left  it  to  the  jury  to  deter- 
mine, under  all  the  circumstances,  to  what  extent  the  receipt  was  an  acknowledgment 
of  payment,  {a) 

This  was  an  action  of  debt,  instituted  in  the  Sangamon  circuit 
court,  by  the  appellees  against  the  appellants.  The  declaration 
contains  two  counts.  The  first  is  for  rock  sold  and  delivered, 
and  for  work  and  labor.  The  second  count  sets  out,  in  hcec 
verba.,  a  special  agreement,  under  seal,  executed  by  the  appel- 
lants, by  which  the  appellees  covenanted  to  deliver  to  the  ap- 
pellants a  specified  quantity  of  rock  and  wood,  for  which  the  ap- 
pellants agreed  to  pay  the  appellees  certain  prices  therein  named, 
and'avers  the  delivery  of  the  rock  and  wood,  etc. 

The  defendants  filed  two  pleas.  The  first  was  the  plea  of  7iil 
debet.  The  second  plea  averred  that  all  the  rock  and  wood,  de- 
livered by  the  plaintiffs  to  the  defendants,  were  delivered  under 
a  "  special  agreement  duly  executed  by  and  between  the  said 
plaintiffs  and  defendants,  under  their  hands  and  seals,"  and 
makes  profert  of  the  agreement.  It  also  avers  "that  said  agree- 
ment still  remains  in  full  force,  and  nowise  rescinded,  but  is  still 
open  and  operative,"  etc.  Following  the  pleas  is  a  notice  of  set- 
off. 

In  the  course  of  the  proceedings  in  the  court  below,  several 
demurrers  were  filed  by  each  party,  which  Avere  either  with- 
drawn, or  the  pleadings  amended  so  as  to  avoid  the  exceptions 
taken  on  demurrer.  The  record  is  so  loosely  and  defectively 
made  up,  that  it  is  difficult,  if  not  impossible,  to  ascertain  with 
certainty  the  order  of  the  proceedings. 

Another  plea  appears  in  the  record,  to  the  second  count,  in 
which  it  is  alleged  tliat  the  plaintiffs  did  not  deliver  the  rock  and 
wood.  There  is  still  another  plea  of  payment  for  the  rock  and 
hauling  the  wood. 

The  cause  was  tried  by  a  jury,  and  verdict  rendered  for  the 
plaintiffs,  for  $1.53.85  damages,  upon  which  judgment  was  ren- 

Cases  Citing  Text.  tract   as  rescinded,  and  recover  value   of 

{a)   One  party  to  contract  cannot  alone  his  labor.     Selby  z/.  Hutchinson,  4  Gilm. 

rescind  it,  but  neglect  to  perform  by  one  319,  329. 

party  and  election  to  rescind  by  other  Where  one  party  to  express  contract 
party,  not  in  default,  works  rescission.  makes  default  and  therehyprevents  other 
and  party  not  in  default  may  recover  back  pnrty  from  performing,  latter  may  aban- 
what  he  has  paid.  Bannister  v.  Read,  i  don  contract  and  bring  assumpsit  for 
Gilm.  92,  100.  what  he  has  done  under  it,  whenever  that 
Where  woikman,  who  has  contracted  to  action  would  lie  but  for  such  express  con- 
do  piece  of  work,  is  prevented  from  finish-  tract.  Webster  v.  Enfield,  5  Gilm.  298, 
ing  it   by  other  party,  he  may  treat  con-  300. 

42 


1842.]  Reed  et  al.  v.  Phillips  et  ah  41 

Opinion  of  the  Court. 

dered.  The  proceedings  were  had  before  the  Hon.  Samuel  H. 
Teeat,  at  the  July  term,  1840.  The  defendant  appealed  to  this 
court. 

S.  Strong,  for  the  appellants.    S.  T.  Logan,  for  the  appellees. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
(1)  The  record  of  this  case  affords  a  very  imperfect  knowl-  [*  41] 
edge  of  the  proceedings  had  below,  on  account  of  the  irreg- 
ular and  confused  manner  in  which  they  are  stated.  It  can  be  as' 
certained,  however,  that  the  declaration  of  the  plaintiffs  below  con- 
tained two  counts.  The  first  is  a  common  count,  for  rock  and  wood 
delivered  to  the  defendants,  and  work  and  labor  done  at  their  re- 
quest. The  second  count  is  upon  a  special  contract,  signed  by  all 
the  defendants,  and  one  of  the  plaintiffs,  by  which  tlie  plaintiffs 
agree  to  deliver  a  specified  quantity  of  rock  and  wood,  at  a  stipu- 
lated price.  The  defendants  pleaded  several  pleas,  one  of  which, 
to  the  general  count,  was,  that  there  was  a  subsisting  written 
agreement  between  the  parties,  in  relation  to  the  delivery  of  the 
rock  declared  for  in  the  general  count. 

The  bill  of  exceptions  shows,  that  upon  the  trial  of  the  cause 
in  the  court  below,  the  plaintiffs  were  permitted  to  read  in  evi- 
dence the  written  contract  declared  on,  which  the  defendants  ob- 
jected to,  as  irrelevant  to  the  issue,  and  as  incompetent. 

It  also  appears  that  the  counsel  for  the  defendants  asked  the 
court  to  instruct  the  jury,  that  a  receipt  in  the  following  form,  to 
wit :  "  Received,  Springfield,  9th  July,  1838,  of  Reed  and  Rad- 
ford, one  hundred  and  twenty  dollars,  for  rock  delivered  at  the 
contemplated  bridge  on  the  Sangamon  bottom,  etc. 

"  Jefferson  Phillips  &  Co." 

was  prima  facie  evidence  of  payment  for  all  rock  delivered  previ- 
ous to  the  date  thereof.  This  instruction  the  court  refused  to 
give,  but  left  it  to  the  jury  to  determine,  to  what  extent  the  re- 
ceipt was  evidence  of  payment.  The  refusal  of  this  instruction 
was  also  excepted  to,  and  is  assigned  for  error. 

The  counsel  for  the  defendants  insists  that  the  written  contract 
was  improperly  received  in  evidence;  first,  because  its  execution 
was  not  proved;  secondly,  that  it  was  irrelevant  to  the  issue; 
and  thirdly,  that  it  could  not  be  given  in  evidence  under  the 
special  count,  as  it  was  not  performed,  nor  under  the  general 
count,  for  the  same  reason,  and  the  additional  one  that  it  was  a 
specialty,  and  signed  only  by  one  of  the  plaintiffs. 

As  to  the  first  objection  it  is  sufficient  to  remark,  that  the  con- 
tract received  in  evidence  was  the  one  declared  on  in  the  decla- 
ration, and  as  it  was  not  denied  by  plea,  or  otherwise,  it  was  not 
necessary,  under  the  statute,  to  prove  its  execution.     It  is  also  to 

(i)  SCATES,  Justice,  did  not  hear  the  argument  in  this  cause,  and  Douglass,  Justice, 
having  been  of  counsel,  gave  no  opinion. 

43 


42  Reed  et  al.  v.  Phillips  et  al.  [Dec.  T. 

Opinion  of  the  Court. 

be  observed,  that  it  does  not  appear,  from  the  bill  of  exceptions, 

that  the  contract  was  permitted  to  go  in  evidence  to  the  juiy 

without  proof  of  its  execution.     We  are,  therefore,  bound 

[*  42]  to  presume  that  the   court  required  all  the  evidence  on 

that  point  that  was  necessary. 

The  principle  upon  which  the  other  objections  are  founded  is 
admitted  to  be  correct,  but  its  application  to  this  case,  as  pre- 
sented by  the  record,  is  by  no  means  clear.  In  an  action  for  ma- 
terials furnished,  or  work  and  labor  done,  etc.,  in  pursuance  of  a 
written  contract,  which  the  plaintiff,  without  excuse  or  justifica- 
tion, has  failed  to  fulfil,  he  cannot  give  such  contract  in  evi- 
dence, either  to  support  his  action,  or  to  determine  the  rate  of 
compensation,  although  the  defendant  might  give  it  in  evidence, 
to  lessen  the  damages;  but  where  the  terms  of  a  contract  are  de- 
parted'from  by  consent  of  parties,  etc.,  as  fur  as  they  can  be 
traced,  they  will  still  be  allowed  to  regulate  the  rate  of  compen- 
sation. 

In  this  case  we  cannot  learn,  from  the  record,  any  thing  in  re- 
lation to  the  change  of  the  terms  of  the  contract,  b}'-  the  parties, 
nor  to  whose  fault  the  non-performance  of  it  is  to  be  ascribed. 
Neither  does  it  appear  for  what  purpose  the  contract  was  offered 
in  evidence  by  the  plaintiffs.  If  it  was  offered  in  connection  with 
testimony  showing  a  cliange  of  its  terms,  or  that  the  want  of  per- 
formance was  the  result  of  the  defendants'  consent,  or  fault,  it 
was  properly  received.  And  under  the  rule  that  every  intend- 
ment shall  be  allowed  in  favor  of  the  legality  and  correctness  of 
the  proceedings  of  the  court  below,  we  may,  in  tlie  absence  of  all 
evidence  to  the  contrar3%  presume  the  existence  of  some  of  these 
circumstances,  as  a  justification  of  its  decision.  And  upon  the 
same  principle,  although  the  contract  was  signed  by  only  one  of 
the  plaintiiiS  (though  both  defendants  are  named  in  it),  the  cir- 
cumstances of  the  case  may  have  justified  its  going  to  the  jury  as 
a  memorandum  or  proposition  of  the  defendants  as  to  the  quality, 
quantity,  or  price  of  the  work  to  be  delivered. 

In  another  view  of  this  subject,  we  are  inclined  to  think  the 
contract  might,  for  some  purpose,  be  properly  received  in  evi- 
dence. It  is  not  only  declared  on  by  the  plaintiffs,  but  it  is  also 
relied  on  by  the  defendants,  and  set  out  in  ha>c  verba  in  one  of 
their  pleas.  They  have,  in  this  way,  brought  it  before  the  courts 
as  a  sul)ject  for  its  consideration  and  action;  it  does  not,  there- 
fore, rest  with  them  to  object  to  its  being  used  for  that  purpose. 

In  refusing  the  instructions  asked  for,  in  reference  to  the  legal 
effect  of  the  receipt  introduced  by  the  defendants,  the  decision 
of  the  court  was  correct.  Tlie  receipt  is  for  a  specific  sum  of 
money,  for  rock  delivered  at  the  contemplated  bridge.  The 
quantity  of  rock  is  not  stated;  there  is  consequently  no  data 
upon  which  to  base  even  a  conjecture  that  the  sum  received  was 
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an  equivalent  for  the  rock  delivered.      The  receipt  does  not  pro- 
fess to  be  in  fall  for  all  rock  delivered  prior  to  its  date  ;    and  to 
give  it  such  a.  construction,  would  be  to  extend  its  opera- 
tion beyond  the  fair  import  of  its  terms,  and  the  general  [*  43] 
understanding  of  parties  to  such  an  instrument. 

The  court  very  properly  left  to  the  jur}'  to  determine,  under  all 
the  circumstances,  to  what  extent  the  receipt  v/as  an  acknow- 
ledgment of  payment.     The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Zalmon  Young  i'.  James  Bennett. 

Error    to  DeKalh. 

1.  Slander — rumor  in  mitigation.  In  an  action  for  slander,  in  charging  the  plain- 
tiff with  stealing,  it  is  not  admissible  for  the  defendant  to  prove,  under  the  general  is- 
sue, in  mitigation  of  damages,  that  there  was  a  report  in  the  neighborhood  of  the 
plaintiff,  that  he  had  been  guilty  of  stealing  from  the  defendant,  (a) 

2.  Evidence — rule  as  to  whole  conversation.  The  general  rule  is,  that  where  con- 
fessions or  admissions  are  introduced  by  one  party,  the  opposite  party  is  entitled  to 
the  whole  conversation.  And  where  the  answer  of  a  party  to  a  question,  by  the  wit- 
ness or  another  person,  is  sought  to  be  introduced,  and  such  answer  could  not  be  under- 
stood, or  would  be  unintelligible  without  stating  the  question  also,  the  question  is  ad- 
missible; but  this  rule  does  not  include  what  the  witness  may  have  said,  in  the  con- 
versation, to  the  defendant,  any  farther  than  his  language  may  be  necessary  to  under- 
stand what  was  said  by  the  defendant,  {b) 

3.  Trial — calling  witness  in  chief  after  resting.  It  is  a  matter  of  discretion  in 
the  court,  whether  a  plaintiff,  after  having  rested  his  case,  and  after"lhe  introduction 
of  testimony  by  the  defendant,  shall  or  shall  not  be  permitted  to  examine  defendant's 
witnesses  in  chief,  or  call  other  witnesses,  (c) 

4.  Slander — bad  character  of  plaintiff.  In  an  action  for  slander,  general  evidence 
of  the  bad  character  of  the  plaintiff  is  admissible,  although  the  defendant  has  justified 
that  the  imputation  is  true;  for,  if  the  justification  should  fail,  the  question  as  to  the 
quantum  of  damages  would  still  remain. 

This  cause  was  heard  in  the  court  below  before  the  Hon.  John 
Dean  Caton,  at  the  September  terra,  1842.  Verdict  and  judg- 
ment were  rendered  for  the  plaintiff  for  $250  damages.     The  de- 

Cases  Citing  Text.  not  admissible  in  mitigation  under  general 

(«)     Truth  of  alleged  slander  cannot  be  issue.     Strader  z/.  Snyder,  67  111.  404.  410. 

proved  in  mitigation  under  general  issue.  Newspaper  publisher  sued  for  libel  may 

Owen?'.  McKean,  14  111.  459,  460;  Shea-  show  under  general    issue  in  mitigation, 

han  V.  Collins.  20  111.  326,  329.  that  he  was    misled  by  receipt  of  forged 

In   action   for  libel    defendants,  being  letters.     Storey  v.  Early,  86  111.  461,  462. 

publishers   of   newspaper,   cannot    show  {b)     If  witness  testifies    to  any  part  of 

prior  similar   publication    to   that   com-  conversation,  party  adversely  affected   is 

plained  of  in  another  newspaper.  Sheahan  entitled  to  whole   conversation   at   time, 

V.  Collins,  20  111.  326,  329.  but    not     to    conversation    occurring    at 

Under  general  issue  defendant  cannot  another   time.     Hatch  v.  Potter,  2  Gilm. 

prove,  that  plaintiff  was  generally  suspect-  725. 

ed   to  be  guilty  of  act  charged  upon  him  {c)     Introducing   evidence   after  argu- 

by  alleged  slander.     Lehning  v.  Hewett,  ment  has  begun,  is  in  discretion  of  court. 

45  111.  23,  24.  Goodrich  v.  City  of  Mononk,  62  111.  I2r, 

Evidence  of  truth  of  alleged  slander   is  124. 
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fend  ail  t   brought  the  cause  to  this  court  by  writ  of  error.     The 
facts  appear  in  the  opinion  of  the  court. 

O.  Peters,  for  the  plaintiff  in  error,  as  to  the  point  that  the 
defendant  slioukl  liave  been  permitted  to  prove  the  general  bad 
cliaracter  of  the  defendant,  cited  2  Cowen  813;  4  Phil.  Ev.  250, 
n.  3;  4  N.  Y.  Dig.  1041,  §  §  163-7;  Shirley  v.  Marsh,  7  Pick.  38; 
1  Greenl.  Ev.  498;  1  Stark.  Ev.  162.  As  to  the  questions  asked 
Bruner,  and  rejected  by  the  court,  1  Greenl.  Ev.  233,  §  §  201, 
218,  505-7. 

II.  Brown^,  for  the  defendant  in  error,  cited  19  Wend.  296;  2 
Stark.  Ev.  471,  note;  Wheeler  v.  Shields,  2  Scam.  350;  4  Wend. 
659;  Dole  v.  Lyon,  10  Johns.  447;  1  Stark.  Ev.  164;  People  v. 
Hank,  13  Johns.  82;  2  Phil.  Ev.,  note  514,  p.  734; 
[*  44]  People  v.  Mather,  276;  4  Wend.  248;  2  Phil.  Ev.  710;  2 
Scam.  249;  3  Cowen  370;  2  Cowen  811;  3  Johns.  528;  2 
Wend.  352;  7  Cowen  613;  5  Cowen  351;  10  Johns.  443;  9  Johns. 
45;  14  Johns.  234;  8  Cowen  214. 

Scates,  Justice,  delivered  the  opinion  of  the  court:  (1)  Case 
for  slander.  The  first  eighteen  counts  charge  the  speaking 
of  the  following  words,  by  the  plaintiff  in  error,  to  wit:  "  I 
liave  lost  some  wheat,  and  I  know  that  Bennett  stole  it."  "  I  have 
lost  twenty-five  or  thirty  bushels  of  wheat,  and  I  know  that  Ben- 
nett stole  that  much  from  me;  for  I  know  that  he  will  steal,  and 
all  the  neighbors  know  it." 

The  two  last  counts  charge  the  speaking  of  the  following  words, 
to  wit:  "I  know  that  the  Bennetts  will  steal,  for  they  stole  my 
corn,  when  I  was  gone  off  with  Martin;  for  they  had  nothing  to 
give  their  oxen  but  wheat  bran;  and  I  know  that  the  way  they 
worked  their  oxen,  they  could  not  have  kept  them  looking  so  fat, 
if  they  fed  them  on  nothing  but  wheat  bran."  The  first  count 
contained  the  usual  inducement  of  good  character;  and  all  the 
other  counts  proper  averments  of  innuendoes. 

The  general  ibsue  was  pleaded  to  the  whole  declaration,  and  to 
the  first  eighteen  counts  a  special  plea  of  justification  that  the 
plaintiff  below  did  steal  one  bushel  of  wheat;  upon  which  issue 
was  taken. 

Tlie  jury  found  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  because  of  the  admission  of  improper  testimony  on  be- 
half of  the  plaintiff;  and  the  exclusion  of  proper  testimony  on  be- 
half of  the  defendant;  a:^.d  because  of  improper  instructions  by 
the  court. 

The  motion  was  denied,  and  a  bill  of  exceptions  allowed  and 
sealed,  containing  a  part  of  the  evidence. 

As  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 

(i)  Wilson.  Chief  Justice,  and  Skmi'le,  Justice,  were  not  present  at  the  argument 
of  this  cause,  and  gave  no  opinion. 
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dence,  I  will  only  notice  those  portions  of  it  upon  which  errors 
are  assigned  for  admitting  improper  and  excluding  proper  testi- 
mony. 

The  bill  of  "exceptions  states,  that  the  plaintiff  introduced  seve- 
ral witnesses,  whose  testimony  tended  to  prove  the  speaking  of 
the  words  charged  in  the  several  counts  of  the  declaration;  among 
others,  one  Jacob  Bruner,  who  testifies  to  numerous  conversations 
with  the  defendant;  in  one  or  another  of  which,  he  spoke,  in  sub- 
stance, the  words  laid  in  the  several  counts. 

Upon  cross  examination,  the  witness  was  asked  by  the  defend- 
ant below,  whether  he,  the  witness,  had  ever  said  to  the  defend- 
ant, in  any  of  those  conversations,  that  Bennett  stole  the  wheat- 
and  that  if  the  defendant  did  settle  with  Bennett,  that  he  should 
always  believe  that  Bennett  stole  it;  whetlier  he  did  not 
say  to  the  defendant  that  he  knew  that  Bennett  stole  it;  [*  45] 
whether  he  did  not  say  to  the  defendant,  that  when  Ben- 
nett went  after  the  harrow  on  Saturday,  that  he  stole  Young's 
wheat;  whether  he  had  ever  said  to  F.  W.  Watkins,  that  he  knew 
that  Bennett  stole  Young's  wheat;  whether  he  had  not  said  the 
same  to  Andrew  Brown;  whether  he  said  the  same  to  Spencer 
Myers,  when  he  went  to  serve  the  search  warrant;  whether  it  was 
not  a  principle  of  action  with  him  to  go  into  a  court  of  justice, 
and  swear  false  against  a  man  with  whom  he  had  a  difficulty,  to 
get  revenge;  and  whether  he  had  ever  said  this  to  Nancy  Brown. 
To  all  these  questions,  and  the  evidence  sought  by  them  to  be 
elicited,  the  plaintiff  objected,  and  his  objection  was  sustained. 
After  calling  other  witnesses,  whose  testimony  was  given  to 
prove  the  words,  the  plaintiff  rested. 

The  defendant  then  called  one  Watkins,  his  brother-in-law, 
who  testified  that  he  was  acquainted  with  Bruner's  general  char- 
acter for  truth  and  veracity  in  the  neighborhood,  and  gave  testi- 
mony tending  to  prove  that  it  was  bad.  No  further  enquiry  was 
made  of  the  witness. 

On  cross-examination,  the  plaintiff  offered  to  prove  by  Watkins, 
the  speaking  of  the  words  charged  in  the  declaration  by  the 
defendant,  on  other  and  different  occasions  than  those  testified 
to  by  the  other  witnesses.  To  this  the  defendant  objected,  and 
the  objection  was  overruled. 

The  witness  testified  to  the  speaking  of  words  charging  the 
plaintiff  with  stealing  the  defendant's  wheat.  He  further  testified 
that  he  Iiad  never  heard  Bruner's  truth  and  veracity,  under  oath, 
questioned  ;  and  that  he  had  never  heard  but  two  persons  speak 
of  it  ;  one  was  defendant's  father-in-law,  and  the  other  he  did 
not  recollect.  The  plaintiff  examined  four  other  witnesses  as  to 
the  speaking  of  the  words.  The  court  also  permitted  the  defend- 
ant to  ask  Bruner  as  to  what  he  had  said  in  relation  to  the 
testimony  he  should  give  in  this  suit ;  and  also  permitted  the 

47 


46  Young  v.  Bennett.  [Dec.  T. 

Opinion  of  ihe  Court. 

defendant  to  give  evidence,  by  other  witnesses,  as  to  what  he 
had  said,  with  a  view  to  contradict^him. 

The  defendant  offered  to  prove,  by  Watkins,  that  there  was  a 
report  current  in  the  neighborhood  of  the  plaintiff,  at  the  time 
the  defendant  charged  him  with  stealing  corn,  that  the  plaintiff 
had  stole  the  defendant's  corn.  He  also  offered  to  prove  that 
previous  to.  and  at  the  time  of  uttering  the  words  charged,  that 
the  plaintiff's  character  was  bad.  To  all  this  the  plaintiff  objected; 
and  it  was  excluded  by  the  court.  To  all  these  decisions,  and  to 
the  denial  of  the  motion  for  a  new  trial,  the  defendant  excepted, 
and  now  assigns  seven  errors : 

First.  In  excluding  evidence  of  tlie  plaintiff's  general  char- 
acter; 

Second.     In  excluding   evidence  of  a  story  in   the    plaintiff's 
neighborhood,  that  he  stole  the  defendant's  corn  ; 
[*46]    Third.     In  excluding  the  questions  put  b3^  the  defendant 
to  Jacob  Bruner,  and  the  evidence  sought  to  be  elicited ; 

Fourth.  In  permitting  the  plaintiff  to  examine  Watkins  in 
chief,  after  having  rested  his  case ; 

Fifth.  In  permitting  the  plaintiff  to  examine  other  witnesses 
in  chief,  after  he  had  rested  his  case,  and  after  the  defendant  had 
introduced  testimony ; 

Sixth.  In  excluding  proper  testimony  on  behalf  of  the  defend- 
ant, and  admitting  improper  testimony  on  behalf  of  the  plaintiff; 
and. 

Seventh.     In  refusing  a  new  trial. 

As  the  record  does  not  contain  all  the  evidence,  it  seems  the 
new  trial  was  not  asked  on  account  of  the  insufficiency  of  the 
evidence;  and  the  propriety  of  granting  it  must  depend  upon  the 
solution  of  all,  or  some  one,  of  the  other  errors  assigned. 

In  the  second  assignment  of  error,  the  plaintiff  in  error  con- 
tends that  a  particular  report  in  the  neighborhood  that  the 
defendant  in  error  was  guilty  of  stealing  the  plaintiff  in  error's 
corn,  is  admissible  evidence  in  mitigation  of  damages,  under  the 
general  issue  ;  there  being  no  plea  of  justification  to  the  two  last 
counts. 

It  is  the  opinion  of  the  majority  of  the  court  that  it  is  not 
admissible.  It  has  been  so  held  in  several  of  the  states.  1  Pick. 
1 ;  3  Pick.  376;  3  Mass.  546 ;  6  Mass.  514  ;  1  Root  346 ;  4  Conn. 
408. 

In  Virginia,  circumstances  not  amounting  to  a  full  justification 
are  not  admissible,  in  mitigation,  under  the  general  issue.  6 
Munf.  465;  and  in  5  Munf.  16,  the  point  was  discussed  but  not 
decided. 

One  reason  for  excluding  this  evidence  is,  the  great  injustice 
in  permitting  a  defendant  to  create  such  a  report  to  the  prejudice 
of  the  plaintiff,  and  then  avail  himself  of  it  in  mitigation  of  dam- 
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ages.  And  so  far  as  defendants  might  avail  themselves  of  their 
own  wrongful  act,  this 'reasoning  is  unanswerable.  But  in  cases 
where  the  defendant  is  not  the  author  of  the  report,  the  evidence 
would  be  on  a  similar  footing  with  general  repute,  so  far  as  the 
defendant  is  concerned. 

1  am  of  opinion  that  such  evidence  is  admissible ;  and  Justice 
Treat  concurs  with  me. 

We  found  that  opinion  upon  the  following  authorities : 

2  Stark.  Ev.  469,  and  note  1 :  Earl  of  Leicester  v.  Walton,  2 

Carapb.  251  ;  Cor.  Mansfield,  Ch.  J. v.  Moor,  1  M.  and  S. 

284  ;  King  v.  Perrot,  cited  in  3  Eng.  Com.  L.  115  ;  Williams  v. 
Callendar,  Holt  C.  307,  cited  in  3  Eng.  Com.  L.  115;  Mills  etux. 
V.  Spencer  et  ux.^  Holt  C.  533,  cited  in  3  Eng.  Com.  L.  177 ;  New- 
sam  V.  Carr,  2  Stark.  Q'd ;  3  Eng.  Com.  ]..  249;  1  Penn.  169; 
Cook  V.  Barkley,  one  judge  dissenting;  Calloway  v.  Middleton 
etux.,  2  Marsh.  372:  1  Birney  92;  Buford  v.  McLuuy,  1  Nott 
and  McCord  268 ;  Bailey  v.  Hyde,  3  Conn.  463. 

The  third  error  assigned  questions  the  refusal  of  the 
court  to  permit  certain  questions  to  be  asked  the  witness  [*  47] 
Bruner. 

The  doctrine  contended  for  on  this  point  does  not  apply  to  such 
a  case. 

The  general  rule  is,  that  where  confessions  or  admissions  are 
introduced  by  one  party,  the  opposite  party  is  entitled  to  the 
whole  conversation. 

The  witness,  in  testifj-ing  to  the  defendant's  conversations,  in- 
advertently or  incidentally  introduced  some  of  his  own  remarks. 
The  plaintiff  now  insists  that  he  is  entitled  to  all  the  remarks  and 
conversation  of  the  witness.  Such  is  not  the  rule  or  the  right  of 
the  party.  Where  the  defendant's  answer  to  a  question  put  by 
the  witness,  or  another  person,  is  sought  to  be  introduced,  and 
such  answer  could  not  be  understood,  or  would  be  unintelligible, 
without  stating  the  question  also,  to  which  it  was  made,  in  such 
case  the  question  would  be  admissible,  and  in  like  cases.  The 
questions  put  to  the  witness  do  not  fall  under  this  rule. 

The  fourth  and  fifth  errors  are  alike,  involving  the  same  prin- 
ciple. Whether  the  plaintiff,  after  having  rested  his  case,  and 
after  the  introduction  of  testimony  by  the  defendant,  can  cross- 
examine  defendant's  witnesses  in  chief,  or  call  other  witnesses  in 
chief,  rests  in  the  sound  discretion  of  the  court. 

The  first  and  sixth  errors  involve  the  same  principle,  the  ex- 
clusion of  evidence  of  the  plaintiff's  general  character. 

It  is  the  opinion  of  the  court,  that  the  evidence  was  admissible. 
It  was  objected  to,  because  there  was  a  special  plea  of  justifica- 
tion. Mr.  Starkie  lays  down  the  rule,  that,  "  general  evidence  of 
bad  character  seems  to  be  admissible,  although  the  defendant  has 
justified  that  the  imputation  is  true;  for  if  the  justification 
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should  fail,  the  question  as  to  the  quantum  of  damages  would 
still  remain."     2  Stark.  Ev.  470. 

The  decisions  that  evidence  of  general  bad  character  is  admis- 
sible, under  the  general  issue,  in  mitigation  of  damages,  are  al- 
most uniform.  2  Stark.  Ev.  21G,  470,  and  numerous  authorities 
there  cited,  both  English  and  American.  Contra.  Foot  v.  Tracy, 
1  Johns.  45,  but  since  overruled ;  2  Cowan  811.  This  is  the  rule 
in  Connecticut,  North  and  South  Carolina,  Massachusetts  and 
Kentucky.  In  Vermont  it  seems  to  be  otherwise.  Smith  v. 
Shumway,  2  Tyler  74. 

The  only  diversity  of  opinion  seems  to  be  as  to  its  admissibility 
in  cases  in  which  a  plea  of  justification  has  been  put  in  with  the 
general  issue. 

In  Snowden  v.  Smith  (Devon  Sum.  Ass.  1811),  Chambre,  Jus- 
tice, rejected  such  evidence,  because  the  special  plea  was  in. 
Cited  in  2  Stark.  Ev.  216-9.  In  a  subsequent  case  of  Tirkham  v. 
Oxley,  cited  in  Phil,  on   Ev.  189,  Heath,  Justice,  allowed  such 

evidence,  where  a  plea  of  justieation  had  been  pleaded. 
[*  48]  This  decision  meets  the  approbation  of  Mr.  Starkie,  and 
I  think  is  founded  in  better  reason  and  justice.  If  the 
issue  on  the  justification,  and  the  quantum  of  damages  were  to  be 
tried  separately,  such  evidence  would  clearly  be  admissible  in  as- 
certaining the  damages,  after  the  plea  of  the  justification  had  failed. 
Laying  them  together  ought  not  to  deprive  the  defendant  of  it. 
The  court  could  instruct  the  jury  how  to  apply  it. 

In  the  case  of  Mawby  v.  Barber  (Lincoln  Sum.  Ass.  1826), 
Lord  Tenterden,  Ch.  J.,  admitted  such  evidence  as  the  safer 
course,  although  a  plea  of  justification  was  in.  And  it  would 
extend  to  the  several  actions  involving  character;  as  slander, 
libel,  malicious  prosecution,  adultery,  seduction,  or  breach  of 
marriage  promise.     2  Cowen  813. 

Many  of  the  American  decisions,  however,  are  against  its  ad- 
mission. 

It  is  the  opinion  of  the  court  that  the  judgment  be  reversed  at 
the  cost  of  tiie  defendant  in  error,  and  the  cause  be  remanded  with 
direction  to  award  a  venire  de  novo. 

Judgment  reversed. 


Anonymous. 

The  court  decided  that  the  cost  of  the  transcript  of  the  record 
from  the  court  below  should  be  taxed  in  the  fee  bill  from  this 
court. 
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John  Phelps  v.  Jonathan  W.  Jenkins. 

Error  to  Ogle. 

1.  Instruction — nonsuit.  A  court  will  never -instruct  a  jury  to  find  as  in  case  of 
a  non-suit,  where  there  is  evidence  tending  to  prove  the  issue,  although  it  may  be 
weak,  and  even  insufficient,  in  the  opinion  of  the  court ;  it  will  be  left  to  the  jury,  (a) 
But  where  one  cause  of  action  or  defence  depends  upon  the  existence  of  several  dis- 
tinct facts  each  one  of  which  is  an  essential  link  in  the  chain,  an  omission  to  aver,  or 
a  failure  to  prove,  any  one,  would  completely  defeat  the  whole  cause  of  action,  or  de- 
fence. 

2.  Practice — onus  shifted  by  replication.  In  an  action  upon  a  promissory  note, 
the  defendant  pleaded  that  the  consideration  of  the  note  was  the  title  to  a  certain 
town  lot,  which  had  failed,  and  the  plaintiff  replied  that  the  consideration  was  the  sale 
and  conveyance  of  certain  improvements  made,  owned  by.  and  in  the  peaceable  posses- 
sion of  the  plaintiff,  which  the  defendant  traversed  :  Held,  that  the  plaintiff,  by  his  re- 
plication, had  assumed  the  burden  of  proving  what  was  the  real  consideration  of  the 
note:  and  that  if  he  had  simply  denied  the  plea,  the  onus probandi  would  have  been 
thrown  upon  the  defendant. 

This  cause  was  heard  in  the  court  below  at  the  June 
term,  1340,  before  the   Hon.  Thomas  Ford  and  a  jury.  [*  49] 
Verdict  and  judgment  were  rendered  for  the  defendant, 
and  the  cause  brought  to  this  court  by  writ  of  error. 

J.  Shields  and  J.  C.  Conkling,  for  the  plaintiff  in  error,  cited 
R.  L.  420  ;  1  Scam.  170,  406,  583 ;  Laws  of  1831,  1837,  1838  and 
1839,  in  relation  to  improvements  upon  public  lands  ;  2  Scam. 
31 ;  2  Chit.  Eq.  Dig.  1330;  12  Johns.  299. 

O.  Peters,  for  the  defendant  in  error,  cited  1  Chit.  Plead. 
681-6 ;  Graham  v.  Dixon,  3  Scam.  115 ;  Gould's  Plead.  453  ; 
Webb  V.  Sturtevant,  1  Scam.  181. 

Scates,  Justice,  delivered  the  opinion  of  the  court :  (1)  Peti- 
tion and  Summons  on  a  promissory  note  dated  17th  Sept., 
183G.  The  defendant  pleaded  first,  a  want  of  consideration,  and 
secondly,  a  failure  of  consideration  in  this  ;  that  the  note  was 
given  for  a  certain  lot  of  ground,  to  which  the  plaintiff  had  no 
title,  but  which  still  remained  in  the  general  government.  Issue 
on  the  first  plea  ;  and  replication  to  the  second,  that  the  plaintiff 
was  in  peaceable  possession  of  said  lot,  had  made  thereon  certain 
important  and  valuable  improvements  of  which  lie  was  the  owner, 
and  which  he  sold  to  the  defendant,  and  for  which  the  note  was 
given. 

To  this  replication  the  defendant  rejoined,  that  the  plaintiff 
was  not  in  peaceable  possession  ;  had  not  made  important  and 
valuable  improvements  thereon,  of  which  he  was  the  owner ;  and 

(i)  Semple,  Justice,  did  not  hear  the  argument  in  this  cause,  and  gave  no  opinion. 
Wilson,  Chief  Justice,  and  LocKWOOD,  Justice,  also  gave  no  opinion. 

Cases  Citing  Text.  Hutt   v.   Bruckman,   ^5    111.  441,    443 ; 

(a)  Rule  stated  in  head  note  enforced.       Holmes  v.  C.  &  A.  R.  Co.,  94  III.  439. 
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that  the  sale  and  conveyance  tliereof  to  the  defendant  was  not 
the  consideration  of  said  note.  Upon  these  issues  the  parties 
went  to  trial. 

Upon  trial  the  plaintiff  read  in  evidence  the  following  note: 
*'  Oregon  City,  September  17th,  1836.  For  value  received,  1 
promise  to  pay  John  Phelps,  or  his  order,  one  hundred  dollars,  in 
six  months  from  date,  with  interest.  Jonathan  W.  Jenkins." 
He  also  called  a  witness,  who  testified  that  in  the  fall  of  1835, 
witness  and  plaintiff's  brother  built  for  the  plaintiff  a  house,  on 
the  southeast  part  of  the  plat  of  Oregon  city,  about  forty  rods 
from  the  lot  mentioned  in  the  defendant's  pleas  ;  that  he  saw  a 
furrow  which  had  been  ploughed  on  two  sides  of  the  present  town 
plat,  which  was  called  Phelps'  ploughing  ;  and  the  claim  was 
called  Phelps'  claim ;  that  in  the  fall  of  1835,  Phelps  had  a  me- 
ridian line  run  in  said  town,  and  the  surveyor  commenced  in 
square  work  of  the  plat  of  said  town,  and  at  the  same  time  stakes 
were  driven  at  the  corner  of  the  blocks  on  said  meridian  line,  so 
that  any  lot  could  have  been  ascertained  by  placing  a  compass  at 
one  of  the  stakes,  and  following  the  lines  of  the  lot;  that  in  July, 
1836,  Major  Hitt,  in  the  employment  of  said  Phelps,  finished 
the  fractional  part  of  the  surve}-  and  plat  of  said  town,  in- 
[*  50]  eluding  the  premises  mentioned  in  the  pleas  ;  tiiat  he  as- 
sisted in  said  surveys  ;  that  he  identified  the  plat,  which 
was  exhibited  to  him  in  open  court,  as  a  true  plat  of  said  town,  as 
surveyed  and  laid  out  as  aforesaid  ;  that  the  streets  were  laid 
out,  and  stakes  driven  at  the  corners  of  said  lots  ;  that  lot  one 
(1),  in  block  eighty-six  (86),  for  which  the  defendant  in  his  said 
pleas  alleges  tiiat  the  note  was  given,  was  pointed  out,  and 
identified  by  witness  on  the  plat  of  said  town.  Witness  thinks 
the  number  of  lots  in  said  town  was  between  fourteen  and 
fifteen  hundred  ;  that  the  expense  of  surveying  and  platting  said 
town  was  about  twelve  and  a  half  cents  a  lot ;  that  lot  one  (1) 
was  on  a  street  laid  off  as  such  in  said  town  ;  that  said  Jenkins 
came  to  said  town  in  the  spring  of  1836,  and  stopped  a  short 
time  at  the  plaintiff's  house  ;  that  the  defendant  built  a  house  on 
said  lot,  before  the  said  last  mentioned  survey  was  made,  and  had 
ever  since  lived  upon  said  premises ;  and  that  Jenkins  made  all 
the  improvements  that  are  on  said  lot,  except  the  surveying  and 
platting.  The  witness  does  not  know,  that  plaintiff  ever  had 
possession  of  said  lot,  except  the  surveying  and  platting  aforesaid. 
He  would  consider  the  lot  more  valuable  by  the  surveying,  plat- 
ting, and  laying  off  the  streets  as  aforesaid. 

To  all  this  evidence,  except  what  related  to  improvements 
made  by  defendant  himself,  defendant  objected,  and  it  was  re- 
ceived subject  to  this  objection. 

This  was  all  the  evidence,  when  the  plaintiff  rested  his  case. 

Upon  motion  of  the  defendant,  the  court  instructed  the  jury  to 
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find  as  in  case  of  a  non-suit ;  which  was  excepted  to,  and  is  now 
assigned  for  error. 

It  is  said  there  is  a  departure  in  pleading.  We  deem  it  unne- 
cessary to  notice  this  objection,  as  there  are  other  questions  that 
will  dispose  of  the  error  assigned. 

The  defendant  tendered  an  issue,  that  the  title  to  a  certain  lot 
of  land  was  the  consideration  of  this  note,  which  had  failed  by 
reason  that  the  plaintiff  had  no  right  or  title  to  convey  it.  In- 
stead of  accepting  this  issue,  and  throwing  the  onus  upon  the  de- 
fendant, whose  proof  he  might  have  rebutted  by  showing  the 
consideration  to  have  been  different,  the  plaintiff  affirmatively 
avers  that  the  consideration  was  the  sale  and  conveyance  of  cer- 
tain improvements  made,  owned,  and  in  peaceable  possession  of 
the  plaintiff.  This  the  defendant  denies.  By  this  pleading,  the 
plaintiff  voluntarily  assumes  the  burthen  of  proving  what  the  real 
consideration  of  the  note  was,  which  he  might  have  thrown  upon 
the  defendant,  by  simply  denying  his  plea. 

Two  facts  are,  therefore,  necessary  to  sustain  his  issue  :  first, 
that  he  owned  such  improvements  ;  and,  secondly,  that  the  sale 
of  them  to  the  defendant  was  the  consideration  of  the 
note.  He  introduced  evidence  tending  to  prove  the  [*  51] 
fii'st,  that  there  were  such  improvements,  and  that  he  was 
the  owner;  but  he  offered  no  evidence  to  prove,  or  tending  to 
prove,  that  the  note  was  executed  in  consideration  of  the  sale 
and  conveyance  of  them  to  the  defendant. 

Courts  will  never  instruct  a  jury  to  find  as  in  case  of  a  non-suit, 
where  there  is  evidence  tending  to  prove  the  issue,  although  it 
may  be  weak,  and  even  insufficient,  in  the  opinion  of  the  court, 
to  sustain  it;  it  will  be  left  to  the  jury.  But  where  one  cause  of 
action  or  defence  depends  upon  the  existence  of  several  distinct 
facts,  each  one  of  which  is  an  essential  link  in  the  chain,  an  omis- 
sion to  aver,  or  a  failure  to  prove,  any  one,  would  completely  de- 
feat the  whole  cause  of  action,  or  defence.  A  failure  to  introduce 
testimony  conducing  to  prove  any  one  would  be  a  total  failure. 
It  is  perfectly  immaterial,  whether  the  defendant  made,  owned, 
and  was  in  peaceable  possession  of  these  improvements,  if  the  sal3 
of  them  to  the  defendant  did  not  form  the  consideration  of  this 
promise.  If  something  else  formed  the  consideration  of  the  pro- 
mise, it  is  immaterial  whether  he  made,  owned,  and  possessed 
said  improvements,  or  not.  So,  there  being  no  proof  as  to  the 
consideration  being  the  sale,  the  instruction  was  proper  as  to  that 
issue. 

The  counsel  stated  that  the  issue,  on  the  plea  of  want  of  con- 
sideration, is  not  properly  in  the  record.  As  no  question  is  raised 
by  the  counsel  on  that  issue,  we  give  no  opinion,  as  to  the  in- 
struction, as  applicable  to  it. 

The  judgment  is  affirmed  with  costs.  Judgment  affirmed. 
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Edward  Fitch,  survivor,  etc.  v.  Daniel  S.  Haight. 

Appeal  from  IVinnebago. 

I.  Plea — of  accounting,  bad.  To  an  action  upon  the  case  against  joiners  and 
house  carpenters,  for  unskillful  work  and  waste  of  lumber,  the  defendants  pleaded 
that  after  the  committing  of  the  grievances,  the  plaintiff,  being  apprised  of  the  same, 
and  the  defendants  accounted,  reckoned,  and  settled  concerning  all  the  supposed 
grievances,  and  of  and  concerning  the  sum  agreed  to  be  paid  to  the  defendants  for  the 
work,  and  upon  that  accounting,  the  plaintiff,  in  consideration  that  the  defendants  re- 
ceived and  accepted  of  the  plaintiff  in  full  payment  for  the  work,  the  promissory  notes  of 
the  plaintiff  for  $103.50  and  $go,  the  plaintiff  agreed  to  pay  said  two  sums  of  money  in 
full  satisfaction  of  the  grievances,  and  then  and  there  accepted  the  work:  Held,  that 
this  plea  was  bad,  because  it  showed  no  satisfaction,  and  was  contradictory, 

2.  Sa.me — same;  suffcient.  In  the  same  case  the  defendants  also  pleaded  alike  ac- 
counting, and  that  the  plaintiff,  in  consideration  that  the  defendants  did  then  and 
there  remit  a  reasonable  sum  from  their  account  for  said  woi  k,  on  account  of  Said  griev- 
ances, executed  his  promissory  note  to  the  defendants,  for  $103.50,  as  and  for  the  bal- 
ance found  to  be  due  the  said  defendants  on  such  accounting:  Held,  on  demurrer, 
that  this  plea  was  substantially  good. 

[*  52]  This  cause  was  heard  in  the  court  below,  at  the  April 
term,  1842,  before  the  Hon.  Thomas  C.  Browne  and  a  jury. 
Verdict  and  judgment  were  rendered  for  the  plaintiff,  and  the 
defendants  appealed  to  this  court. 

B.  S.  Edwards  and  J.  Butterfield,  Jr.,  for  the  appellant. 

J.  Young  Scammon,  for  the  appellee,  cited  1  Comyn's  Dig. 
101,  199,  202;  3  East  230;  5  East  251;  2  Johns.  842;  Steph. 
Plead.  29G,  384,  381;  19  Wend.  408. 

ScATES,  Justice,  delivered  the  opinion  of  the  court:  (1)  Gme 
for  unskillful  work  as  house  joiners  and  carpenters,  and  waste  of 
lumber.     General  issue  and  two  special  pleas. 

The  first  special  plea  states,  in  substance,  that  after  the  finish- 
ing the  said  work,  and  after  the  waste  of  lumber,  and  the  commit- 
ting of  the  said  several  grievances,  and  the  plaintiff  well  knowing 
and  being  fully  apprised  of  the  injury  and  grievances,  the  said 
plaintiff  and  defendants  accounted,  reckoned,  and  settled  concern- 
ing all  the  supposed  grievances;  and  of  and  concerning  the  sum 
before  that  time  agreed  to  be  paid  to  the  defendants,  for  doing  the 
work,  and  upon  that  accounting,  reckoning,  and  settling,  the  said 
plaintiff,  in  consideration  that  the  defendants  did  receive  and  ac- 
cept of  the  plaintiff,  in  full  payment  and  satisfaction  of  said  work, 
the  j)romissory  note  of  tlie  ])laintiff  for  $103.50,  and  another 
promissory  note  of  the  plaintiff,  for  about  $90,  the  plaintiff  then 
and  there  agreed  to  pay  tho.se  two  sums  of  money,  in  full  satis- 
faction, settlement,  and  discharge  of  the  said  grievances,  and  did 
then  and  there  accept  the  said  carpenter  and  joiner's  work. 

The  second  special  plea  avers,  in  substance,  that  since  the  com- 
mitting the  supposed  grievances,  the  defendants  and  plaintiff  ac- 

(i)    Semple,  Justice,  did  not  sit  in  this  cause. 
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counted  and  reckoned  together,  and  settled  of  and  concerning  the 
said  grievances,  and  of  and  concerning  the  carpenter  and  joiner's 
work,  so  done  and  finished  by  the  said  defendants,  for  the  said 
plaintiff;  and  upon  that  accounting,  reckoning,  and  settling,  the 
said  plaintiff,  in  consideration  that  the  defendants  did  then  and 
there  remit  a  reasonable  sum  from  their  account  for  the  said  work, 
on  account  of  the  said  grievances,  did  then  and  there  execute  his 
promissory  note  to  the  defendants  for  $103.50,  as  and  for  the 
balance  found  to  be  due  the  defendants  on  such  accounting,  reck- 
oning, and  settling.  To  these  two  pleas  there  was  a  general  de- 
murrer, which  was  sustained  by  the  court.  This  decision  is  as- 
signed as  error. 

The  parties  went  to  trial  upon  the  general  issue.  A  bill  of  ex- 
ceptions was  taken,  presenting  other  questions,  and  upon  j-^  ro-i 
which  errors  are  assigned;  but  we  deem  it  unnecessary  to  ^  ^J 
notice  them,  as  we  think  the  first  sufficient  to  remand  the  cause. 

We  think  the  first  plea  clearl}'"  bad ;  because  it  sliows  no  satis- 
faction. It  is  contradictory,  in  stating  that  the  plaintiff  agreed  to 
pay  the  defendants  so  much  in  satisfaction  of  damages  sustained 
by  himself. 

The  second  special  plea  we  think  substantially  good.  It  shows 
that  they  accounted  and  settled  for  those  very  grievances ;  and 
that  the  defendants,  in  full  satisfaction  of  these  injuries,  abated 
and  remitted  so  much  from  the  sum  due  them  for  the  work;  and 
that  thereupon  the  plaintiff  executed  his  note  for  the  ba,lance 
found  due  tlie  defendants.  It  is  not  technically  drawn,  but  is 
sufficient  upon  general  demurrer. 

The  demurrer  being  general  to  both  pleas,  and  the  second  plea 
substantially  good,  it  should  have  been  overruled. 

As  the  cause  must  be  remanded  for  trial  upon  the  issue  ten- 
dered by  the  special  plea,  we  deem  it  unnecessary  to  notice  the 
several  questions  raised  upon  the  evidence,  and  upon  the  instruc- 
tions on  the  former  trial. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 

William  F.  Bradshaw  v.  Moloi^  S.  Hoblett. 

Error  to  Lee. 

I.  Practice — demurrer  pending,  no  final  judgment.  Where  a  demurrer  remains 
undecided  to  a  part  of  the  counts  of  a  declaration,  it  is  erroneous  to  try  the  cause  and 
render  final  judgment  against  the  defendant  upon  the  other  counts,  {a) 

Cases  Citing  Texts.  it  is  erroneous  to  proceed  to  trial  on  other 

{a)  To  try  issue  of  fact,  while  issue  of  pleas    and    issues.     Richeson    v     Ryan, 

law  remains  undetermined,  is  erroneous.  15  111.  13;  Sammis  v.  Clark,  17  111.  39S, 

Moore  v.  Little  11  111.  549,  550.  399. 
While  any  plea  remains  undisposed  of, 
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This  cause  was  heard  in  the  court  below,  at  the  September 
terra,  1841,  before  the  Hon.  Thomas  C.  Browne. 

O.  Peters,  for  the  phiintiff  in  error,  cited  Nye  v.  Wright,  2 
Scam.  222;  Weatherford  v.  Wilson,  2  Scam.  256. 

J.  H.  Ralston,  for  the  defendant  in  error. 

Scates,  Justice,  delivered  the  opinion  of  the  court ;  Assumpsit. 
Tlie  two  first  counts  are  on  promissory  notes  made  by  the  plain- 
tiff to  one  Morehouse,  and  by  him  assigned  to  the  defendant. 
The  third  and  fourth  counts  are  upon  a  guaranty  made  by  the 
same  to  the  same,  and  assigned  in  like  manner. 

There  was  a  demurrer,  alleging  and  pointing  out  defects  in  each 
count,  which  the  court  overruled  as  to  the  two  first  counts. 
[*  54]  The  judgment  upon  the  demurrer,  is  in  these  words: 
"It  is  ordered  by  the  court,  that  the  said  demurrer  be 
overruled  as  to  the  first  and  second  counts,  in  the  said  declaration, 
and  that  the  said  defendant  be  ruled  to  plead  to  the  said  counts 
instanter.''^ 

The  defendant  filed  three  pleas  to  those  two  counts,  upon 
which  issues  were  joined.  The  issues  were  submittted  to  the 
court,  and  found  for  the  plaintiff,  and  judgment  rendered  for 
$393.47  damages,  and  cost  of  suit. 

The  plaintiff  assigns  for  error,  that  the  court  proceeded  to  try 
the  cause,  and  render  judgment  for  the  defendant,  without  decid- 
ing the  demurrer  to  the  third  and  fourth  counts. 

The  cases  of  Nye  v.  Wright,  2  Scam.  222,  and  Weatherford  v. 
Wilson,  2  Scam.  256,  are  in  point.  This  court  held  it  to  be  erro- 
neous to  render  final  judgment,  pending  a  demurrer,  and  without 
disposing  of  it. 

The  judgment  is  therefore  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


William  F.  Bradshaw  v.  Peter  McKinney. 

Error  to  Lee. 

I.  Practice  —  aemurret  pendlns:.  Tt  is  error  to  render  judgment  by  default,  and 
direct  the  clerk  to  assess  the  plaintiff's  damages,  while  a  demurrer  to  one  count  of  the 
declaration,  or  one  of  the  several  pleas  remains  undisposed  of. 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1841,  before  the  Hon.  Thomas  C.  Browne.  Judgment 
was  rendered  for  tlie  plaintiff  for  $139.30  damages  and  costs  of 
suit. 

O.  Peters,  for  the  plaintiff  in  error.  L.  B.  Knowlton,  for 
the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court :    Assumjjsit 
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on  a  note  and  guaranty.  The  declaration  contains  two  counts. 
The  defendant  filed  four  pleas  to  the  first  count,  and  a  demurrer 
to  the  second  count.  There  was  a  demurrer  to  the  third  and 
fourth  pleas,  which  was  sustained.  The  record  shovrs  that  the 
court,  without  deciding  the  demurrer  to  the  second  count,  or 
noticing  the  first  and  second  pleas,  directed  the  clerk  to  assess 
the  plaintiff's  damages,  and  rendered  judgment  on  the  assess- 
ment.    The  decision  is  now  assigned  for  error. 

It  was  clearly  erroneous  to  render  judgment  without  [*  55] 
first  deciding  the  demurrer.  McKinney  v.  May,  1  Scam. 
534  ;  Nye  v.  Wright,  2  Scam.  222.  It  was  also  erroneous  to  ren- 
der judgment  without  first  trying  the  issues  tendered  by  the  de- 
fendant, on  his  first  and  second  pleas.  Manlove  v.  Bruner,  1 
Scam.  390  ;  Lyon  v.  Barney,  1  Scam.  387. 

For  these  errors  the  judgment  of  the  circuit  court  is  reversed 
with  costs,  and  the  cause  remanded  for  further  proceeding. 

Judgment  reversed. 


Morgan  L.  Paine  et  al.  v.  Samuel  Frazier  et  al. 

Error  to  Vermilion. 

I.  Practice  — Answer  not  replied  to,  true.  Where  an  answer  in  chancery  denies  the 
equity  of  the  bill,  and  no  replication  is  filed,  the  answer  is  to  betaken  as  true,  and  re- 
quires no  proof,  (a) 

This  was  a  suit  in  chancery  in  the  Vermilion  circuit  court. 
The  proceedings  in  this  cause  previous  to  the  May  term,  1842, 
were  had  before  the  Hon.  Justin  Harlan.  Those  at  the  said  May 
term  were  before  the  Hon.  William  Wilson. 

The  order  entered  at  this  term  states,  that  the  "  cause  came  on 
for  hearing,  and  it  appearing  to  the  court,  that  the  said  defend- 
ants still  fail  to  plead,  answer  or  demur,  and  upon  hearing  the  bill 
and  exhibits,  and  arguments,  of  counsel,  it  is  ordered  and  decreed 
that  the  said  complainants  recover  of  the  said  defendant  M.  K. 
Alexander,  the  sum  of  one  hundred  and  fifty  dollars,  and  that  the 
said  defendant  M.  K.  Alexander  pay  to  the  said  complainants 
the  said  sum  of  one  hundred  and  fifty  dollars,  being  the  amount 
due  the  said  M.  L.  Payne,  as  alleged  in  said  bill,  within  thirty 
days,  and  in  default  thereof,  that  execution  issue  therefor,  as  upon 
judgments  at  law. 

Alexander  brought  the  cause  to  this  court  by  writ  of  error.  It 
was  submitted  without  argument. 

Cases  Citing  Text.  (18S5)  p.  189]  provides  that  in  absence  of 

(a)  R,  S.  1874  Chancery  ch.  22,  §  29.  replication,  cause  shall  stand  for  hearing 
[S.  and  C's.  Stats,  p.  406  ;  Colhran's  Stats.       on  bill  and  answer. 
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O.  B.  FiCKLiN,  for  the  plaintiffs  in  error.  A.  Lincoln,  for  the 
defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  The  Fra- 
ziers  filed  their  bill  in  chancery  in  the  Vermilion  circuit  court, 
against  Payne  and  Alexander,  alleging  that  they  had  purchased 
certain  tracts  of  land  of  Payne,  over  which  the  Northern  Cross 
railroad  was  located,  and  for  the  damages  occasioned  by  such  lo- 
cation, Payne  had  obtained  a  judgment  against  the  State 
[*  56]  of  Illinois  for  $150,  which  by  the  terms  of  sale,  was  to  be 
paid  to  them  ;  that  Payne,  contrary  to  the  terms  of  sale, 
was  about  to  obtain  payment  of  the  judgment  from  Alexander, 
who  was  a  commissioner  of  the  board  of  public  works.  The  bill 
prayed  for  an  injunction  restraining  the  payment  of  the  judgment 
to  Payne,  and  also  that  Alexander  might  be  required  to  pay  it  to 
the  complainants.  An  injunction  was  obtained,  and  service  made 
on  Pavne  on  the  8th  of  June,  1839,  and  on  Alexander  on  the  1st 
of  July,  1839. 

On  the  first  of  June,  1840,  Alexander  filed  his  answer,  admit- 
ting the  recovery  of  the  judgment  as  stated  in  the  bill,  denying  all 
knowledge  of  tlie  sale  by  Payne  to  the  complainants,  and  averring 
tliat  on  the  2Tth  of  June,  1839,  before  he  had  any  knowledge  of 
the  pendency  of  the  suit,  he  paid  to  Payne iB50  in  full  satisfaction 
of  the  judgment,  and  received  from  him  a  relinquishment  to  the 
State  of  the  right  of  way  over  the  land,  whicli  he  filed  with  his 
answer.  Payne  made  no  answer.  The  complainants  failed  to 
file  a  replication  to  the  answer  of  Alexander. 

At  the  September  term,  1840,  the  court,  without  noticing  the 
answer  of  Alexander,  decreed  that  the  injunction  be  made  perpet- 
ual, and  that  the  complainants  recover  their  costs. 

At  the  May  term,  1842,  the  court  further  decreed  that  Alexan- 
der pay  to  the  complainants  the  amount  of  the  judgment  within 
thirty  days,  or  in  default  thereof,  that  an  execution  issue  against 
him  therefor.  To  reverse  this  decree,  this  writ  of  error  is  prose- 
cuted. 

The  decree  was  clearly  erroneous.  The  answer  of  Alexander, 
if  true,  furnished  a  complete  defence  to  the  suit.  No  replication 
Avas  filed,  putting  its  allegations  in  issue,  and  in  such  case,  the 
answer  is  to  be  taken  as  true,  and  requires  no  proof  to  support  it. 
R.  L.  123,  §14  ;  Gale's  Stat.  142. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  permit  the  complainants  to 
file  their  replication  to  the  answer,  and  proceed  with  the  cause. 

Decree  reversed. 
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John  W.  Dawson  et  al.  v.  The  President,  Directors,  and 
Company  of  the  Bank  of  Illinois. 

Appeal  from  McLean. 

I.  Promissory  Note. — Defective  plea  in  bar.  A  plea  to  an  action  upon  a  promis- 
sory note,  by  the  payees  against  the  makers,  that  at  the  time  of  the  execution  of  the 
note,  the  payees  agreed  to  receive  ten  per  cent,  of  the  amount  of  the  note,  when  it 
should  become  due,  and  accept  a  new  note  payable  seven  months  from  the  falling  due 
of  said  note,  for  the  residue,  is  no  bar  to  the  action. 

This  cause  was  tried  in  the  McLean  circuit  court,  at 
the    September  term,  1842,  before  the  Hon.  Samuel  H.  [*  57] 
Treat.      Judgment  was  rendered    for  the  plaintiffs  for 
$979.87  damages,  and  costs  of  suit.     The  defendants  appealed  to 
this  court,  where  the  cause  was  submitted  without  argument. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellants.  J.  J. 
Hardin,  for  the  appellees. 

DociGLASS,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  in  the  McLean  circuit  court,  by  the 
Bank  of  Illinois  against  the  defendants,  on  a  promissory  note 
made  by  the  appellants  to  the  appellees.  The  defendants  pleaded, 
'"  that  at  the  time  of  the  execution  of  their  certain  note  in  writing- 
in  the  plaintiffs'  declaration  specified,  they,  the  said  plaintiffs, 
did  then  and  there  agree  with  the  said  defendants,  to  receive  ten 
per  cent,  of  the  amount  of  the  said  promissory  note  in  the  plain- 
tiffs' declaration  specified,  when  the  said  note  should  become  due 
and  payable,  according  to  the  tenor  and  effect  of  the  said  note, 
and  (to  take  from  the  defendants  a  note  for  the  remainder  due 
to  the  said  plaintiffs,  after  deducting  the  ten  per  cent,  aforesaid, 
which  said  note  was  to  be  due  and  payable  to  the  plaintiffs  in 
seven  months  from  the  time  of  the  becoming  due  of  the  said  note 
in  plaintiff's  declaration  specified." 

To  this  plea  there  was  a  demurrer,  which  was  sustained  b}'  the 
court,  and  the  defendants  saying  nothing  further,  judgment  was 
rendered  for  the  plaintiffs  for  the  amount  of  the  note  and  interest. 

The  assignment  of  error  questions  the  correctness  of  the  de- 
cision of  the  court  sustaining  the  demurrer  to  the  said  plea,  and 
rendering  judgment  for  the  plaintiffs. 

The  plea  is  palpably  defective.  It  sets  up  a  special  agreement 
at  the  time  of  the  execution  of  the  note,  of  the  benefits  of  which 
the  defendants  attempt  to  avail  themselves,  without  any  pretence 
of  performance  on  their  part. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Solon  Cummings  et  al.  v.  David  B.  McKinney. 

Appeal  fiom  Lee. 

1.  Evidence — notice  io  produce.  A  party  is  not  bound  to  pay  any  attention  to  a 
verbal  notice  to  produce  a  paper  on  the  trial  of  a  cause,  where  the  notice  is  required  to 
be  served  before  trial.     Tiie  notice  should  be  in  writing.     Whether  a  written  notice 

is  served  in  time  is  a  matter  of  sound  discretion  with  the  court.  Where  it 
[*  5S]  appears  to  the  court  that  the  party  has,  in  court,  the  desired   paper,  notice 

given  on  the  trial  would  be  sufficient ;  but  when  this  does  not  appear,  ihe 
notice  should  be  served  a  reasonable  time  before  the  trial,  unless  the  paper  be  one 
which  the  party  possessing  it  must  have  known  would  be  indispensable  to  his  adver- 
sary, in  which  case  it  is  unnecessary  to  give  any  notice.  But  in  an  action  against  a  con- 
stable for  neglect  of  duty,  in  failing  to  levy  an  execution,  a  bond  to  indemnify  him  for 
levying  the  writ  is  not  such  a  paper. 

2.  Instructions — abstract  proposition.  A  court  is  not  bound  to  give  instructions 
upon  abstract  principles  of  law.  {a) 

3.  Bill  of  ^xckviio^s— presumption.  The  supreme  court  will  presume  that  a 
party  has  incorporated  every  thing  into  his  bill  of  exceptions,  which  is  necessary  to 
present  the  full  merits  of  his  case  upon  the  point  about  which  he  complains. 

4.  Constable — indemnity.  It  is  not  true  that  in  no  case  can  a'  constable  require  a 
bond  of  indemnity,  before  he  is  compelled  to  take  property  on  execution. 

5.  Record — cle7-k's  certificate  no  part  of.  If  a  party  excepting  to  the  decision  of  a 
circuit  court  in  overruling  a  motion  for  a  new  trial,  desires  to  avail  himself  in  the 
appellate  court,  of  the  affidavit  upon  which  the  motion  was  founded,  he  should  incor- 
porate It  into  his  bill  of  exceptions,  or  refer  to  it,  and  identify  it,  in  his  bill  of  excep- 
tions. The  court  will  not  notice  an  affidavit  merely  certified  by  the  clerk  to  have  been 
filed  in  the  cause  in  the  court  below.  (1^) 

This  cause  was  heard  in  the  Lee  circuit  court,  at  the  May  term, 
1842,  before  the  Hon.  Thomas  C.  Browne.  The  cause  was  sub- 
mitted to  a  jury,  who  found  a  verdict  for  the  defendant.  The 
plaintiffs  ajipealed  to  this  court. 

O.  Peteus  and  E.  Southwick,  for  the  appellants.  L.  B. 
Knowlton,  for  the  appellee. 

Caton,  Justice,  delivered  the  opinion  of  the  court :  This 
was  an  action  on  the  ca^e  commenced  in  the  Lee  circuit  court,  by 
the  plaintiffs  here  ap^ainst  McKiuney,  as  a  constable,  for  a  false 
return  to  an  execution.  The  declaration  contains  two  counts. 
The  first  states  that  the  plaintiffs,  in  the  name  of  Chancey  Wood, 
on  the  fourth  of  January,  1840,  recovered  a  judgment  before  a 
justice  of  the  peace  of  Lee  county,  against  one  John  Sims,  for 
§50.16;  that  on  the  twenty-fifth  of  tlie  same  month,  an  execution 
was  issued  on  the  judgment,  and  delivered  to  the  constable,  who, 
on  the  same  day,  levied  it  on  the  goods  and  chattels  of  Sims,  of 
value  sufficient  to  satisfy  the  debt.  This  count  then  avers  that 
the  constable  had  not  paid  over  the  money,  but  deceitfully,  etc., 
returned  the  execution,  "no  property  found,"  etc.,  whereby,  etc. 

Cases  Citing  Text.  {h)  Rule  stated  in  head  note  enforced. 

{(i)  Instructions  should  correctly  state       Saunders  z*.  McColIins./^j-/ 419.  420. 
law  and  be  based  on  evidence  in  case. 
Newkirk  v.  Cone,  18  111.  449,  454. 
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The  second  count  is  substantially  the  same  as  the  first,  except 
that  it  does  not  allege  the  levy,  but  avers  that  there  was  sufficient 
property  of  Sims  in  the  county,  out  of  which  he  might  have  made 
the  debt. 

The  defendant  put  in  a  plea  of  the  general  issue,  and  gave  no- 
tice of  special  matter. 

A  verdict  was  found  for  the  defendant,  and  a  motion  made  for 
a  new  trial,  which  was  overruled  by  the  court,  and  judgment 
rendered  on  the  verdict. 

The  bill  of  exceptions  shows,  that  on  the  trial,  the  plaintiffs 
proved  that  they  had  given  to  the  defendant  a  paper  pur- 
porting to  be  an  indemnifying  bond,  and  that  they  had  [*  59] 
given  the  defendant  verbal  notice  to  produce  it  on  the  trial. 
The  conrt  decided  this  notice  to  be  insufficient.  The  plaintiff 
then  proved,  that  five  minutes  before,  and  during  the  progress 
of  the  trial,  they  had  served  the  defendant  with  a  written  notice 
to  produce  the  paper.  The  court  also  decided  that  notice  to  be 
insufficient,  and,  at  the  instance  of  the  defendant,  instructed  the 
jury  that  there  was  no  evidence  before  them  of  the  indemnifying 
bond. 

The  court  refused  to  instruct  the  jury  that,  "no  indemnity 
bond  could  be  required  by  the  constable  to  save  him  harmless  in 
levying  upon  property." 

To  all  of  these  decisions  of  the  court,  the  plaintiffs  below 
excepted  ;  and  they  now  assign  these  decisions  for  error. 

As  we  are  not  informed  by  the  record,  on  what  ground  the 
motion  for  a  new  trial  was  urged,  we  cannot  say  that  the  court 
erred  in  overruling  it.  It  is  true,  the  clerk  has  sent  us  up  a  copy 
of  an  affidavit,  which  he  certifies  to  us  was  filed  in  the  cause  hj 
the  plaintiff's  attorneys,  but  whether  it  was  filed  in  support  of 
the  motion  for  a  new  trial,  or  for  some  other  pui-pose,  we  are  not 
informed.  If  the  affidavit  was  filed  in  support  of  this  motion,  it 
should  have  been  so  stated  in  the  bill  of  exceptions,  and  the 
affidavit  incorporated  into,  or,  at  least,  referred  to  by  it.  This 
not  having  been  done,  we  are  not  at  liberty  to  say  that  this  affi- 
davit had  any  connection  with  a  motion  for  a  new  trial;  and,  for 
aught  that  we  know,  the  court  decided  properly  in  overruling 
that  motion. 

The  verbal  notice  proved  on  the  trial,  to  produce  the  paper, 
was  clearly  insufficient. 

A  party  is  not  bound  to  pay  any  attention  to  a  verbal  notice  to 
produce  a  paper  on  the  trial  of  a  cause,  where  notice  is  required 
to  be  served  before  trial.  The  notice  should  be  in  writing,  that 
the  party  may  know  with  certainty  and  precision  what  paper  is 
wanted ;  and  he  shall  not  be  compelled  to  rely  on  his  memory 
alone  for  its  identity. 

Whether  the  written  notice  was  served  in  time  was  a  matter  of 
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sound  discretion  with  tlie  court,  as  such  a  question  must  always 
depend  on  the  peculiar  circumstances  of  each  case.  Where  it 
appears  to  the  court  that  the  party  has  the  desired  paper,  notice 
given  on  the  trial  would  be  sufficient ;  but  when  this  does  not 
appear,  the  notice  should  be  served  a  reasonable  time  before  the 
trial  at  which  it  is  wanted;  unless,  indeed,  the  paper  wanted 
be  one  which  the  party  must  have  known  would  be  indispensable 
to  his  adversary,  and  that  he  could  not  sustain  his  action,  or  make 
good  his  defence,  without  it;  in  which  case  it  is  unnecessary  to 
give  any  further  notice ;  but  the  party  must  take  notice  himself 
that  the  paper  will  be  wanted  on  the  trial,  and  bring  it  with  him 
accordingly.  This  paper  was  not  of  that  character.  As 
[*60]  it  does  not  appear  that  it  was  present  in  court,  the  notice 
served  on  the  trial  was  insufficient,  as  was  properly  ruled 
by  the  court  below. 

As  no  evidence  was  permitted  to  go  to  the  jury  of  the  paper 
purporting  to  be  an  indemnifying  bond,  for  want  of  a  proper 
notice  to  produce  it,  tlie  court  properly  instructed  the  jury,  that 
there  was  no  evidence  before  them  on  that  subject. 

The  only  remaining  question  to  be  disposed  of  is,  whether  the 
court  erred  in  refusing  to  instruct  the  jury,  that  "  no  indemnity 
bond  could  be  required  by  the  constable  to  save  him  harmless  in 
levying  upon  property."  The  instruction  as  asked  for  was,  in 
terms  so  broad  and  comprehensive  that  it  might  reasonably  be 
understood  as  presenting  the  abstract  proposition,  that  in  no  case 
could  a  constable  require  a  bond  of  indemnity,  before  he  is  com- 
pelled to  tnke  property  on  execution,  which  is  undoubtedly  not 
the  law.  But  admitting  that  it  was  intended  to  be  understood  in 
a  more  restricted  sense,  as  that  in  the  particular  case  before  the 
court,  the  constable  could  not  require  an  indemnity  bond  before 
he  was  bound  to  make  the  levj^  still,  as  the  instruction  might  or 
might  not  have  been  proper,  according  to  the  circumstances  as 
proved  on  the  trial,  we  cannot  say  that  the  decision  was  wrong. 
So  far  from  enabling  us  to  determine  from  the  facts  as  proved, 
whether  tlie  instruction  asked  was  proper  or  not,  the  bill  of 
exceptions  does  not  show  that  any  evidence  whatever  was  given 
to  the  jury.  It  may  be  a  source  of  regret,  that  we  are  compelled 
to  decide  a  case  without  having  its  real  merits,  if  there  be  any, 
before  us,  on  account  of  the  loose  and  unsatisfactory  manner  in 
which  the  bill  of  exceptions  is  made  out;  but  if  counsel  will  pre- 
paie  bills  of  exceptions  and  present  them  to  the  court  to  be 
signed,  without  presenting  whatever  merits  their  cases  may  have, 
they  must  abide  the  consequences  of  their  own  negligence.  As 
was  decided  by  this  court  in  the  case  of  Hall  v.  Rogers,  (3  Scam. 
6,)  we  will  presume  that  the  party  complaining  has  incorporated 
everything  into  his  bill  of  exceptions  which  is  necessary  to  pre- 
sent the  full  merits  of  his  case  upon  the  point  about  which  he 
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complains.  In  the  case  of  Heaton  v.  Kemper,  (2  Scam.  3GS,) 
where  a  simikir  difficulty  arose,  Mr.  Justice  Smith  says,  "Nor  do 
we  perceive  any  injury  arising  from  the  refusal  to  give  the 
abstract  instruction  asked  for  by  the  plaintiff.  Indeed  there  is 
nothing  appearing  in  the  case,  for  none  of  the  evidence  is  pre- 
served, which  shows  even  in  a  remote  degree  the  applicability  of 
the  instruction  asked."  Should  we  decide  that  the  courterred 
in  refusing  this  instruction,  we  should  have  to  determine,  in  the 
absence  o'f  any  evidence  on  the  subject,  that  such  a  case  was 
proved,  on  the  trial,  as  made  it  the  duty  of  the  constable  to  make 
the  levy,  without  being  indemnified.  This,  according  to  the 
principles  above  laid  down,  we  cannot  do. 
The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Edmund  D.  Taylor  et  al.  v.  Jonas  Whitney. 

Appeal  fro77i  Sangamon.  [*  6r] 

1  ^•VKTVi:^.— construed.  The  statutes  passed  in  February,  1841,  in  relation  to  the 
construction  of  so  much  of  the  Northern  Cross  railroad  as  lies  between  the  Illinois 
river  and  Springfield,  gave  to  the  fund  commissioner  full  power  over  this  road,  from 
Sprinsfield  to  the  Illinois  river;  and  in  completing  it  from  Jacksonville  to  the  first 
named  place,  he  was  not  restricted  to  any  point  in  or  near  Springfield,  as  the  place  of 
termination  ;  that  was  left  to  his  judgment. 

2  Same— i-aw^  None  of  the  statutes,  in  relation  to  the  construction  ct  ttie 
Northern  Cross  railroad,  can  be  so  construed  as  to  impose  an  obligation  on  the  state, 
by  accepting  donations  for  depots,  etc.,  to  carry  out  any  part  of  the  railroad  system 
according  the  original  design.  .         ,      ,         •  j  *  f  i^fo  ^t 

2  Same— Jflw^.  The  statute  authorizing  the  donation  and  acceptance  of  lots  ot 
land  for  depots  and  turnouts,  on  the  Northern  Cross  railroad,  can  only  be  regarded  as 
a  declaration  on  the  part  of  the  state,  to  the  effect,  that  if  it  should  be  deemed  advan- 
tageous to  the  public  interests  to  make  a  turnout  and  depot,  at  the  place  designated, 
thiy  shall  be  placed  on  the  lots  donated;  that  they  shall  be  used  for  that  purpose, 
whenever  it  becomes  necessarv  to  use  them  ;  but  it  does  not  prohibit  the  construction 
of  turnouts  or  turning  tables  elsewhere.  No  obligation  rests  upon  the  state,  by  any 
law,  to  establish  these  works  on  the  lots  granted,  or  at  any  other  particular  place. 
The  state  cannot  be  hampered,  or  her  policy  controlled,  by  any  such  donations  Sem- 
ble.  That  if  the  lots  are  not  used  by  the  state,  a  reconveyance  of  them  could  be  en- 
forced. 

This  cause  was  heard  in  the  court  below,  at  the  December 
term,  1841,  before  the  Hon.  Samuel  H.  Treat. 

J.  Lamborn,  for  the  appellants.  L.  Trumbull  and  b.  i. 
Logan,  for  the  appellee.  tttv •- 

Breese,  Justice,  delivered  the  opinion  of  the  court:  Whitney, 
the  appellee  here,  filed  his  bill  in  chancery  in  the  Sangamon  cn- 
cuit  court,  praying  that  the  appellants,  the  two  first  named  being 
the  ao-ents  of  the  fund  commissioner  of  the  state,  and  the  others 
the  contractors  under  him,  might  be  enjoined  and  restrained  from 
constructing  or  having  constructed  any  turnout  or  depot  at  any 
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Other  place  in  or  near  Springfield,  on  the  Northern  Cross  rail- 
road, except  on  lot  eight  (8)  in  block  eight  (8),  lots  eight  (^8) 
and  nine  (9)  in  block  five  (5),  lots  nine  (9),  ten  (10),  eleven 
(11),  and  twelve  (12),  in  block  two  (2),  in  Whitney's  addition 
to  the  town,  now  city,  of  Springfield;  the  appellee  basing  his 
I'ight  thus  to  restrain  them,  on  an  act  passed  at  the  last  session  of 
the  general  assembly,  entitled,  "aw  act  authorizing  the  mutual  con- 
veyance of  certain  lots  by  and  between  the  auditor  of  public  accounts 
and  J.  Whitney  "  (Laws  of  1841, 309),  approved  February  27, 1841. 
The  injunction  was  allowed  in  vacation,  and  at  the  last 
[*  62]  November  term,  the  defendants  entered  their  motion  to 
dissolve  it,  vi^hich  was  overruled.  On  the  thirtieth  of 
November  thereafter,  E.  D.  Taylor,  one  of  the  defendants,  put 
in  his  answer  to  the  bill,  and  then  moved  to  dissolve  the  injunc- 
tion, which  was  also  denied. 

By  agreement  of  the  parties,  without  prejudice  to  either  in  this 
court,  the  injunction  was  made  perpetual,  and  the  costs  taxed 
against  the  defendants,  who  bring  the  cause  here,  on  appeal,  and 
assign  as  error,  tlie  several  refusals  of  the  court  to  dissolve  the 
injunction,  on  motions  made  before  and  after  the  answer,  and  in 
entering  a  final  decree  making  the  injunction  perpetual. 

It  is  not  necessary,  in  order  to  understand  the  merits  of  this 
controvers}^  to  state  the  various  allegations  in  the  bill  and  answer, 
or  the  many  facts  agreed  by  the  parties  as  forming  a  part  of  the 
record  in  the  cause. 

It  is  sufficient  merely  to  examine  the  acts  of  the  legislature  re- 
ferred to  in  the  bill  of  complaint,  to  determine  the  rights  of  the 
parties  before  the  court,  together  with  one  or  two  sections  of  the 
'•  act  to  establish  and  maintain  a  general  system  of  internal  improve- 
ments,'' (Acts  of  1837,  121,)  approved  February  27th,  1837. 

By  the  ninth  clause  of  the  18th  section  of  the  last  named  act, 
the  Northern  Cross  railroad  was  projected  from  Quincy  on  the 
Mississippi  river,  by  Meredosia,  on  the  Illinois  river,  Jacksonville, 
and  Springfield,  to  the  State  Line,  in  the  direction  of  Lafayette, 
in  Indiana,  crossing  the  Sangamo  river  at  some  eligible  point 
below  its  north  and  south  forks.  Tlie  acceptance  of  donations  of 
land  from  individuals,  companies,  corporations,  or  the  general 
government,  was  authorized,  to  aid  in  carrying  on  the  work,  and 
also  grants  and  releases  from  individuals  of  such  plats  of  ground 
as  shall  be  deemed  necessary  for  depots  and  stopping  stages  at 
the  ends  and  along  the  routes  of  the  said  railways."  One  track 
only  was  provided  for,  with  the  necessary  turnouts  and  side  tracks, 
at  convenient  points  for  stopping  stages  and  depots  along  the 
lines,  not  less  than  five  miles,  nor  more  than  fifteen  miles  asunder, 
and  also  at  the  intersection  of  navigable  rivers,  and  at  the  com- 
mencing and  terminating  points  of  the  severallines  of  railroads. 

The  whole  system  of  internal  improvements  was  suspended  by 
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the  act  of  February  1, 1840,  (Laws  of  1840,  93,)  at  which  time  a- 
small  portion  only  of  the  Northern  Cross  railroad  was  completed, 
namely,  that  part  of  it  between  Meredosia  and  Jacksonville,  and 
remained  so  until  the  last  session  of  the  general  assembly. 

At  this  session,  a  law  was  passed,  approved  February  26th, 
1841,  194,  providing  for  the  completion  of  that  part  of  the  road 
from  Ja^cksonville  to  Springfield.  One  hundred  thousand  dollars 
in  canal  bonds  was  appropiiated  for  that  purpose,  and  the  fund 
commissioner  authorized  to  enter  into  a  contract  with  some  person 
or  persons,  to  complete  it  in  one  year.  On  the  next  day,  the 
27th  day  of  February,  an  act  was  passed,  giving  in  charge 
to  that  officer,  all  that  part  of  the  Northern  Cross  railroad  [*  63] 
situate  between  Springfield  and  the  Illinois  river,  and  re- 
quiring him  to  give  public  notice  of  the  time,  place,  and  terms  of 
letting  the  contract,  before  any  part  of  it  should  be  put  under 
contract. 

It  was  at  this  session  that  the  act  was  passed,  under  which  the 
appellee  claims  the  interference  of  the  court. 

The  preamble  of  it  recites,  that  he  had  conveyed  by  deed  of 
gift  to  the  state,  certain  lots  in  his  addition  to  Springfield,  for  the 
purpose  of  locating  the  turnout,  depot,  etc.,  of  this  road  on  them; 
that  a  cha,nge  had  been  made  in  the  turnout,  by  the  principal  en- 
gineer, since  the  donation,  whereby  it  became  necessary  to  make 
the  location  on  lots  (naming  them,  being  the  same  as  set  out  and 
described  in  the  appellee's  bill  of  complaint),  instead  of  tlie  lots 
donated,  and  that  it  was  expedient  that  the  state  should  obtain 
the  last  named  lots  by  surrendering  the  former.  The  act  then 
declares,  that  the  auditor  of  public  accounts  shall  be  authorized 
and  required  to  convey  to  Jonas  Whitney,  the  lots  before  donated 
by  him,  so  soon  as  Whitney  shall  convey  to  the  state  the  lots 
above  described,  "  to  be  used  by  the  said  state  for  the  said  turn- 
out depot  on  the  Northern  Cross  railroad." 

By  the  facts  agreed  to,  it  appears  that  the  fund  commissioner 
did  give  public  notice  of  the  letting  of  the  road  from  Jacksonville 
to  Springfield,  and  on  the  twenty-fourth  of  March,  1841,  the  de- 
fendant Duff  and  the  others  entered  into  the  contract,  specifying 
in  it  that  they  are  to  complete  the  road  from  Jacksonville  to  the 
end  of  the  second  division,  and  to  make  two  turnouts  and  no  de- 
pot, and  to  finish  the  road  in  one  year  thereafter.  It  is  also  ad- 
mitted, that  the  northern  end  of  this  second  division  is  some 
hundred  feet  south  of  any  of  the  lots  donated  or  owned  by  the 
appellee,  and  that  they  are  constructing  there  a  turnout  or  turn- 
ing table. 

These  acts,  passed  in  February,  1841,  gave  to  the  fund  coru- 
missioner  full  power  over  this  road,  from  Springfield  to  the  Illi- 
nois river,  and  in  completing  it  from  Jacksonville  to  the  first 
named   place,  he    was   not   restricted  to   any  point  in  or  near 
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Springfield,  as  the  point  of  termination  ;  that  was  left  to  hisjudg- 
naent. 

He  might  have  proposed  to  construct  it  to  the  lots  of  the  ap- 
pellee, designated  under  the  original  location  and  surveys,  as  tlie 
place  for  the  depot;  but  he  did  not.  The  contract  was  taken  to 
a  point  short  of  the  projected  depot,  and  there  is  nothing  in  any 
of  the  acts,  from  that  establishing  the  system  in  1837,  down  to 
those  passed  in  1841,  which  can  be  so  construed  as  to  impose  an 
obligation  on  the  state,  by  accepting  donations  for  depots,  etc., 
to  carry  out  any  part  of  the  system  according  to  the  original  de- 
sign. After  donations  are  accepted,  of  themselves  of  but  little 
value,  a  more  eligible  route  for  the  road,  or  for  the  location  of 
tlie  depot,  turnouts,  etc.,  may  be  obtained,  by  which  a 
[*  64]  large  amount  of  expenditure  would  be  saved;  yet,  the 
state  could  not  take  a  course  to  save  it,  if  the  views  of  the 
appellee  be  correct.  They  would  be  bound  by  their  acceptance 
of  the  gift  to  use  it  at  whatever  expense  it  might  be  to  the  state 
to  fit  it  for  use. 

We  can  regard  the  act  authorizing  the  donation  and  its  accept- 
ance as  no  more  than  a  declaration  by  the  state  to  this  effect: 
That  if  it  should  be  deemed  advantageous  to  the  public  interests 
to  make  a  turnout  and  depot  at  the  place  designated,  they  shall 
be  placed  on  the  lots  donated  ;  they  shall  be  used  for  that  pur- 
pose, whenever  it  becomes  necessarj^  to  use  them  ;  and  in  the 
happening  of  this  contingency,  the  appellee  might  not  be  benefit- 
ted, as  the  owner  of  the  adjacent  lots. 

The  state,'in  its  discretion,  has  determined  to  complete  only  a 
small  part  of  the  road,  and  not  to  extend  that  part  to  the  con- 
templated depot.  The  contract  is  taken  to  complete  it,  and  we 
can  see  no  objection  to  the  authorities  of  the  state,  under  whom 
Duff  and  the  others  are  acting,  to  make  the  point  at  which  the  con- 
tract terminates  profitable  and  advantageous  for  trade  and  trans- 
'portation,  by  constructing  turnouts  and  turning  tables. 

No  obligation  rests  upon  the  state,  by  any  law,  to  establish 
these  works  on  the  lots  granted,  or  at  any  other  particular  place. 
The  interests  of  the  public  may  not  require  them,  and  the  princi- 
ple is  inadmissible  tliat  the  state  should  be  hampered,  or  her  policy 
controlled  by  any  such  donations.  If  the  lots  are  not  used  by 
the  state,  no  doubt  a  reconveyance  of  them  could  be  enforced. 

The  decree  of  the  circuit  court,  making  the  injunction  perpet- 
ual, is  reversed,  and  the  injunction  dissolved  at  the  costs  of  the 
appellee. 

Decree  reversed. 
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WiiLiAM  R.  Willis  et  al.  v.  Geoege  R.  Watson  et  al. 

Appeal  from  Pike. 

1.  Will — devise  of  after  acquired  realty.  Under  the  statute  of  wills  of  Illinois,  a 
testator  may  devise  after  acquired  real  estate,  (a) 

2.  Conveyance — after  acquired  land.  Under  the  statute  of  Illinois,  a  convey- 
ance, in  fee  simple  absolute,  of  an  estate  to  which  the  grantor  has  no  title,  will  be  ef- 
fectual to  pass  any  legal  estate  that  the  grantor  may  subsequently  acquire,  {b) 

3.  Same — realty  adversely  held.  Livery  of  seizin  is  unnecessary,  in  Illinois,  to  com- 
plete the  title  to  real  estate;  and  a  person  out  of  possession  may  convey  land,  though 
it  is  held  adversely,  so  as  to  pass  the  title. 

4.  Will — construed  for  intent.  The  intention  of  a  testator  must  prevail,  in  con- 
struing a  will,  if  it  is  consistent  with  the  rules  of  law. 

5.  Same — taken  as  a  whole.  The  whole  of  a  will  should  be  taken  together,  in  as- 
certaining the  intention  of  the  testator, 

6.  Descent — heirs  take  cum  onere.  Where  a  testator  or  intestate  leaves  debts,  tjie 
payment  of  which  is  charged  upon  his  real  estate,  it  descends  to  his  heirs  only  sub 
tncdo. 

7.  Wills — construed.  Where  a  testator  bequeathed  to  his  wife  "the  care, 
profit,  and  benefit  of"  his  "  whole  estate,  real  and  personal,  so  long  as  she  re-  [*  65] 
mains  "  his  "  widow,  except  such  parts  thereof  as  are  specially  disposed  of  here- 
after," and  the  will  further  provided,  that,  "upon  the  marriage  or  death  of"  his  "wife, 
it  is  my  will  and  desire,  that  all  the  property  which  I  leave  in  her  possession,  or  that 
may  accrue  from  it,  may  be  equally  divided  between  all  my  brothers  and  sisters'  chil- 
dren, giving  each  one  an  equal  share,  except  John  J.  Ross,  my  brother  Leonard  Ross' 
oldest  son,  who  I  do  not  intend  shall  have  any  share  in  my  estate  :"  Held,  that  real 
estate  acquired  by  the  testator,  after  the  making  of  the  will,  passed  by  it  to  the 
nephews  and  nieces  of  the  testator,  except  John  J.  Ross,  and  that  the  widow  only 
took  a  life  estate  therein. 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1842,  before  the  Hon.  Samuel  D.  Lockwood. 

Wm.  Thomas,  for  the  appellants,  cited  R.  I.  611;  Fairfax  v. 
Tnrpin,  1  Wash.  76;  4  Kent  510;  6  Cruise's  Dig.  6;  1  Ohio  Cond. 
R.  745;  R.  L.  131;  Jackson  v.  Howell,  17  Johns.  281. 

A.  Williams,  for  the  appellees:  A  devise  of  land  is  an  ap- 
pointment of  particular  lands  to  a  particular  devisee,  and  is  con- 
sidered in  the  nature  of  a  conveyance  byway  of  appointment, 
and  upon  that  principle  it  is,  that  no  man  can  devise  lands  which 
he  has  not  at  the  date  of  such  conveyance.  It  does  not  turn  upon 
the  construction  of  the  statute  of  wills.  1  Saund.  277,  note  4;  5 
Pick.  112. 

Where  the  intention  of  the  testator  is  doubtful,  courts  incline 
to  favor  heirs.     Ibid. 

It  was  at  one  time  the  prevailing  opinion  in  England,  that  where 
a  man  devised  particular  lands  by  name,  or  all  the  lands  which  he 
should  die  seized  of,  they  passed  by  such  devise;  but  where  he 
devised  all  his  lands  generally,  they  do  not  pass.     Ihid. 

Cases  Citing  Text.  "  grant,  bargain  and  sell,"  passes  after  ac- 

(a)  Rule  stated  in  head  note  enforced.  quired  title.     King  v.  Gilson's  Adm'x.  32 

Peters  v.  Spillman,  l8  111.  370,  374.  111.  348,  353. 
{b)  Deed,  in  which  operative  words  are 
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A  change  in  the  condition  of  the  testator's  estate  before  his 
death,  will  be  a  revocation,  upon  the  ground  of  its  being  a  posi- 
tive rule  of  law.     Ibid;  7  T.  R.  419. 

Our  statute  empowers  persons  to  devise  after  acquired  estates, 
but  does  not  cliange  the  construction  of  devises.     Gale's  Stat.  611. 

The  devise  in  this  case,  being  in  the  present  tense,  affected  only 
lands  owned  by  Ross  at  the  date  of  the  will.  4  Ohio  R.  121;  1 
Williams'  Ex.  6,  122. 

ScATES,  Justice,  delivered  the  opinion  of  the  court:     Petition 
for  Partition.     Plaintiffs  claim  title  as  devisees  under  the  last  will 
and  testament  of  one  Henry  J.  Ross.     The  defendant,  Watson, 
answers,  that  a  certain  portion  of   the  land  described  in  the  peti- 
tion was  acquired  by  the  said  testator  after  the  making  and  publi- 
cation of  the  said  will;  that  he  died  without  children  or  descend- 
ants, and  that  Hopestill  Ross,  the  widow  of  the  said  testator,  was 
entitled  to  one-half  of  the  said  after  acquired  realty;  and,  that  be- 
ing so  entitled,  she  made  her  last  will  and  testament,  devising  her 
moiety  thereof  to  him. 
[*  66]     The  court  below  decided,  joro  forma,  that  the  after  ac- 
quired lands  did  not  pass  by  H.  J.  Ross'  will,  and  ordered 
partition  to  be  made  of  those  lands,  setting  off  to  the  said  Wat- 
son a  moiety.     This 'decision  is  assigned  for  error. 

After  providing  for  the  payment  of  his  debts,  etc.,  the  testator 
declares:  '-''  Item  \st.  To  my  dearly  beloved  wife,  Hopestill  Ross, 
I  give  and  bequeath  the  care,  profit,  and  benefit  of  my  whole  es- 
tate, real  and  pei"sonal,  so  long  as  she  remains  ni}^  widow,  except 
such  parts  thereof  as  are  especially  disposed  hereafter.  2nd  Item. 
Upon  the  marriage  or  death  of  my  wife,  it  is  my  will  and  desire, 
that  all  the  property  which  I  leave  in  her  possession,  or  that  may 
accrue  from  it,  may  be  equally  divided  between  all  my  brothers 
and  sisters'  children,  giving  each  one  an  equal  share,  except  John 
J.  Ross,  my  brother  Leonaid  Ross'  oldest  son,  who,  I  do  not  in- 
tend, shall  have  any  share  in  ray  estate."  The  remainder  of  the 
will  disposes  of  specific  legacies;  but  this  is  all  that  relates  to  the 
realty.  The  plaintiffs  are  the  devisees  in  the  remainder  of  the 
realty,  and  claim  that  all  the  real  estate  of  which  the  testator  died 
seized  passed  by  the  will  to  the  widow  for  life,  and  to  them  in  re- 
mainder. The  testator  died  witiiout  children,  and  the  widow, 
believing  that  the  after  purchased  lands  did  not  pass  by  the  will, 
claimed  one-half  as  widow,  under  our  statute  of  descents,  which 
she  devised  to  Watson. 

It  was  conceded  in  argument,  that  the  testator  had  the  power, 
under  our  statute  of  wills,  (R.  L.  611,  §  1,)  to  devise  after  ])ur- 
chasevl  lands.  The  wording  of  the  statute  is  very  different  from 
the  32  Hen.  VHI.  and  the  34  and  35  Hen.  VHI.  c.  .5,  explanatory 
of  it.  The  32  Hen.  VHI.  provides  that  persons  having  money, 
lands,  tenements,  or  hereditaments,  may  give  and  dispose  of  them, 
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as  well  by  last  will  and  testament  in  writing,  as  by  any  act  exe- 
cuted in  their  life  time.  The  explanatory  act  confines  the  former 
act  to  estates  in  fee;  and  authorizes  those  having  a  sole  estate  in 
fee,  or  being  seized  in  fee,  coparcenary,  or  in  common,  in  fee  of 
manors,  lands,  tenements,  rents,  or  other  hereditaments  in  jjos- 
session,  reversion,  or  reriiainder,  or  rents  or  services,  incident  to 
any  reversion  or  remainder,  to  devise  as  much  as  in  him  of  right 
was  or  should  be. 

This  disposition  by  will  was  assimilated  to  a  common  law  con- 
veyance, and  required  a  seizin  in  the  testator  to  pass  the  title.  6 
Cruise's  Dig.  5,  6;  1  Saund.  277,  note  4.  And  it  seemed  to  be  a 
matter  of  doubt  whether  lands,  specifically  described,  could  pass 
if  the  testator  was  not  seized  of  them  at  the  time.  Mr.  Saunders 
thought  they  would  pass,  and  accordingly  made  his  will;  but  the 
matter  was  doubted  by  his  executors,  who  were  great  lawyers, 
and  it  was  held  otherwise  in  Brinker  v.  Cook,  11  Mod.  121;  S.  C. 
1  Salk.  338;  and  affirmed  in  the  house  of  lords,  1  Bro.  P,  C.  19. 

But  this  principle  can  have  no  application  to  our  cir- 
cumstances.    A  conveyance  in  fee  simple  absolute  of  an  [*  67] 
estate  to  which  the  grantor  has  no  title  will  be  effectual  to 
pass  any  legal  estate  that  the  grantor  may  subsequently  acquire, 
and  such  estate  shall  enure  to  the  benefit  of  the  purchaser.     R. 
L.  131,  §  7 ;  Gale's  Stat.  149. 

The  statute  of  wills,  (R.  L.  611,  §  1 ;  Gale's  Stat.  686,)  em- 
powers the  testator  to  devise  all  the  estate,  right,  title,  and  in- 
terest, in  possession,  reversion,  or  remainder,  which  he  hath,  or 
at  the  time  of  his  death  shall  have,  of,  in,  and  to  any  lands,  tene- 
ments, hereditaments,  annuities,  or  rents,  charged  upon  or  issu- 
ing out  of  them.  The  section  in  relation  to  conveyances  would 
enable  a  party  having  no  title  to  make  a  conveyance  valid  to  pass 
whatever  title  in  fee  he  might  afterwards  acquire.  Livery  of 
seizin  is  unnecessary  here  to  complete  the  title,  (R.  L.  129,  §  1  ; 
Gale's  Stat.  148,)  and  a  person  out  of  possession  may  convey,  al- 
though it  is  held  adversely,  so  as  to  pass  the  title.  R.  L.  130, 
§  4 ;  Gale's  Stat.  148. 

These  statutory  provisions  have  destroyed  the  principles  and 
distinctions  laid  down  by  the  courts  of  England,  under  their 
statutes  of  wills,  upon  this  subject.  Here  the  testator  may  de- 
vise lands,  so  as  to  pass  the  title  of  all  after  purchases.  So  the 
only  question  here  is,  did  the  testator  intend  to  devise  all  the 
estate  which  he  might  purchase,  as  well  as  that  of  which  he  was 
then  seized  ?  That  intention  must  prevail,  if  it  be  consistent 
with  the  rules  of  law.     17  Johns.  281. 

It  is  not  pretended  that  the  widow  took  a  fee,  but  only  a  life 
estate,  or  during  widowhood,  with  remainder  to  brothers  and  sis- 
ters' children.  If  the  testator  did  not  intend  to  devise  the  lands, 
dying  without  children  or  their  descendants,  the  widow  would  be 
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entitled  to  one-half  of  the  real  estate  in  fee,  and  might  well  dis- 
pose of  the  whole  bv  will,  as  she  has  done,  in  this  case  to  Watson. 
R.  L.  625,  §  43  ;  Gale's  Stat.  696. 

The  whole  will  should  be  taken  together  in  ascertaining  the 
intention  of  the  testator.  So  much  of  it  as  throws  an}^  light  upon 
his  intention  in  this  respect,  I  have  transcribed.  He  says  that 
he  gives  "  the  care,  profit,  and  benefit  of  my  whole  estate,  real 
and  personal"  to  his  wife,  "  so  long  as  she  remains  my  widow, 
except  such  parts  thereof  as  are  specifically  disposed  of  here- 
after." This  language  clearly  indicates-  an  intention  not  to  die 
intestate^  as  to  any  portion  of  the  property,  real  or  personal;  and 
no  one  could  pretend  that,  she  might  not  claim  all  that  he  then 
owned,  not  otherwise  "specifically  disposed  of."  And  if  the 
testator  understood,  as  the  law  presumes  every  one  to  know, 
that  by  law  he  could  by  this  mode  of  conveyance,  as  well  as  by  ^ 
deed,  convey  a  fee  in  lands  which  he  might  at  any  time  purchase 
before  his  death,  when  his  will  would  become  operative,  it  would 

be  difficult  to  resist  the  conclusion,  that  he  intended  to 
[*  68]  give  her  all  that  he  might  then  possess.     Having  this  power 

to  convey  in  anticipation  of  acquiring  title,  and  knowing 
when  this  dormant  will  would  become  operative  to  effectuate 
and  accomplish  his  wishes,  he  declares  that  he  gives  his  wife  his 
'*  whole  estate,  real,  and  personal."  This  clause  in  the  will 
seems  to  me  to  admit  of  no  doubt  as  to  his  wishes.  But  it  is  still 
made  clearer  by  the  next  clause,  "  Upon  the  marriage  or  death 
of  my  wife,  it  is  my  will  and  desire,  that  all  the  property,  which 
I  leave  in  her  possession,  or  that  may  accrue  from  it,  shall  be 
equally  divided,"  etc.  Here  is  an  explanation  of  his  purpose 
still  more  comprehensive.  For  he  made  his  wife  executrix  of  his 
will,  and  would  of  course  leave  all  his  property  in  her  possession. 
It  is  comprehensive  enough  to  include  those  portions  which  had 
been  specifically  disposed  of  to  others,  and,  in  this  respect,  it  is 
necessary  to  restrict  the  meaning,  so  as  to  effectuate  the  intent 
expressed  in  other  parts  of  the  will,  in  giving  specific  legacies  to 
others,  but  wiiich  would  also  be  left  in  her  possession.  Again: 
the  debts  are  cliarged  upon  his  estate,  real  and  personal,  and  for 
the  purpose  of  pajang  them,  is  not  all  the  property,  real  and 
])ersonal,  left  in  her  possession?  Lands,  luuler  such  a  charge 
of  debts,  and  even  under  their  liability  to  the  })ayment  of  debts 
by  our  statute,  would  descend  to  heirs  only  suh  modo.  Would 
not  such  a  charge  in  a  will  give  the  executor  an  actual  or  quasi 
I)ossession  of  tliosc  lands,  for  the  purpose  of  ])aying  those  debts? 
Again  :  would  not  these  debts  be  chargeable  exclusively  upon 
these  after  purchased  lands,  if  they  do  not  pass  by  the  will  ? 
The  testator  had  disposed  of  a  part  of  liis  goods,  specifically,  and 
tlien  gives  all  the  rest  of  liis  property,  real  and  personal,  to  his 
wife,  and  remainder  to  his  nephews  and  nieces.     Could   these 

70 


1842.]  Willis  et  al.  v.  Watson  et  al.  69 

Opinion  of  the  Court. 

specific  and  general  legacies  be  made  to  bear  tlie  charge  of  these 
debts  so  as  to  exonerate  the  intestate  property  ? 

Administrators  derive  their  powers  from  the  court ;  the  execu- 
trix derives  her  authority  from  the  testator,  and  might  sell  the 
lands  for  the  payment  of  the  debts  which  she  is  directed  to  pay 
out  of  those  lauds.  It  would  seem  to  follow  that  those  lands 
must  be  left  in  her  possession  for  the  purposes  of  the  will,  in 
paying  the  debts  at  least.  If,  however,  I  could  infer  no  other 
intent  than  merely  to  pay  the  debts,  I  should  not  think  they 
ought  to  be  divided  amongst  the  devisees,  after  satisfying 
creditors. 

But  the  intention  of  the  testator  not  to  die  intestate  is  still 
further  manifested,  I  think,  beyond  all  doubt.  At  the  death  of 
his  wife,  "all  the  property"  which  he  "leaves  in  her  posses- 
sion, or  that  may  accrue  from  it,  may  be  equally  divided  between 
all  my  brothers  and  sisters'  children,  giving  each  one  an  equal 
share,  except  John  J.  Ross,  my  brother  Leonard  Ross'  oldest  son, 
who  I  do  not  intend  shall  have  any  share  in  my  estate."  The 
testator  was  childless,  and  if  he  died  intestate  as  to  any  portion 
of  his  real  property,  it  would  go  in  part  equally  to  his  brothers 
and  sisters,  or  parents,  or  in  case  of  their  death,  to  their 
children  ;  in  which  event  John  J.  Ross  would  share  in  his  [*  69] 
estate,  contrary  to  his  expressed  intention  to  disinherit  him. 

This  intention  of  disinheriting  John  J.  Ross  is  expressed  so 
clearly  and  manifestly,  as  to  leave  no  room  for  doubt:  "I  do  not 
intend"  he  "shall  have  any  share  in  my  estate."  Any  construc- 
tion of  the  will,  which  would  leave  him  intestate  as' to  any  por- 
tion of  the  property,  would  defeat  the  intention,  by  allowing 
him  some  share  in  the  estate.  For  it  would  be  absurd  to  say 
that  he  was  disinherited  as  to  property  not  disposed  of  by  the 
will,  and  in  relation  to  which  the  testator  had  said  nothing,  while 
there  is  a  devise  to  which  this  language  would  apply ;  a  devise 
comprehensive  enough  to  include  all  his  estate,  and  so  explained 
to  mean,  by  this  complete  disinherison  of  John  of  any  share  in 
his  estate. 

It  is  the  opinion  of  the  court,  that  the  decree  of  the  court 
below  be  reversed,  and  the  cause  remanded,  that  further  proceed- 
ings may  be  had  not  inconsistent  with  this  opinion,  and  that  the 
plaintiffs  recover  their  costs  against  George  K.  Watson. 

Judgment  reversed. 
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George  W.  Fitch  et  al.  v.  William  G.  Pinckaed  et  al. 

Error  to  Madison. 

1.  EviDEVCE — lost  record.  To  prove  the  existence  of  a  town  corporation,  the  stat- 
ute incorporating  the  town  being  introduced  in  evidence,  an  offer  was  made  to  intro- 
duce the  original  minutes  of  the  Board  of  Trustees  of  the  town,  proved  by  the  clerk, 
to  show  the  acceptance  of  the  act,  and  the  proceedings  under  it.  The  minutes  hsd 
been  transcribed  into  a  book  kept  by  the  Board  of  Trustees  for  that  purpose,  which 
had  been  lost:  Held,  that  the  minutes  were  admissible,  and  that  this  evidence  was 
sufficient  to  establish  that  fact,  {a) 

2.  Same — original  ininutes.  The  minutes  and  entries  made  by  the  officers  of  a 
corporation,  if  it  appear  that  they  have  been  kepi  in  a  proper  place,  and  by  a  proper 
person,  are  admissible  in  evidence. 

3.  Samk — {o7vn  cannot  designate  effect  of.  A  town  corporation  has  no  power  to 
declare  that  the  collector's  deed  shall  be  evidence  of  a  compliance  with  all  the  prere- 
qaisites  of  the  ordinance  providing  for  the  sale  of  lots  for  taxes. 

4.  Same — legislature  alone  make  rules  of.  The  legislature  alone  possesses  the 
power  to  make,  change,  or  alter  the  rules  of  evidence. 

5.  Tax  sale — onus  on  purchaser.  A  purchaser  at  a  sale  of  town  lots  sold  for 
taxes  assessed  by  a  town  corporation  must  prove  every  material  fact  to  show  a  right 
of  recovery,  {b)  He  must  show  not  only  a  power  in  the  corporation  to  levy  and  col- 
lect taxes,  but  that  the  lands  were  subject  to  taxation  ;  that  the  tax  levied  was 
authorized  ;  that  it  was  due  and  unpaid  ;  and  that  the  powers  granted  were  strictly 
complied  with. 

6.  Taxation — improvements  part  of  land.  All  fixed  and  permanent  buildings  and 
improvements  upon  land  are  apart  of  that  land  ;  and  under  a  section  in  a  town  char- 
ter which  authorizes  the  corporation  to  levy  and  collect  taxes  upon  all  veal  estate 
within  the  town,  not  exceeding  one  half  of  one  per  centum  upon  the  assessed  value 
thereof,  it  is  necessary  to  estimate  the  whole  value  of  the  lot  and  buildings,  in  assess- 
ing the  value  of  a  town  lot.  [c) 

7.  Same — exemption,  etc..  of  realty  by  town  void.  Under  a  provision  in  a  town 
charter   authorizing   the   corporation   to, pass,  from   time   to  time,  such  ordinances  as 

might  be  necessary  to  carry  into  effectlhe  power  of  the  incorporation  to  levy  and 
[*  70]  collect  taxes  upon  all  the  real  estate  within  the  town,  the  Board  of  Trustes  have 

no  authority  to  exempt  buildings  upon  the  town  lots  from  valuation,  in  assess- 
ing the  value  of  said  lots,  or  to  discriminate  as  to  what  real  estate  shall  be  taxed  ; 
and  an  ordinance  thus  discriminating,  or  changing  the  objects  of  taxation,  is  in  viola- 
tion of  the  town  charter,  pnd  void. 

S.  CoRi'OKATiONS — sttictly  pursue  charter.  A  corporation  must  strictly  pursue  the 
law  creating  it,  or  giving  it  power  to  act,  (</) 

Cases  Citing  Text.  proved  that  every  step  contemplated  by 

(a)  Tn   action  by  corporation    for   sub-  statute  authorizing  such    assessment  was 

scription  to  its  stock,  itsbooks  are  compe-  taken.     Holbrook   v.  Dickinson,  46    111. 

tent  evidence  of  jireliminary  proceedings  285,  2S7. 

contained  in  them.     Peake  v.  Wabash  R.  (c)  Tax  levied  by  municipal  corporation, 

Co.  18  111.  88,  89.  which    exempts    from    taxation    ])ersonal 

Deposition   is   inadmissible  to  change  property  and  improvements  on  real  estate, 

terms  of  deed.     Cook  v.  Whiting,  16  111.  held  to  violate  principle  of  uniformity  of 

480.  4S3.  taxation  prescribedby  constitutionof  1848. 

{/>)  Statute  of  1829  was  departure  from  Primm   v.  City  of  Belleville,  59  111.  142, 

common  law  rule  requiring  strict  proof  of  144. 

all   steps  in  statutory  proceedings  trans-  (d)  Corporate   body  can    act    only   in 

ferring  title,  and  put  burden  of  proof  on  manner  prescribed  by  statute  which  gives 

party   controverting   auditor's    tax   deed.  it   existence;  e.  g.   board  of  supervisors 

Graves  7>.  Bruen,  11  111.  431.  438.  cannot  appropriate  money  to  pay  circuit 

In  order  to  sustain  title  under  sale  to  judge.     Perry   v.    Kinnear,   42    111.    160, 

satisfy   special    assessment,   it    must    be  164. 
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g.  Tax  sale — poiuer  strictly  pursued.  A  power  to  sell  property  for  taxes  is  a  naked 
power,  and  must  be  strictly  pursued.  Everything  required  to  be  done  under  it  must 
be  performed  ;  and  those  claiming  under  a  tax  sale  must  make  strict  proof  that  every- 
thing was  done  which  the  statute  required. 

ic.  Same — sar?ie — When  a  town  ordinance  required  the  collector  to  give  notice  that 
the  taxes  were  due,  and  if  not  paid  by  a  certain  day,  that  he  would  proceed  to  advertise 
and  sell  the  property  assessed;  and  if  the  taxes  were  not  paid  by  the  day  fixed,  to 
advertise  and  sell ;  and  to  prove  the  notice  and  advertisement,  newspapers  were  intro- 
duced published  in  1S37,  containing  the  notice  and  advertisement  dated  "1836:" 
Held,  that  parol  proof  was  not  admissible  to  show  that  the  date  was  a  mistake,  and 
that  it  was  intended  for  1837. 

11.  Execution — sale  void  for  uncertainty.  The  return  on  an  execution  was  as 
follows:  "  Levied  this  execution  May  28th,  1837,  on  a  certain  lot  situated  on  the  angle 
of  Second  and  State  s'^reets,  in  the  town  of  Alton,  and  advertised  July  29th,  1837, 
N.  Buckmaster,  Sh'ff.  M.  C.;"  and  the  certificate  of  purchase  was  dated  July  29th,  1837, 
and  stated  that  the  sheriff  had  that  day  sold  "  a  certain  lot  situated  on  the  angle  of 
State  and  Second  streets,  on  which  stands  a  three  story  brick  house  ;"  and  the  succes- 
sor of  the  sheriff  executed  a  deed  to  the  purchaser,  particularly  describing  the  lot,  by 
metes  and  bounds  :  Held,  that  the  sale  was  void  for  uncertainty  in  the  description  of 
the  premises;  and  that  the  deed  could  not  remedy  the  defect,  the  grantor  having  no 
right  to  vary  the  description. 

12.  Mortgagor — real  owners.  A  mortgagor  is  now  regarded  as  the  real  owner  of 
the  land,  for  all  beneficial  purposes,  subject  only  to  the  rights  and  incumbrance  of  the 
mortgagee,  {e) 

13.  Redemption — equity  leviable  thereon.  An  equity  of  redemption  is  subject  to 
be  taken  in  execution. 

This  cause  was  tried  in  the  Madison  circuit  court,  at  the 
April  term,  1842,  before  the  Hon.  Sidney  Breese.  The  facts 
sufficiently  appear  in  the  opinion  of  the  court.  The  cause  was 
argued  by 

William  Martin,  N.  D.  Strong,  and  Junius  Hall,  for  the 
plaintiffs  in  error;  and  by  J.  W.  Chickering,  John  J.  Hardin, 
A.  Lincoln  (with  whom  was  A.  Cowles  and  D.  A.  Smith),  for 
the  defendants  in  error. 

N.  D,  Strong  and  J.  Hall,  for  the  plaintiffs  in  error,  made 
the  following  points: 

The  plaintiffs  claim  to  recover  in  this  action  by  virtue  of  two 
titles:  one  a  tax  title  derived  from  the  town  of  Alton,  and  tlie 
other  a  title  by  sheriff's  deed,  on  a  sale  made  under  judgment 
and  execution  against  Pinckard,  one  of  the  defendants.  The 
cause  being  brought  here  on  an  agreed  state  of  facts,  and  the 
refusal  of  the  court  below  to  grant  a  new  trial,  which  the  plaintiff 
had  prayed,  being  one  of  the  errors  assigned,  the  true  question 
now  presented  is,  whether  the  plaintiffs  made  out  such  a  case,  as 
entitled  them  to  a  recovery  below,  upon  either  title. 

Tax  Title.     1.  It  was  incumbent  upon  the  plaintiffs  to  prove, 

{e)  Mortgagor  of  personal  property  in  grantor  without   reconveyance.     Vallette 

possession    of    it,    may   maintain    action  v.  Bennett,  69  111.  632,  635. 

against    officer    who     improperly    levies  Mortgagor  is  owner  of  mortgaged  land, 

thereon.     Vaughan  v.  Thompson,  17  111.  and  his  interest  may  be  sold  under  execu- 

78,  81.  tion  in  favor  of  mortgagee.     Cottingham 

Under  conveyance  upon  trust  to  pay  v.  Springer,  88  111.  90,  95. 
grantor's  debts,  title  does  not  revert  to 
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in  Older  to  establish  their  tax  title,  first,  the  existence  of  the  town 

of  Alton,  as  a  municipal  corporation,  with  power  to  levy 

[*Tl]taxes.     The  act  of  incorporation  does  this.     The  original 

minutes  of  the  Board  of  Trustees  were  proper  evidence  to 

show  the  acceptance  of  the  charter.     Angel  and  Ames  on  Corp. 

290.     They  were  the  best  kind  of  evidence,  and  if  not,   were 

properly  admitted  as  secondary  evidence.     The  acceptance  was 

also  sufficiently  evidenced,  by  showing  acts  of  user  under  the 

charter.     :3  Wend.  296;  5  Har.  and  Johns.  123  ;  9  Cowen  194; 

6  Wend.  478.      Qucre.     Was  proof  of  acceptance  necessary? 

2.  That  the  said  town  assumed  and  undertook  to  exercise  these 
powers,  and  that  in  their  exercise  they  followed  the  authority 
granted.  Tlie  act  of  incorporation  authorizes  the  levying  a  tax 
on  real  estate  not  exceeding  one  half  of  one  per  cent.  The  ordi- 
nance provides  for  tax  of  one-half  of  one  per  cent,  on  all  lots, 
etc.,  without  regard  to  improvements.  Tlie  act  and  ordinance 
are  both  objected  to  on  the  ground  of  unconstitutionality.  Art. 
8,  §  20,  of  the  constitution  does  not  limit  the  objects  of  taxation. 
It  provides  only  for  uniformity  in  the  mode;  is  opposed  to  arbi- 
trary impositions,  and  oj)pressive  distinctions.  Case  of  Sawyer  v. 
City  of  Alton,  3  Scam.  127. 

Nor  is  the  constitution  contravened  by  any  of  the  provisions  of 
this  act  of  incorporation  or  ordinance.  That  was  a  principle  of 
Magna  Charta.  Its  object  was  to  protect  against  arbitrary 
seizures  of  government.  Its  history  shows  its  inapplicability  here. 
1.  Blac.  Com.  100. 

Nor  did  the  act  of  incorporation  require  that  improvements 
should  be  included  in  tlie  assessment  of  lots.  It  had  reference  to 
the  naked  soil,  and  did  not  intend  to  interfere  with  that  liberal 
policy  which  protects  and  encourages  improvements. 

3.  That  the  property  in  question  was  included  within  the  cor- 
porate limits  of  the  town  of  Alton,  and  subject,  under  its  charter 
and  ordinances,  to  taxation,  there  is  no  question. 

4.  That  in  the  levying  and  assessment  of  taxes  on  the  said  lot, 
and  in  the  sale  of  the  same,  the  requisites  of  the  several  sections  of 
the  ordinance  authorizing  the  tax  and  sale,  were  complied  with,  the 
deed  is  prima  facie  evidence.  See  charter,  §5;  also  12  Wend. 
186 ;  Angel  and  Ames  on  Corp.  188,  198,  199. 

The  main  objection  here  taken  is  to  the  notice  which  the  ordi- 
nance required  to  be  given,  ofthe  receipt  of  assessment  book,  etc. 
The  notice  bore  date  1836,  instead  of  1837.  The  ordinance  in 
this  respect  was  liberal  in  its  provisions.  It  is  not  therefore  to  be 
construed  strictly.  Constructive  notice  only  was  required.  Its 
object  was  to  apprise  tax  payers  that  their  taxes  were  due.  What- 
ever answered  this  object,  was  sufficient.  The  law  required  no 
form.  Form  was  not  of  its  essence.  It  is  like  the  notice  required 
to  be  given  by  a  holder  of  a  bill  of  exchange,  on  its  dishonor,  to 
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the  parties  he  intends  to  hold  liable.  Strictness  here  is  required 
in  proof,  but  a  mistake  does  not  vitiate  a  notice.  Bayley 
on  Bills  253-4,  and  cases  there  cited.  An  objection  [*  72] 
was  taken  that  the  city  of  Alton  did  not  succeed  to  all  the 
rights,  etc.,  of  the  town  of  Alton,  and  that  the  proceedings  under 
the  ordinance  all  fell  to  the  ground  when  the  town  passed  into 
the  city.  See  last  section  of  the  act  incorporating  the  city  of 
Alton.  The  city  became  the  legal  successor  of  the  town.  What 
did  this  succession  include?  Liabilities  only?  The  doctrine  is 
absurd. 

It  was  also  objected  that  the  property  was  assessed  under  one 
divit^ion  and  sold  under  another.  Defendants  cannot  object  to 
thisv  since  it  was  beneficial  to  them.  It  was  a  division  of  which 
Pinckard  had  been  a  party,  and  assented ;  not  an  arbitrary  divi- 
sion by  the  collector.     See  4  Peters  361. 

If  then,  as  we  contend,  all  the  necessary  facts  to  establish  the 
plaintiffs'  right  to  recover  under  their  tax  title  were  proved,  the 
court  erred  in  overruling  their  motion  for  a  new  trial. 

Sheriff's  Deed.  It  was  necessary  for  the  plaintiffs  to  show, 
to  entitle  them  to  a  recovery  under  the  sheriff's  deed,  a  judgment 
against  the  owner  of  the  premises  sold,  execution  thereon,  and 
sale.  The  levy  was  objected  to  as  being  too  indefinite.  It  is  made 
certain  by  a  certificate  of  sale.  Together  they  are  sufficient  to 
denote  the  precise  property  taken  and  sold.  11  Johns.  573 ;  6 
Wend.  213;  3  Cowen  75;  9  Cowen  536-;  4  Wend.  588.  The 
mortgage  from  Pinckard  to  Duncan  was  improperly  admitted  to 
defeat  the  title  of  the  plaintiffs. 

1.  It  was  no  lien.  Subsequently  acquired  title  does  not  enure 
to  mortgagee.  R.  L.  1833,  31,  §7.  The  common  law  rule  is 
here  limited.  A  distinction  is  made  between  deeds  absolute  and 
conditional.  A  mortgage  is  a  mere  incident  to  the  debt  it 
secures.  If  it  fails,  the  debt  remains.  In  the  case  of  a  deed  ab- 
solute, if  titles  fail,  nothing  remains. 

2.  The  mortgage  was  not  such  an  outstanding  title  as  the  de- 
fendants could  avail  themselves  of.  7  Johns.  278 ;  10  Johns. 
381. 

William  Martin,  on  the  same  side,  relied  upon  the  following 
points  and  authorities:  1.  The  court  below  did  not  err  in  re- 
ceiving the  minutes  of  the  Trustees  of  Alton,  to  prove  the  organi- 
zation of  the  town  of  Alton,  under  the  act  passed  in  1833, 
providing  for  said  organization;  and  the  record  book  of  the  Trus- 
tees of  the  said  town  was  competent  to  prove  their  acts.  1  Wend. 
555  ;  6  Wend.  651 ;  4  Peters'  Cond.  R.  714 ;  4  Peters  349 ;  1 
Strange  93. 

2.  The  court  erred  in  excluding  a  newspaper  offered  to  the 
jury  to  prove  a  collector's  notice,  that  the  taxes  of  1837,  due  to 
the  town  of  Alton,  were  due  ;  said  notice  by  mistake  bearing  date 
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18C6.     The  sufficiency  of  said  notice  was  properly  to  be 

[*  73]  decided  by  a  jurv,  and  not  by  the  court.     3  Wend.    450  ; 

9  Wend.  279  ;'2l\Vend.lO  ;  2  Johns.  Cas.  337;  12  Mass.  6. 

3.  The  court  erred  in  admitting  as  evidence  a  mortgage  made 
l)y  Wm.  G.  Pinckard,  to  a  person  not  a  defendant  in  tlie  eject- 
ment suit,  to  be  set  up  to  defeat  a  title  of  a  judgment  creditor  of 
the  mortgagor,  the  purchaser  of  the  equity  of  redemption  of  the 
mortgaged  premises.  1  Powell  on  Mort.  252,  254,  note  1 ;  3 
Johns.  Ch.  R.  275  ;  1  Caines  46-73  ;  7  Johns.  277  ;  18  Johns.  7-12  ; 
4  Wend.  369. 

J.  W.  Chickering,  for  the  defendants  in  error,  insisted,  I.  As 
to  the  tax  title.  1.  The  act  of  incorporation  of  the  town  of  Al- 
ton, of  A.  D.  1833,  requiredan  acceptance  thereof  b}^  the  inhabit- 
ants in  a  particular  manner,  and  the  minutes  of  the  Board  of 
Trustees  were  neither  competent  nor  sufficient  evidence  for  this 
purpose. 

2.  The  act  of  incorporation  and  the  ordinance  of  the  town  of 
Alton,  providing  for  levying  taxes,  are  unconstitutional  and  void, 
as  being  opposed  to  §20,  art.  VIII,  of  the  State  Constitution  which 
l)rovitles  for  an  equal  and  proportional  assessment  of  taxes.  Port- 
land Bank  v.  Aptliorp,  12  Mass.  252. 

3.  It  is  necessary  for  the  claimants  under  a  tax  sale,  to  show 
affirmatively  that  all  the  proceedings  have  been  strictly  regular. 
Gaines  et  ux.  v.  Stiles,  14  Peters  328  ;  Ronkendorf  v.  Taylor's 
lessee,  4  Peters  349;  McClung  v.  Ross,  5  Wheat.  116  ;  Blossom 
V.  Cannon,  14  Mass.  177;  Thayer  v.  Stearns,  18  Mass.  482  ;  A 
special  power  granted  by  statute,  affecting  the  rights  of  individ- 
uals, ought  to  be  sti-ictly  pursued.  Doe,  ex  dem.  Smith  v.  Hile- 
inan,  1  Scam.  323  :  Garret  v.  Doe,e.r  dem.  Wiggins,  1  Scam.  335 ; 
Rex  V.  Croke,  Cowp.  26 ;  Dwarris  on  Statutes  749-50,  and  the 
authorities  theie  cited. 

4.  It  should  be  affirmatively  shown  that  the  tax  for  which  the 
property  was  sold  was  unpaid. 

5.  The  proper  mode  of  collecting  a  tax  regularly  and  legally  as- 
sessed, in  the  absence  of  summary  powers  being  expressly  granted, 
is  by  the  usual  process  of  law  for  the  collection  of  debts.  Ber- 
gen V.  Clark,  1  Halstead  352. 

II.     As  to  the  title  under  the  sheriff's  deed. 

1.  A  subsequently  acquired  title  enures  to  the  benefit  of  the 
grantor.  R.  L.  131,  §  7  ;  and  the  same  is  a  common  law  princi- 
ple. Bensley  v.  Braden,  1  Eng.  Cond.  Chan.  R.  567  ;  and  a 
claimant  in  invitum  as  privy  in  estate  is  estopped  to  deny  the 
seizin  of  tlie  grantor  at  the  time  of  the  execution  of  the  deed. 
James  v.  Skinner,  3  Pick.  53  ;  Jewett  et  al.  v.  Taylor  et  al.  '.) 
Cranch  45  ;  3  Peter's  ("lond.  R.  254  ;  .Jackson  ex  dem.  v.  Danforth 
et  al.  12  Johns,  301  ;  Jackson  ex  dem.  Benson  v.  Matsdorf,  11 
Johns.    91;     2  Hilliard's   Abr.    401,   405,  and   the  authorities 
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there  cited ;  Carter  v.  Jackson,  4  Peters  82-83 ;  Crane  v.  [*  74] 
Morris,  6  Peters  598. 

2.  Upon  tlie  execution  of  a  mortgage  the  legal  estate  is  vested 
in  the  mortgagee.  4  Kent's  Com.  135,  154,  and  authorities  there 
cited ;  Moss  v,  Gallimore,  Douglass  279  ;  Newell  v.  Wright,  C 
Mass.  138. 

3.  The  rule  of  decision  in  this  case  is  the  common  law.  See  R. 
L.  425,  by  which  an  equity  of  redemption  is  not  vendible  by  vir- 
tue of  an  execution.  4  Kent's  Cora.  160,  and  the  authorities 
there  cited  ;  1  Powell  on  Mortgages  251  a,  note  f,  254  a,  and  note 
1,  and  255,  note  k. 

4.  A  levy  upon  the  estate  and  sale  under  such  levy  are  not  a 
levy  and  sale  of  an  equity  of  redemption. 

A.  Lincoln,  on  the  same  side,  relied  upon  the  following  points 
and  authorities  :  1.  The  notice  excluded  by  the  court  below  was 
properly  excluded.  Lessee  of  Dunn  v.  James  et  al.  1  McLean 
322;  14  Peters  322-328. 

2.  The  collector's  sale  is  void  because  it  is  not  certain  that  the 
tax,  for  which  the  premises  were  sold,  accrued  upon  the  premises. 
Ronkendorf  v.  Taylor's  lessee,  4  Peters  349. 

3.  The  sheriff's  sale  was  void,  because  it  is  not  certain  what 
premises  were  sold.  Simmonds  v.  Catlin,  2  Caines  61,  66;  Jack- 
son V.  Delane}',  13  Johns.  537,  551-2 ;  Thomas  v.  Turvey,  1  Har. 
and  Gill  435  ;  2  Johns.  260 ;  1  Johns.  Cas.  184. 

As  to  our  right  to  insist  on  the  certificate  of  sale  as  evidence  of 
what,  and  what  only  was  sold,  See  Jackson  v.  Vosburg,  9  Johns. 
270-277;  R.  L.  374,  §10. 

J.  J.  Hardin,  for  the  plaintiffs  in  error,  cited  the  following  au- 
thorities, and  made  the  following  additional  points  :  Tillinghast's 
Adams'  Eject.  32,  note ;  2  Ohio  293  ;  3  Ohio  232  ;  5  Ohio  458  ; 
4  Peters  350,  358,  363  ;  4  Blackf.  70. 

The  trustees  of  the  town  of  Alton  had  no  autliority  to  sell  lots 
for  the  nonpayment  of  taxes.  Israel  etal.  v.  Jacksonville,  1  Scam. 
290;  1  Halstead352;  1  Chit.  Plead.  124-7.  The  reason  why  a 
State  can  sell  lands  for  taxes,  without  the  judgment  of  a  court, 
is  because  it  is  a  sovereign.  The  legislature  cannot  sub-delegate 
its  sovereignty  to  a  town  corporation. 

The  ordinance  requiring  the  lots  to  be  valued,  without  regard 
to  improvements  is  a  violation  of  the  constitution.  Const.  Art. 
VIII,  §  20;  2  Blac.  Com.  16-18  ;    Sawyer  v.  Alton,  3  Scam.  127. 

The  town  corporation  of  Alton  was  dissolved  by  the  act  of  1837, 
incorporating  the  city  of  Alton,  and  the  city  authorities  had  no 
authority  to  make  the  deed;  and  the  dissolution  of  the  corpora- 
tion renders  void  all  proceedings  under  it. 

The  recitals  in  a  deed,  of  the  performance  of  acts  nec- 
essary to  validate  the  deed,  are  not  sufficient.    They  must  [*  75] 
be  proved   independent   of  the   deed.     7  Cowen    88-90; 
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4  Wheat.  77;  4  Peters'  Coiid.  R.  395-G  ;  4  Crancli  408  ;  9  Crancli 
64  ;  5  Ohio  458. 

No  propert}'"  passes  at  a  sheriff's  sale  except  what  is  declared  at 
the  time.     1  Johns.  Cas.  184. 

If  personal  property  is  sold  without  particular  designation,  the 
purchaser  acquires  no  title.     14  Johns.  352. 

The  attorney  of  the  plaintiff  in  execution  is  bound  to  notice  all 
irregularities  attending  the  execution.  2  Gaines  61.  So  also  is 
the  plaintiff. 

The  sheriff's  deed  was  not  made  prima  facie  evidence  of  the 
regularity  of  his  proceedings,  when  the  deed  in  this  case  was 
executed. 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  Eject- 
ment by  Fitch  and  Thomas  S.  Fay,  (who  dying  after  the  service 
of  the  declaration,  his  widow  and  heirs  at  law  were  made  parties,) 
to  recover  the  possession  of  "•  all  that  messuage,  tenement,  and 
lot  of  ground  situate,  lying,  and  being  in  the  city  of  Alton,  and 
state  of  Illinois,  and  known  and  designated  as  parts  of  lots  nos. 
ten  (10)  and  eleven  (11)  on  the  penitentiary  plat,  as  laid  off  by 
the  inspectors  of  the  penitentiary,  being  twenty-five  feet  on 
State  street,  in  the  said  city,  by  fift}^  feet  of  equal  width  on  Sec- 
ond street,  and  the  same  lot  on  which  stands  the  brick  building 
partially  occupied  by  the  drug  store  of  Marsh,  Hankinson  &  Co." 

The  plaintiffs  claim  said  premises,  first,  by  virtue  of  a  tax  title 
derived  from  the  town  and  city  of  Alton,  by  virtue  of  a  sale  for 
the  taxes  of  1837 ;  secondly,  the  heirs  of  Fay  claim  by  virtue  of   1 
a  sale  on  a  judgment  and  execution  in  favor  of  Thomas  S.  Fay,   ' 
in  his  life  time,  against  William  G.  Pinckard. 

The  jury  found  for  the  defendants;  and  the  court  refused  a 
motion  for  a  new  trial.  To  this,  as  well  as  the  opinions  of  the 
court  in  rejecting  and  admitting  testimony  on  the  part  of  the 
plaintiffs  and  the  defendants,  there  was  a  bill  of  exceptions,  and 
an  agreement  that  each  party  might  assign  errors.  It  was  further 
agreed,  tliat  if  the  court  erred  in  any  material  point  affecting  the 
l)laintiffs'  right  to  recover,  either  by  refusing  proper  testimony  on 
the  part  of  the  plaintiffs,  or  admitting  improper  testimony  on 
behalf  of  the  defendants,  or  in  refusing  a  new  trial,  then  a  venire 
de  novo  sliould  be  awarded  ;  otherwise  the  judgment  below  to 
stand.  The  plaintiffs  have  assigned  seven  errors,  and  the  defend- 
ants eight;  but  I  deem  it  unnecessary  to  set  them  down,  as  tlie 
facts  upon  which  they  arise  will  be  noticed  in  tracing  tiie  history 
of  this  cause,  and  disposing  of  the  numerous  points  raised  and 
discussed. 

In  the  first  place,  to  maintain  their  title  upon  the  sale 

[*  76]  for  taxes  l)y  the  corporation  of  Alton,  tlie  ])laintiffs  read  in 

evidence  an  act  of  the  legislature  passed  February  6, 1833, 

(Private  Acts  of  1833,  207,)  incorporating   the  town  of  Alton,] 
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and  for  the  purpose  of  showing  an  acceptance  of,  and  incorpora- 
tion under  said  act,  by  the  inhabitants  of  the  town  of  Alton,  the 
original  minutes  of  the  Board  of  Trustees  of  Alton,  proved  by 
the  clerk  of  the  Board,  were  offered  in  evidence.  The  minutes 
had  been  transcribed  into  a  book  kept  by  the  Board  of  Trustees. 
This  book,  upon  enquiry  and  search  amongst  the  records  and 
files  of  the  corporation  and  of  its  officers,  could  not  be  found. 
These  minutes  were  objected  to,  but  admitted  by  the  court. 

They  were  properly  admitted  in  evidence.  The  object  was  to 
establish  the  incorporation  of  the  town  under  the  act  of  1833,  and 
the  act  being  read,  the  original  minutes  of  the  Trustees,  showing 
the  acceptance  of  the  charter,  and  their  acts  under  it,  are  good 
evidence  to  establish  the  fact.  I  think  them  of  quite  as  high  a 
grade  of  evidence  as  the  bock  into  which  they  had  been  tran- 
scribed. But  admitting  that  they  were  but  secondary,  still  their 
introduction  was  proper,  the  loss  of  the  book  having  been  shown. 
Much  slighter  proof  has  been  received  as  sufficient  to  establish 
the  existence  of  a  corporation.  Thus,  having  produced  the  act 
of  incorporation,  proof  of  acts  by  the  corporation  under  it  have 
been  held  sufficient  evidence  of  the  acceptance  of  the  charter,  and 
organization  of  the  corporation.  1  Wend.  555  ;  3  Wend,  296. 
The  minutes  and  entries  made  by  the  officers  of  a  corporation,  if 
it  appear  that  they  liave  been  kept  in  a  proper  place,  and  by  a 
proper  person,  are  admissible.  See  on  this  point,  1  Wend.  555  ; 
6  Wend.  655;  4  Peters'  Cond.  R.  7U;  4  Peters  349;  1  Strange 
93 ;  Angel  and  Ames  on  Corp.  290 ;  3  Wend.  296 ;  5  Har.  and 
Johns.  123 ;  9  Cowen  194. 

It  was  proved  that  said  Board  of  Trustees  acted  under  the 
charter  contained  in  the  act  of  1833. 

The  plaintiffs  then  offered  to  read  in  evidence  an  ordinance  of 
the  said  board  of  trustees,  providing  for  the  assessment  and  col- 
lection of  taxes  under  the  powers  granted  in  their  charter  of 
incorporation,  which  was  duly  published.  Objection  was  made; 
but  it  was  admitted  by  the  court.  The  charter  provides  "  that 
the  board  of  trustees  shall  have  power,  by  ordinance,  to  levy  and 
collect  taxes  upon  all  the  real  estate  within  the  town,  not  exceed- 
ing the  one-half  of  one  per  centum  upon  the  assessed  value  there- 
of, except  as  hereinafter  excepted,"  etc.;  and  after  enumerating 
various  powers  and  objects,  the  charter  adds,  "  and  from  time  to 
time,  to  pass  such  ordinances,  to  carry  into  effect  the  objects  of 
this  act,  and  the  powers  hereby  granted,  as  the  good  of  the  inhab- 
itants may  require  ;  and  to  impose  and  appropriate  fines  and  for- 
feitures, for  the  breach  of  any  ordinance,  and  provide  for  the 
collection  thereof."  (Private  Acts  of  1833,  207,  §5.) 
The  sixth  section  provides  for  a  special  tax  for  the  im-  [*  77] 
provement  of  the  streets,  etc. ;  and  the  tenth  section  pro- 
vides for  the  redemption  of  land  sold  by  the  authority  of  the  cor- 
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pviration.  Under  this  charter  the  board  of  trustees  proceeded  to 
ordain  and  establish,  by  ordinance,  "  that  all  lots,  out  lots,  and 
lands  lying  within  the  limits  of  the  corporation  of  Alton,  shall  be 
subject  to  taxation  ;  that  one-half  of  one  per  cent,  shall  be  levied 
annually  upon  the  amount  of  the  assessment  list  of  the  same; 
that  it  shall  be  the  duty  of  the  assessors,  elected  immediately 
after  the  first  Monday  in  May,  in  every  year,  having  first  been 
qualified,  to  proceed  to  value  and  assess  all  such  lots,  out  lots, 
and  lands  aforesaid,  having  no  regard  to  the  improvements  there- 
on ;  that  they  shall  make  complete  lists,  with  a  description  of 
said  lots  and  lands,  the  names  of  the  owners,  if  known,  and  the 
valuation,  setting  them  in  separate  columns,  and  make  return  to 
the  board  of  trustees  within  fifteen  days;  that  the  clerk  of  the  board 
of  trustees,  immediately  after  such  return,  shall  give  notice  in 
some  newspaper  printed  in  said  town,  that  said  assessment  list 
has  been  returned,  and  that  the  board  of  trustees  will  sit  on  the 
first  Monday  of  June  following,  or  such  other  time  as  they  shall 
appoint,  as  a  court  to  hear  and  determine  all  appeals  from  said 
assessments;  after  the  board  shall  have  thus  corrected  the  assess- 
ments, the  amount  of  tax  shall  be  carried  out  in  a  column  for 
that  purpose,  and  added  up  by  the  clerk,  and  certified  by  him, 
and  handed  to  the  town  collector,  who  shall  be  charged  with  the 
amount  of  taxes  due  thereon.  The  certificate,  under  seal,  shall 
be  a  sufficient  authority  to  the  collector  to  collect  the  same. 
Within  fifteen  dajs  after  receiving  the  said  list,  the  collector 
shall  give  notice,  for  three  weeks  successively,  in  some  news- 
paper in  Alton,  etc.,  that  tlie  taxes  for  that  year  are  due  and  pay- 
able ;  and  if  those  owing  taxes  neglect  or  refuse  to  pay  the  same, 
by  the  first  day  of  October  following,  the  collector  shall  proceed 
to  advertise  such  lots,  parts  of  lots,  and  lands,  on  wliich  taxes 
remain  due  and  unpaid,  for  sale  at  public  auction,  giving  at  least 
sixty  da3-s'  notice  of  the  time  and  place  of  such  sale,  in  some 
newspaper  printed  in  said  town,  etc.,  which  sales  shall  be  made 
annually  on  the  last  Monday  in  December.  At  the  time  and 
place,  the  collector  shall  proceed  to  sell  so  much  of  the  said  lots 
and  lands  as  will  bring  the  taxes  and  cost  due  thereon.  He  shall 
keep  a  register  of  such  sales,  in  a  book,  in  which  he  shall  enter 
such  lots  or  tracts  of  land,  stating  the  precise  quantity  of  each 
lot  or  piece  of  land  sold,  and  the  amount  sold  foi-.  He  shall  give 
a  certificate  of  purchase  to  tlie  purchaser ;  and  if  not  redeemed 
in  two  years,  the  collector  then  in  office  shall  make  a  deed  to 
the  purchaser,  as  near  as  may  be,  in  tlie  form  ])rescribed  by  law 
to  be  given  by  the  auditor  in  similar  cases.  He  shall  seal  and 
acknowledge  the  same  before  some  justice  of  the  peace,  or  notary 

public,  of  the  proper  county.  Said  deed  shall  vest  the 
[*  78]  fee  simple  of  such  lots  or  lands  in  the  purchaser,  his  heii'S 

and  assigns. '  Said  deed  shall  be  evidence  of  the  duties  re- 
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quired  by  this  ordinance  having  been  performed,  until  the  con- 
trary shall  be  proved.  The  collector  shall  make  out  a  certified  list 
of  such  sales,  specifying  the  precise  quantity  of  each  lot  or  piece  of 
land  sold,  to  whom  sold,  and  the  amount  of  the  taxes  and  costs  sold 
for,  and  the  date  of  sale.  The  list  shall  be  deposited  with  the  clerk 
of  the  board  of  trustees,  and  filed  in  his  office.  The  lots  or  lands 
may  be  redeemed  at  any  time  within  two  years,  by  payiisg  double 
the  amount  of  the  cost  and  tax  to  the  purchaser,  saving  to  min- 
ors the  right  of  redemption  for  one  year  after  the  youngest 
comes  of  age ;  but  any  person  redeeming  shall  pay  all  subsequent 
taxes,  with  interest  at  six  per  cent.,"  etc. 

It  is  contended  by  the  defendants,  that  this  ordinance  is  un- 
constitutional and  void  ;  that  the  corporation  had  no  power,  un- 
der the  20th  section  of  the  8th  article  of  the  constitution,  to  levy 
such  an  assessment  upon  one  portion  of  the  land,  excluding  an- 
other portion,  to  wit,  the  improvements  upon  the  land.  They 
also  insist  that  the  corporation  had  no  power,  under  the  constitu' 
tion  or  the  charter,  to  provide  for  such  summary  sale  of  the  land 
for  the  taxes. 

The  8th  section  of  the  8th  article  provides,  "  That  no  freeman 
shall  be,  in  any  manner  deprived  of  his  property,  or  disseized  of 
his  freehold,  but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land." 

I  am  of  opinion  that  it  is  unnecessary  to  investigate  the  ques- 
tion as  to  the  power  of  the  legislature  to  discriminate  amongst 
the  objects  of  taxation;  or  its  power  to  levy  upon  only  a  portion 
of  one  kind  of  property ;  as  the  question  may  be  disposed  of  un- 
der the  charter. 

There  is  not  a  doubt  in  my  mind  that  the  corporation  exceeded 
its  powers,  in  declaring  that  the  collector's  deed  should  be  evi- 
dence of  a  compliance  with  all  the  prerequisites  of  the  ordinance. 
The  legislature  alone  possesses  the  power  to  make,  change,  or 
alter  the  rules  of  evidence.  It  was  then  the  duty  of  the  plaintiffs, 
to  prove  every  material  allegation  or  fact  necessary  to  show  a 
right  of  recovery.  Claiming  under  a  sale  of  this  land,  for  taxes 
due  to  a  corporation,  and  made  by  it,  it  was  material  to  show, 
not  only  a  power  to  levy  and  collect  a  tax,  but  that  the  land  was 
subject  to  that  taxation ;  that  the  tax  levied  was  authorized  ; 
that  it  was  due  and  unpaid ;  and  that  the  powers  granted  had 
been  strictly  complied  with. 

For  the  purpose  of  showing  the  power  to  levy  this  tax,  the 
charter  of  the  corporation  was  shown  to  the  court,  by  which  the 
corporation  was  authorized  to  "  levy  and  collect  taxes  upon  all 
real  estate  within  the  town,  not  exceeding  one-half  of  one  per 
centum  upon  the  assessed  value  thereof."  Here  is  a  power 
conferred  to  levy  a  tax ;  but  as  all  fixed  and  permanent  [*  79] 
buildings  and  improvements  upon  land  are  a  part  of  the 
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land,  in  assessing  tlie  value,  it  is  necessary  to  estimate  tlie  whole, 
according  to  this  charter.  The  board  of  trustees  seemed  to  think 
themselves  empowered  to  pass  ordinances  discriminating  as  to 
the  parts  and  distinguishable  portions  of  the  land,  under  another 
clause,  authorizing  the  passage  of  such  ordinances,  from  time  to 
time,  as  to  carry  into  effect  the  objects  of  the  charter.  This 
they  had  no  power  to  do.  The  legislature  had  already  desig- 
nated the  estate  upon  which  taxes  might  be  assessed.  Therefore 
it  was  not  necessary,  in  the  exercise  of  their  powers,  to  specify 
what  estate  should  be  taxed.  The  legislature  had  fixed  the  per 
cent.;  and  the  mode  of  levying  that  per  cent,  was  upon  the  as- 
sessed value,  and  that  was  to  be  made  upon  all  the  real  estate 
within  the  corporation.  It  was  not  necessary  then  to  pass  this 
ordinance,  in  carrying  into  effect  the  powers  granted.  Much 
less  could  the  board  change  the  objects  of  taxation.  The  ordi- 
nance, therefore,  in  this  respect,  is  in  violation  of  the  corpora- 
tion charter,  and  void. 

It  is  not  necessary  to  go  into  an  examination  of  the  power  of 
the  legislatuie  to  discriminate  amongst  the  objects  of  taxation,  in 
order  to  determine  this  case ;  and  the  court  are  therefore  disin- 
clined to  discuss  a  question  so  vital  to  the  validity  of  many  titles 
in  this  state,  in  a  case  where  other  questions  supersede  its  neces- 
sity. Neither  does  it  become  necessary  to  determine  wliether  the 
legislature  can  authorize  this  corporation  to  levy  an  additional  tax 
above  the  state  and  county  tax,  without  making  it  general  to  the 
whole  state.  This  may  be  strictly  a  private  corporation  for  most 
of  its  objects;  and  yet  it  seems  to  me  to  be  invested  Avith  some 
powers  that  so  nearly  resemble  and  concern  the  police  adminis- 
tration of  justice,  as  to  make  it  a  public  corporation  as  to  tliose 
objects.  The  corporation  must  strictly  pursue  the  law  creating 
it,  or  giving  it  power  to  act.      2  Scam.  187  ;    2  Kent's  Com.  298. 

A  power  to  sell  property  for  taxes  is  a  naked  power,  and  must 
be  strictly  pursued.  Every  thing  required  to  be  done  must  be 
done ;  and  those  claiming  under  a  tax  sale  will  be  required  to 
make  strict  proof  that  every  thing  was  done  required  by  the 
statute  ;  that  tlie  land  was  liable  to  taxation,  was  assessed,  and 
that  the  taxes  were  due  and  unpaid.  4  Peters  349  ;  13  Peters 
328  ;  14  Mass.  177;  2  Peter's  Cond.  R.  151 ;  4  Peter's  Cond.  R. 
395  ;  5  Wheat.  116  ;  6  Wheat.  119;  1  Cooke  360-5. 

The  assessors  for  the  said  town  were  regularly  appointed,  and 
made  tlieir  assessment,  valuation,  and  return  of  the  property 
within  tlie  corporation.  The  premises  in  question  were  parts  of 
lots  ten  (10)  and  eleven  (11)  ou  the  penitentiary  plat,  The  re- 
turn was  in  this  form  : 
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Penitentiary  Lots. 


[*  ^0] 


Lots. 
10 
11 


Valuation. 
$5,000. 
4,500. 


Owners'  Names. 
S.  W.  Robbins,  20  ft. 
A.  C.  Hankinson. 


Tax. 

825.00. 
22.50. 


By  the  ordinance,  notice  was  required  to  be  given  by  the  clerk, 
that  the  board  of  trustees  would  sit  as  a  court  of  appeal,  to  hear 
all  complaints  as  to  the  assessment.  The  plaintiffs  offered  in  evi- 
dence a  copy  of  the  Alton  Spectator,  of  dates  of  May  27,  and 
June  1st  and  8th,  1837,  containing  the  notice,  which  was  tliat  the 
trustees  would  sit  on  the  5th  and  19th  of  June  next,  as  such 
court  of  appeal.  There  was  no  other  date  to  the  notice  than  the 
words  "May  25.  4t."     This  was  objected  to,  but  admitted. 

The  parties  agreed  that  a  clear  title  existed  in  the  defendant 
Pinckard ;  that  S.  C  Pierce  was  collector,  and  that  the  tax  list 
was  handed  over  to  him,  for  the  collection  of  the  taxes  of  the 
year  1837. 

It  was  also  admitted,  that  prior  to  the  year  1837,  Isaac  Negus 
and  George  Robbins,  then  being  owners  of  the  said  lots  in  fee, 
had  subdivided  them  in  the  following:  manner: 


LOT 

NUMBER 

ELEVEN 

CD 
O 

o 

No.  3. 

No.  2. 

No.  1. 

%  « 

CD 

LOT 

NUMBER 

TEN 

CD 

2b  ft. 

2b  ft. 

20  A 

State  Street. 


but  )io  record  of  such  subdivision  was  ever  made. 

That  S.  W.  Robbins  owned  subdivision  lot  No.  1,  in  the  year 
1837,  and  paid  the  collector,  prior  to  the  day  of  sale,  $14,  Vvliich 
v.ras  received  as  the  tax  due  for  his  proportion  of  lots  10  and  11, 
and  discharged  that  proportion  as  lot  No.  1  ;  that  Hankinson  like- 
wise being  owner  of  subdivision  No.  2^  paid  in  like  manner  $16.71 ; 
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both  deriving  title  from  Negus  and  Robbing,  who  made  the  sub- 
division of  the  lots.     It  appeared,  from  the  tax  book,  that  the  re- 
mainder of  the  tax  for  that  year  on  lots  10  and  11  was  unpaid, 
r*  sn     Pinckard  admitted  that  he  was  owner  of  subdivision  no. 
L        -Is,  and  did  not  pay  an}^  tax  on  it  for  that  j-ear. 

The  collector  was  required,  by  ordinance,  to  give  notice  that 
the  taxes  were  due,  and  if  not  paid  by  the  1st  of  October,  he 
would  proceed  to  advertise  and  sell.  He  was  also  required,  if  not 
paid  by  that  time,  to  advertise  and  sell.  The  plaintiffs  ofteied 
copies  of  the  Alton  Spectator  to  prove  the  giving  of  the  first 
Qotice,  which  were  published  on  the  27th  of  July,  and  10th,  17th, 
24th,  and  31st  of  August,  1837.  This  notice  bore  date  "Alton, 
July  6,  1836."  In  connection  with,  and  explanatory  of  this 
notice,  they  offered  to  prove  the  like  notices  of  taxes  being  due, 
published  in  the  Alton  Spectator  for  1836,  and  that  the  notice 
was  intended  for  1837,  and  the  date  was  a  mistake;  but  the  court 
excluded  the  whole  of  this  testimony. 

Tlie  ol)ject;  of  giving  notice,  I  think  would  be  completely  de- 
feated, if  such  evidence  could  be  admitted  to  correct  the  mistake, 
unless  the  party  would  bring  that  explanation  home  to  eacli  i)ei- 
son  in  interest;  and  also  show  that  the  public  were  also  apprised 
of  the  mistake,  and  did  attend  the  sale,  so  as  to  ensure  lair  com- 
petition at  the  biddings.  Sales  might  be  conducted  under  such 
defective  notice,  and  the  party  be  able  to  show  it  to  be  a  mistake, 
and  what  the  true  intention  was,  still  the  public  might  not  be  ap- 
])rised,  the  purchaser  might,  as  is  said  by  the  court  in  Ohio,  (2 
Ohio  233,)  obtain  acres  for  cents,  without  competition,  the  tax 
pa3-er  have  his  land  sacrificed  for  a  trifle,  and  yet  the  purcliaser 
sustain  his  purchase  by  showing  what  the  collector  intended,  or 
that  the  printer  made  a  mistake. 

There  is  too  much  uncertainty;  the  mischiefs  would  be  irrepa- 
rable. The  object  is  to  ensure  fair  competition,  for  the  benefit  of 
all  concerned,  and  if  the  notice  is  so  defective  as  not  to  give  the 
proper  information,  the  sale  will  be  void.  2  Oliio  232;  4  Peters 
360;  5  Ohio  458.  This  secret  information  or  intent  of  the  pub- 
lication cannot  aid  it. 

I  think  it  unnecessary  to  pursue  further  the  questions  arising 
under  this  tax  sale,  as  I  think  the  corporation  exceeded  its  pow- 
ers in  passing  this  ordinance,  changing  so  vitally  the  law  of  its 
charter,  and  could  not  cut  off  enquiry  by  its  rule  of  evidence. 
But  even  admitting  the  legality  of  the  ordinances,  no  such  notices 
were  given,  as  required  by  them  to  authorize  a  sale  and  consum- 
mate a  title. 

The  plaintiffs  then  proved  that  Thomas  S.  Fay,  the  ancestor  of 
])art  of  the  plaintiffs,  recoveied  a  judgment  against  the  defendant 
Pinckard,  in  the  Madison  circuit  court,  at  the  May  term,  1837, 
for  $118.03,  and  cost;  that  an  execution  issued,  which  was  levied, 
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which  levy  was  endorsed  as  follows:  "  Levied  this  execution,  May 
28th,  1837,  on  a  certain  lot  situated  on  the  angle  of  Second  and 
State  streets,  in  the  town  of  Alton,  and  advertised  to  be  sold  July 
29th,  1837.  N.  Buckmaster,  Shff.  M.  C." 

that  the  same  was  appraised  at  $8000,  and  sold  for  the  sum  [*  82] 
of  $136.54,  to  said  Fay,  at  public  vendue;  and  upon  the 
sale  the  sheriff  executed  the  following  certificate  of  purchase: 
"  Thomas  S.  Fliy  v.  William  G.  Pinckard.  This  will  certify  that 
by  virtue  of  an  execution  in  this  cause  out  of  the  Madison  circuit 
court,  numbered  2171,  I  have  this  day  sold  to  Thomas  S.  Fay,  a 
certain  lot  situated  on  the  angle  of  State  and  Second  streets,  on 
Avhich  stands  a  three  story  brick  house,  for  the  sum  of  one  hun- 
dred and  thirty-six  dollars  and  fifty-four  cents,  he  being  the  high- 
est and  best  bidder  therefor;  will  be  entitled  to  a  deed  for  the 
same,  after  the  expiration  of  fifteen  months  from  this  date,  unless 
redeemed  according  to  law.     July  29,  1837. 

N.  BUCKMASTER,  Shff.  M.  C." 
They  also  read  in  evidence  a  deed  from  John  Adams,  sheriff  of 
tlie  said  county,  and  successor  of  N.  Buckmaster,  executed  on  the 
4th  day  of  November,  1838,  duly  acknowledged  on  the  24th,  and 
recorded  on  the  26th  of  November,  1838,  in  which  the  land  is  de- 
scribed as,  "beginning  at  the  corner  of  Second  and  State  streets, 
and  thence  running  north,  thirty-five  feet,  along  the  west  side  of 
State  street,  thence  west  fifty  feet,  parallel  with  Second 
street;  thence  south,  twenty-five  feet,  parallel  with  State  street, 
to  the  north- side  of  Second  street;  thence  along  the  north  line  of 
Second  street,  to  the  place  of  beginning,  being  the  same  lot  on 
which  the  said  Pinckard  is  now  erecting  a  brick  store;"  as  de- 
scribed in  a  certain  mortgage  from  the  said  Pinckard  to  Joseph 
Duncan,  dated  the  5th  day  of  January,  1837.  The  plaintiffs  also 
identified  the  premises  described  in  the  deed,  with  those  claimed 
in  the  declaration.     To  all  this  the  defendants  excepted. 

I  will  not  notice  the  subsequent  proceedings,  and  the  manner 
in  which  the  question  has  been  raised  upon  this  evidence;  nor  the 
mortgage  introduced  by  the  defendants,  and  the  points  made  upon 
it.  The  mortgagee  is  not  before  the  court;  and  as  the  questions 
upon  the  mortgage  are  not  necessary  to  the  decision  of  this  case, 
I  will  forbear  any  remarks  upon  it,  in  as  much  as  he  cannot  be 
heard. 

The  questions  presented  are  upon  the  certainty  of  description 
of  the  realty  levied  upon,  and  the  liability  of  the  equity  of  re- 
demption to  execution. 

The  earliest  doctrine  in  England,  settled  that  the  whole  legal 
estate  was  in  the  mortgagee,  and  courts  of  law  were  not  disposed 
to  notice  the  interest  of  the  mortgagor.  2  Wils.  86;  1  Powell  on 
Mort.  251,  note  f.  But  equity  soon  interposed  to  protect  the  in- 
terest of  the  mortgagor,  by  treating  the  mortgage  as  a  mere  secu- 
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rity  for  the  payment  of  the  money  loaned  or  secured,  and  the 
mortgagor  as  the  real  owner  of  the  estate.  See  1  Powell  on  Mort. 
251,  notes,  e,  f,  252,  note  g,  et  seq.,  for  the  nature  of  this  estate 
now. 

This  view  of  the  subject  is  based  upon  the  justice  of  the 
[*  83]  case,  and  carries  into  effect  the  true  intent  of  the  parties; 
and  the  strictness  of  the  law  has  yielded  to  the  principles 
of  justice  and  equity. 

The  mortgagor  is  now  regarded  as  the  real  owner  of  the  land, 
for  all  beneficial  purposes,  subject  to  the  charge  of  the  repayment 
of  the  money. 

The  statute,  (Gale's  Stat.  389,  §  1 ;  R.  L.  370,)  has  subjected 
the  goods  and  chattels,  lands,  tenements,  and  real  estate,  to  the 
payment  of  debt. 

The  doctrine  now  held  in  the  United  States,  in  regard  to  the 
estate  of  the  mortgagor,  is  to  treat  him  as  the  real  owner  of  the 
estate,  for  all  beneficial  purposes,  subject  only  to  the  rights  and 
incumbrance  of  the  mortgagee. 

I  am  of  opinion  that  the  equity  of  redemption  is  liable  to  exe- 
cution for  debt ;  the  equity  of  redemption  would  pass  to  the  pur- 
chaser ut  the  execution  sale,  subject  to  the  same  rights  of  re- 
demption as  the  land  itself,  and  also  to  all  the  rights  of  the  mort- 
gagee. 3  Johns.  Ch.  R.  277  ;  1  Caines'  Cas.  46  ;  18  Johns.  7  ; 
see  also  1  Cowen  508  ;  1  Powell  on  Mort.  307,  note  g  ;  contra,  1 
Ohio  314.  In  New  York  an  equity  of  redemption  is  regarded  as 
real  estate.     7  Johns.  277. 

It  is  objected  that  the  levy  and  certificate  of  purchase  are  too 
uncertain  to  authorize  a  sale.  The  debtor,  creditor,  and  pur- 
chaser are  all  interested  in  this  respect.  The  debtor  and  creditor 
are  interested  ;  the  former,  that  the  public  may  be  notified,  witii 
such  certainty  of  the  description  of  the  property,  as  will  enable 
persons  wishing  to  bid  to  form  a  correct  estimate  of  its  value,  so 
that  his  estate  may  not  be  sacrificed  ;  the  latter,  that  it  may 
sell  for  enough  to  satisfy  his  debt ;  and  the  purchaser,  that  he 
may  be  enabled  to  identify  his  purchase,  and  maintain  or  re- 
cover the  possession,  and  defend  his  title.  The  levy  Avas  made 
upon  "a  certain  lot  situated  on  the  angle  of  State  and  Second 
streets,  in  the  town  of  Alton  ;"  and  it  appears  by  the  certificate, 
that  the  sheriff  sold  "a  certain  lot  situated  on  the  angle  of 
State  and  Second  streets,  on  which  stands  a  three  story  brick 
house." 

Can  any  one  identify  this  property  from  either  of  these  descrip- 
tions? There  may  be  four  angles  on  State  and  Second  streets; 
and  if  so,  on  which  one  of  the  four  was  this  levy  made  ?  An- 
other difficulty  might  arise,  and  which  is  very  strongly  illustrated 
in  this  case,  by  the  plat  of  the  subdivisions  of  lots  ten  (10)  and 
eleven  (11).     Subdivision  no.  three  (3)  is  shown  upon  that  plat 
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to  belong  to  the  defendant  Pinckard  ;  so  much  of  this  subdivision 
as  lies  in  lot  no.  ten  (10),  lies  on  one  angle  of  the  said  streets, 
but  the  other  part  of  the  subdivision  does  not,  although  the 
whole  subdivision  belongs  to  the  defendant  Pinckard,  and  this 
ejectment  is  brought  for  the  whole.  Was  the  levy  made  upon 
the  whole,  or  only  half  of  the  subdivision  lying  on  that  angle, 
supposing  it  to  have  been  upon  that  angle  of  those  streets  ? 
Could  the  public,  from  such  a  levy,  or  advertisement  pur-  [*  84] 
suant  to  it,  ascertain  what  property  was  to  be  offered,  so 
as  to  estimate  it,  and  determine  how  much  to  bid  ?  I  am  of  opin- 
ion that  it  is  too  uncertain  to  enable  any  one  to  value  it  so  as  to 
bid,  or  to  find  and  identify  it.  The  fact  that  it  was  appraised 
at  $8,000,  and  sold  for  $136.54,  is  a  strong  circumstance,  showing 
that  it  was  too  indefinite  to  enable  bidders  to  make  offers.  The 
certificate  of  purchase,  regarding  it  alone,  and  not  in  connection 
with  the  levy,  is  still  more  uncertain.  It  adds  that  there  is  a 
brick  house  upon  it,  three  stories  high  ;  but  it  does  not  show 
where  the  lot  is  situated,  whether  it  be  on  State  and  Second 
streets  in  Alton,  or  elsewhere.  But  taking  them  both  together, 
still  the  same  uncertainty  exists.  I  therefore  think  the  sale  void 
for  uncertainty.  Sheldon  v.  Soper,  14  Johns.  652 ;  4  Peters, 
349. 

The  deed  cannot  remedy  it.  The  deed  should  be  made  for 
the  property  levied  upon  and  sold.  The  grantor  in  this  deed, 
who  was  the  successor  of  the  sheriff  making  the  levy  and  sale, 
seemed  to  be  aware  of  this  uncertainty,  if  he  conveyed  the  same 
premises.  For  he  has  introduced  altogether  a  different  des- 
cription into  the  deed ;  so  different  that  it  does  not  appear 
to  be  the  same  premises  sold  on  the  execution.  He  had  no 
right  to  convey  any  other.  The  deed,  therefore,  cannot  aid  the 
uncertainty. 

We  are  of  the  opinion  that  this  whole  proceeding  is  void  for 
uncertainty ;  and  that  the  judgment  below  be  affirmed  with 
costs. 

Treat  and  Douglass,  Justices,  dissented. 

Judgment  affirmed. 


Lansing  S.  Wells  v.  Paris  Mason  et  al..,  administrators,  etc. 

Error  to  Madison. 

I.     V^ K\\^^~ discontinuance  by  trial.     A  party  by  going  to  trial  in  the  court  below, 
without  making  any  objection,  waives  a  discontinuance,  if  one  has  previously  occurred 
by  reason  of  an  omission  to  take  proper  steps  to  continue  the  cause  in  court. 
.     2.    Jurisdiction — presumption.     Every  presumption  is  to  be  made  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction. 

3.     Same — same.     The  act  of  March  2d,  1839,  provided  that  the  causes  pending  in, 
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and  the  records  of,  the  municipal  court  of  the  city  of  Alton,  should  be  transferred  to 
the  Madison  circuit  court,  if  a  majority  of  the  legal  voters  of  the  city  should  vote  for 
the  abolition  of  the  municipal  court.  The  record  of  a  cause  showed  that  the  last  pro- 
ceedings in  the  municipal  court  were  had  at  the  April  term,  1S39,  and  that  the  next 
proceedings  were  had  in  the  Madison  circuit  court,  at  the  April  term,  1841;  but  the 
record  no  where  showed  how  the  cause  came  into  the  Madison  circuit  cuurt ;  but  it 
did  appear  that  the  parties  appeared  and  went  to  trial  in  the  latter  court :  Held,  that 
the  supreme  court  would  presume  the  happening  of  the  contingency  mentioned  in  the 
act,  and  that  the  cause  was  legally  transferred  to  the  Madison  circuit  court. 

4.  Practice — no  discontimiince,  when.     Where  a  plaintilf  replies  to  a  plea  which 
answers  only  a  part  of  a  declaration,  without  taking  judgment    for   the  part  unan- 
swered, and  there  are  other  pleas   which  answer  the   whole  declaration,   he 

[*  85]  does  not  thereby  discontinue  his  suit.     Under  the  circumstances   of  this  case, 
the  plaintiff  had  his  election  to  demur  to  the  defective  plea,  or  to  take  issue 
upon  the  same. 

5.  JURiSDiCTiox — presumption  of.  when.  Nothing  will  be  presumed  in  favor  of 
the  jurisdiction  of  an  inferior  court  of  limited  jurisdiction.  It  is  not  suthcient,  there- 
fore, to  aver  generally  tliat  it  has  jurisdiction,  where  the  gist  of  the  action  or  defence 
dejiends  upon  its  proceedings.  The  pleader  must  aver  such  facts  as  will  show  that  it 
had  jurisdiction,  {a) 

6.  Pleading — prior  judgment.  It  is  not  sufficient  in  pleading  the  proceedings  be- 
fore two  justices  of  the  peace,  in  an  action  for  forcible  entry  and  detainer,  to  aver 
that  the  complaint  was  made  according  to  law.  The  plea  should  set  forth  and 
show,  in  substance,  the  facts  contained  in  the  complaint,  and  that  it  was  made  under 
oath. 

7.  Landlord  and  Tenant — lessor  dead.  It  is  not  necessary  in  a  suit  by  an  ad- 
ministrator, for  rent  accruing  during  the  life  time  of  the  intestate,  to  show  title  in  his 
intestate. 

8.  Same — same.  A  plea  to  an  action  for  rent  by  an  administrator,  which  avers  an 
eviction  by  another  having  the  prior  and  better  title,  is  a  good  bar  to  the  action.  It 
is  not  necessary  that  the  plea  should  set  forth  the  title  of  the  evictor. 

9.  Same — lessee  evicted,  no  rent  due.  The  word  demise  in  a  lease  imports  a  legal 
estate  in  the  lessor;  and  if  ihe  lessee  be  ejected  from  the  demised  premises,  by  force 
of  an  adverse  title  and  entry,  he  will  be  discharged  from  the  payment  of  the  rent. 

TO.  Same — denial  of  title  in.  landlord.  Though  a  lessee  is  estopped  to  deny  his 
lessor's  title,  he  may  show  that  his  lessor  had  but  a  limited  interest  which  has  deter- 
mined. 

This  cause  was  heard  in  the  Madison  circuit  court,  at  the 
April  term,  1841,  before  the  Hon.  Sidney  BREEsaand  jury.  Ver- 
dict was  rendered  for  the  phiintiffs  for  $020.35  damages,  upon 
which  judgment  was  rendered.  The  defendant  brought  the 
cause  to  this  court  by  writ  of  error.  The  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

S.  T.  Sawyer,  for  the  plaintiff  in  error,  contended. 

The  declaration  is  insufficient  for  the  plaintiffs  below  to  main- 
tain their  suit.  It  does  not  set  out  the  title  which  the  intestate 
had  at  tlie  time  of  making  the  indenture,  and  at  the  time  of  his 
death.  Story's  Plead.  210-11;  Parker  v.  Manning,  7  Term.  R. 
533;  1  Chit.  Plead.  895-6  ;  1  Saund.  112,  a,  note  1  ;  Dean  and 
Chap,  of  Bristol  v.  Geyse,  -1  Term.  11.  75  ;  1  Williams'    Exrs. 

Cases  Citing  Text.  cess;  right  to  be  sued  in  particular  county 

(rt)  Where  circuit  court  sends  its  sum-  is  privilege  which   defendant  waives,  un- 

mons  to  foreign  county,  it  is  not  essenti;.l  less   he    insists     upon     it    in    npt    time, 

to  jurisdiction  of  court,  that   declaration  Kenncy  v.  Greer,  13  III.  432,  444. 
stale  facts  authorizing  issue  of  such  pro- 
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582-4,  and  the  cases   there  cited.     The    breaches  are  not  well 
assigned. 

The  court  ought  to  have  continued  the  suit  after  having  sus- 
tained the  demurrer  to  the  plaintiffs'  declaration,  and  they 
having  refused  or  neglected  to  amend  the  same. 

The  court  erred  in  overruling  the  plea  of  eviction,  secondly 
pleaded  by  the  defendant.  That  plea  is  a  good  and  sufficient  bar 
to  the  action.  It  is  good  in  substance  and  form.  Story's  Plead. 
219;  4  Term.  R.  617  ;  8  Term.  R.  281;  2  Bos.  and  Pul.  14;  4 
Cowen  581;  2  Saund.  297,  note  1.  If  the  plea  was  bad,  the 
plaintiff's  declaration  was  equally  bad,  and  the  demurrer  should 
have  been  sustained  to  that  as  the  first  defect.  1  Ciiit.  Plead. 
580.  The  court  erred  in  sustaining  the  demurrer  to  the  tliird 
plea.  The  plea  is  good  in  form  and  substance  Story's  Plead. 
231  ;  3  Term.  R.  438-42;  Hodgson  v.  East  India  Co.,  1  Saund. 
204,  note  2,  e ;  Salmon  v.  Smith,  2  Cowen  581-2 ;  8  Term.  R. 
281,  488 ;  4  Wend.  228;  15  Mass.  268  ;  2  Chit.  R.  461 ;  5  Eng. 
Com.  Law  R.  178;  1  Brod.  and  Bing.  531  ;  7  Term.  R.  381. 

The  court  should  have  overruled  the  demurrer   to   the 
defendant's  fifth  plea,  and  sustained   it  to   the  plaintiffs'  [*  86] 
declaration.     The  plea  is  a  good  bar  to  the  action,  and  is 
good  in  form  and  substance.     1  Story's  Plead.  224  ;  8  Term.    R. 
488-96,  and  cases  above  referred  to. 

The  Madison  circuit  court  had  no  jurisdiction  of  the  suit.  It 
was  commenced  in  the  municipal  court,  and  that  court  could 
alone  try  the  issues  and  render  judgment  thereon.  Charter  of 
the  city  of  Alton,  Laws  of  Juh^  1837. 

There  was  no  legal  trial  of  the  issues. 

The  issues  tried  were  wholly  immaterial,  and  the  court  ought 
not  to  have  given  any  judgment  thereon.  2  Tidd's  Pract.  829; 
1  Saund.  228  ;  2  Saund.  319,  note. 

The  plaintiffs  below  by  their  replication  to  the  first  and  fourth 
pleas  were  guilty  of  a  departure.     1  Tidd's  Pract.  638. 

The  court  erred  in  giving  judgment  for  the  plaintiffs  below 
upon  the  verdict,  as  it  was  not  found  in  tlie  words  of  the  issues, 
nor  was  it  responsive  thereto.  2  Tidd's  Pract.  798  ;  1  Paine  and 
Duer's  Pract.  544. 

The  court  erred  in  giving  judgment  against  the  plaintiffs  in 
error,  because  the  judgment  is  for  more  damages  than  were  as- 
sessed by  the  jury  in  their  verdict.     2  Tidd's  Pract.  841-2. 

The  plaintiffs  below  had  suffered  a  discontinuance  of  their 
suit  before  the  trial  of  the  said  issues,  and  that  there  was  no  such 
suit  pending  in  the  said  court,  wheh  the  issues  were  tried.  Laws 
of  July,  1837,  26  ;  Laws  1834-5,  168. 

N.  D,  Strong  and  J.  Hall,  for  the  defeudants  in  error. 
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ScATES,  Justice,  delivered  the  opinion  of  the  court:  (1) 
Covenant  upon  a  lease,  by  the  administrators  against  tlie  plaintiff 
in  error.  They  count  upon  a  demise  of  a  certain  tract  of  land, 
with  a  distillery  and  other  buildings,  to  Wells,  for  two  years  and 
six  months,  made  by  the  intestate,  for  the  sum  of  $900,  to  be 
paid  as  follows:  $200  to  be  expended  by  Wells  on  the  distillery 
and  other  buildings,  within  two  or  three  months,  as  he  might 
think  best  calculated  to  improve  the  propert}-;  $100  on  the  1st  of 
April,  1835  ;  $.00  on  the  1st  of  October  of  the  same  year  ;  $200 
on  the  1st  of  April,  and  $i00  on  the  1st  of  October,  1836.  They 
aver  that  he  entered  and  was  in  possession  from  the  day  of  the 
demise,  to  wit,  the  3d  day  of  April,  1834,  until  the  termination 
of  nine  months,  when,  by  the  terms  of  said  demise,  there  became 
due  to  plaintiffs  intestate  the  sum  of  $100,  and  so  continued  to 
possess  the  said  demised  premises.  And  there  became  due  to 
the  plaintiffs'  intestate,  the  further  sum  of  $100,  on  the  1st  of 
[*  87]  April,  1835;  $200  on  the  1st  of  October,  1835;  $200  on 
the  1st  of  April,  1836  ;  and  $200  on  the  1st  of  October, 
1836,  and  they  aver  breaches  of  nonpayment. 

Wells  pleaded  covenants  performed  from  the  making  of  the 
said  indenture  until  the  4th  day  of  October,  1834.  Issue  was 
joined  on  this  plea. 

For  a  second  jilea,  he  says,  that  after  making  the  indenture,  to 
wit,  on  the  30Lh  of  September,  1834,  one  David  Thorp,  having  a 
prior  and  better  title  to  the  j)remises,  made  com})laint,  according 
to  law,  before  J.  L.  Barnsback  and  James  Reynolds,  two  justices 
of  the  peace,  having  jurisdiction  of  such  matter,  against  him  ; 
and  that  afterwards  such  proceedings  were  had,  that  on  the  4th 
day  of  October,  1834,  he  was  convicted,  before  them,  of  a  forcible 
entry  and  detainer,  by  the  verdict  of  a  jury  ;  and  the  said  justices 
gave  judgment  of  restitution,  and  awaided  a  writ  by  which  lie 
was  ejected  and  amoved  from  the  premises,  and  he  has  been  kept 
out  of  possession. 

For  third  plea,  Wells  says,  that  after  making  the  said  demise, 
and  before  any  rent  became  due,  to  wit,  on  the  30th  of  September, 
1834,  one  David  Thorp,  then  having  right  of  entry  into  the  said 
several  parcels  of  land,  etc.,  by  title  which  accrued  to  tlie  said 
Thorp  before  the  demise,  upon  the  possession  of  the  said  Wells 
did  enter,  and  him,  from  his  possession  thereof  did  expel  and 
amove;  and  him  so  expelled  and  amoved  from  his  said  possession, 
by  virtue  of  his  title  aforesaid,  held  and  yet  holds  out. 

The  fourtli  is  a  plea  of  payment  of  $200,  in  full  of  the  first 
nine  months  rent,  to  the  intestate  in  his  life  time.     Issue  joined. 

The  fifth  plea,  as  to  the  residue  of  the  said  declaration,  avers 

(l)  Wilson,  Chief  Justice,  and  LocKwoOD,  Justice,  did  not  hear  the  argument  in 
this  cause,  and  gave  no  opinion. 
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that  at  the  time  of  making  the  said  indenture,  the  plaintiffs'  intes- 
tate was  seized  in  his  demesne  as  of  freehold  at  will  in  the  said 
premises,  and  that  before  the  second  payment  of  rent  became  due, 
and  before  the  expiration  of  the  said  term,  viz.  on  the  4th  of  Oc- 
tober, 1834,  there  were  such  proceedings  had  before  J.  L.  Barns- 
back  and  James  Reynolds,  two  justices  of  the  peace  in  Madison 
county,  they  then  and  there  having  jurisdiction  of  tlie  said  matter 
and  complaint  of  David  Thorp,  that  the  said  Wells  was  convicted 
by  the  judgment  of  the  said  justices'  court,  of  a  forcible  entry 
and  detainer,  and  was  then  and  there,  by  virtue  of  said  judgment, 
put  out  of  the  possession  of  the  said  premises,  and  that  the  said 
indenture,  and  the  tenure  thereby  created,  wholly  ceased,  and 
was  determined ;  and  the  said  Thorp  entered  into  and  upon  the 
said  demised  premises,  and  kept  and  continued  the  said  Wells 
ejected,  expelled,  put  out,  and  amoved  from  thence  hitherto. 

There  was  a  separate  general  demurrer  to  the  second,  third, 
and  fifth  pleas,  which  was  sustained. 

These  proceedings  took  place  in  the  municipal  court  of  the  city 
of  Alton  ;  and  the  cause  was  continued  until  the  April  term,  1839. 

At  the  April  term  of  the    Madison  circuit  court,  1841, 
the  issues  were  tried,  and  a  verdict  rendered  for  the  plain-  [*  88] 
tiffs  for  $920.35,  and  judgment  was  entered  for  1920.55. 

The  defendant  Wells  moved  in  arrest  of  the  judgment,  which 
was  overruled. 

The  plaintiff  assigns  thirteen  errors,  which  I  will  not  enume- 
rate. They  embrace  the  several  decisions  and  proceedings  in  the 
cause. 

The  first  point  I  will  notice  is,  that  the  cause  of  action  is  dis- 
continued :  first,  because  there  were  no  steps  taken,  or  continu- 
ances entered  from  the  April  term,  1839,  of  the  municipal  court, 
until  the  April  term,  1841,  of  the  Madison  circuit  court,  nor  does 
the  record  show  in  what  manner  the  cause  came  into  the  latter 
court ;  and  secondly,  that  the  plaintiffs  discontinued,  by  taking 
issue  upon  the  fourth  plea,  which  purports  to  answer  the  whole 
declaration  in  the  introductory  part  of  it,  but  which  only  answers 
as  to  $200  of  the  rent. 

As  to  the  first  position,  if  the  defendant  intended  to  rely  upon 
the  omission  to  progress  with  the  cause,  or  failure  to  have  con- 
tinuances entered,  he  should  have  objected  in  the  court  below,  to 
the  plaintiffs  proceeding  further,  and  stood  by  his  objection.  But 
by  going  to  trial  upon  the  issues,  he  has  waived  the  objection. 

As  to  4;he  second  position,  that  the  record  does  not  show  in 
what  manner  the  Madison  circuit  court  acquired  jurisdiction  in 
this  cause,  it  is  to  be  remarked,  that  by  the  act  of  the  2nd  of 
March,  1839,  (Laws  1839,  §§  6,  7,  9,)  upon  a  contingency  therein 
provided  for,  to-wit,  the  majority  of  the  legal  voters  of  the  said 
city  of  Alton  voting  for  it,  the  municipal  court  was  to  be  abol- 
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ished,  and  the  causes  pending  in,  and  the  records  of,  that  court, 
to  be  transferred  to  the  Madison  circuit  court.  Every  presump- 
tion is  to  be  made  in  favor  of  the  jurisdiction  of  a  court  of  general 
jurisdiction. 

We  find  this  cause  in  the  Madison  circuit  court,  after  the  pas- 
sage of  this  law.  The  defendant  appeared  there,  and  submitted 
his  issues  to  a  jury  in  that  court.  We  are  therefore  to  presume 
that  the  contingency  happened,  and  that  the  cause  was  legally 
transferred  to  the  Madison  circuit  court.  If  the  fact  was  other- 
wise, the  defendant  should  have  interposed  his  plea  in  that  court 
to  its  jurisdiction,  and  thus  have  brought  up  the  question  of  juris- 
diction.    Ho  cannot  now  avail  himself  of  such  objection. 

Again  it  is  objected  that  the  plaintiffs  discontinued  by  reply- 
ing to  the  first  and  fourth  pleas,  without  asking  judgment  by 
default  for  so  much  as  was  not  answered  in  those  pleas.  This 
objection  cannot  arise,  because  there  were  other  pleas  which 
answered  the  whole  declaration,  and  which  would  prevent  a  de- 
fault. The  plaintiffs,  under  such  circumstances,  could  either 
demur,  and  compel  the  defendant  to  amend,  or  take  issue 
[*  89]  upon  the  defective  pleas.      He  did   the   latter,  and  has 

therefore  waived  the  advantage  of  a  demurrer. 
,    The  remaining  questions  arise  upon  the  demurrer  to  tiie  second, 
third,  and   fifth  pleas.     The  second  and  fifth  present  the  same 
question. 

Nothing  will  be  presumed  in  favor  of  the  jurisdiction  of  an 
inferior  court  of  limited  jurisdiction.  It  is  not  sufficient,  there- 
fore, to  aver  generally  that  it  had  jurisdiction,  where  the  gist  of 
the  action  or  defence  depends  upon  its  proceedings.  The  pleader 
must  aver  and  set  forth  such  facts  as  will  show  upon  the  record 
that  it  had  jurisdiction.  8  Cowen  314.  The  two  pleas  aver  that 
the  proceedings  were  had  upon  complaint  made  according  to  law. 
These  pleas  are  therefore  bad,  in  not  setting  forth  such  facts  as 
will  enable  the  court  to  determine  whether  the  two  justices  of 
the  peace  has  jurisdiction  of  the  complaint  made  before  them.  It 
is  too  general  to  aver  that  complaint  was  made  according  to  law. 
The  pleader  should  set  forth  and  show,  in  substance,  the  facts  of 
the  complaint  made,  and  that  it  was  made  under  oath,  so  that 
the  court  may  judge  whether  it  was  made  according  to  law  or 
not. 

But  it  is  insisted  that  the  declaration  is  insufficient,  because  the 
plaintiffs  sue  as  administrators,  and  should  therefore  show  the 
title  of  the  intestate. 

It  is  true,  Mr.  Justice  Story  lays  down  such  a  rule  (Story's 
Plead.  210-11)  in  cases  of  covenant,  on  a  lease,  brought  by  an 
executor,  an  heir,  or  assignee  of  the  reversion,  in  order  that  it 
may  appear  that  the  estate  was  such  as  might  be  legall}''  vested 
in  the  plaintiffs  ;  for  although  the  defendant  will  be  estopped  to 
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deny  that  the  Ipssor  had  some  title,  yet  he  may  show  that  the 
title  was  determined  with  his  death.  For  this  doctrine  he  cites 
7  T.  R.  538.  Now  the  case  cited  doe's  not  bear  out  the  position. 
Parker  et  al.,  assignees  of  Steel,  a  bankrupt,  brought  covenant 
against  Manning,  who  pleaded  that  at  the  time  of  making  the 
indenture,  Steel  was  a  bankrupt,  and  at  and  before  that  time, 
two  others  were  seized  in  fee,  and  still  were,  and  that  Steel  had 
no  title,  etc.  Demurrer,  which  was  sustained.  This  was  the 
question  and  decision  in  the  case.  But  Marryal,  in  argument, 
said,  that  the  plaintiffs  should  have  set  out  a  title,  and  that  it 
was  a  well  known  distinction  in  the  instance  of  executors  suing 
for  rent;  if  they  claim  rent  due  in  the  testator's  life  time,  they 
need  not  set  out  any  title  ;  but  if  they  sue  for  rent  accruing  due 
after  his  death,  they  must ;  and  for  this  referred  to  Noke  v.  Awder, 
Cro.  Eliz.  373,  436.  I  have  not  been  able  to  see  that  report.  But 
in  the  case  of  Palmer  v.  Ekins,  2  Ld.  Raymond  1553,  in  noticing 
that  case,  the  court  says,  that  it  appeared  upon  the  face  of  the 
declaration,  that  the  lessor  had  no  title  at  the  time  of  making  the 
lease  ;  and  the  court  further  said  that  in  truth  the  case  was 
adjudged  for  the  defendant,  because  no  breach  appeared  in  the 
declaration.  Here  a  breach  is  assigned  in  the  nonpayment 
of  the  rent  due  in  the  life  time  of  the  intestate,  which  [*90J 
would  distinguish  it  from  the  cases  where  it  would  be 
required  to  set  out  a  title,  as  there  laid  down.  The  plaintiffs  do 
not  aver  that  the  defendant  enjoyed  the  whole  term  ;  but  they 
aver  the  nonpayment  of  the  several  sums  at  the  several  times 
mentioned  in  the  lease,  either  to  their  intestate,  or  to  the  plain- 
tiffs. 

From  this  averment  alone  is  it  to  be  inferred  that  the  rent 
became  due  in  the  life  time  of  the  intestate  ?  If  so,  even  accord- 
ing to  the  above  rule,  as  laid  down  in  Coke,  they  would  not  be 
required  to  deduce  title,  though  Story  lays  it  down  otherwise.  I 
think  the  declaration,  therefore,  substantially  good. 

The  third  plea  is  well  pleaded  according  to  the  form  laid  down 
in  Story's  Plead.  231 ;  and  for  its  sufficiency,  see  4  T.  R.  621,  per 
Grose,  justice;  1  Mod.  294,  Swisden,  Justice  ;  1  Ibid.  101,  Lord 
Hale;  and  also  8  T.  R.  279.  It  seems  to  be  sufficient  to  aver  that 
another  having  prior  title  entered  and  evicted  by  right  of  entry. 
The  defendant  cannot  know  the  party's  title,  and  it  would  be 
unreasonable  to  require  him  to  set  forth  and  show  it. 

The  objection  taken  to  the  lease  is  that  there  is  no  covenant 
for  possession  or  quiet  enjoyment.  The  declaration  does  not 
make  profert ;  and  there  is  no  oyer,  so  that  the  court  cannot  look 
into  the  lease.  But  the  declaration  avers  that  the  intestate 
demised.  This  term  was  held  to  import  an  estate  in  the  lessors, 
in  Hill  V.  Saunders,  10  Eng.  Com.  Law  R.  402.  The  plaintiff 
declared  in  his  declaration  that  he  and  his  wife  demised  to  the 
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defendant,  and  that  the  defendant  covenanted  to  pay  rent  unto 
him  and  his  wife.  The  defendant  pleaded  that  the  plaintiff  was 
seized  in  right  of  his  wife ;  that  she  afterwards  died,  and  that  htr 
heir  entered  and  ejected  him,  and  so  the  plaintiff's  estate  ceased.' 
The  plea  was  held  good,  on  demurrer,  for  that  the  demise  im- 
ported an  estate  in  the  wife,  as  well  as  in  the  husband.  If  it  im- 
ports a  legal  interest  in  the  lessor,  it  should  at  least  convey  some 
estate  to  the  lessee,  and  from  which  if  he  be  ejected  by  right  of 
adverse  title  and  entry  of  an  adverse  title,  he  will  be  discharged 
from  the  rent,  as  was  held  in  the  case  last  cited ;  and  see  8  Cowen 
36 ;  Hobart  12 ;  1  Saund.  322  a,  note  2 ;  where  it  is  hold  that  the 
word  demise  is  a  covenant  in  law  for  quiet  enjoyment.  For 
although  a  lessee  cannot  deny  his  lessor's  title,  but  is  estopped 
by  his  deed  (2  Ld.  Raymond  1550;  5  Eng.  Com.  Law  R.  178), 
yet  he  may  show  that  he  had  but  a  limited  interest  which  has. 
determined,  as  was  done  in  Hill  v.  Saunders,  before  cited;  and 
the  fifth  plea  would  have  been  sufficient  had  the  facts  as  to  juris- 
diction been  properly  pleaded. 

I  think  the  third  plea  therefore  good,  and  the  demurrer  to  it 
should  have  been  overruled. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgmeyit  reversed. 


Matthew  Stacy,  who  sues  for  himself,  John  Hurst,  etal.  v.  The 
President,  etc.,  of  the  State  Bank  of  Illinois. 

[*  91]  Error  to  Morgan. 

I.  Corporation. — Compensation  of  officer.  The  State  Bank  of  Illinois  offered  a  re- 
ward for  the  discovery  of  a  robbery  ;  one  half  for  the  detection  of  the  person  or  persons 
concerned  in  the  robbery,  and  the  other  half  for  the  recovery  of  the  money  stolen,  or 
in  proportion  for  the  amount  recovered.  After  the  publication  of  the  offer  of  the  re- 
ward, the  president  of  the  bank  ascertained,  by  the  confession  of  the  robber,  who  com- 
mitted the  robbery,  and  recovered  from  him  the  greater  part  of  the  money  taken. 
The  president  promised  the  robber  that  he  would  not  disclose  the  fact  of  his  'guilt  to 
any  person  except  tiie  president  of  the  branch  bank  where  the  robbery  was  committed, 
unless  required  to  make  the  disclosure  before  a  court  of  justice  ;  and  he  did  not  dis- 
clo-e  the  fact  until  after  the  arrest  of  the  robber.  One  of  the  directors  of  the  branch 
bank  subsequently  made  affidavit  charging  the  roi)ber  with  the  crime,  upon  which  a 
warrant  was  issued,  and  the  robber  arrested  and  committed  to  jail,  from  which  he  es- 
caped without  a  trial.  The  director  received  no  compensation  for  his  services  as  di- 
rector. Helore  he  made  the  affidavit,  the  fact  of  tlie  recovery  of  the  money  was  known 
to  this  director  and  several  others,  and  the  citizens  of  the  town  where  the  robbery  was 
committed  were  generally  aware  of  the  same  fact:  Held.,  that  a  discovery  of  the  person 
who  was  guilty  of  the  offence,  and  a  communication  of  the  discovery  to  the  bank, 
would  be  such  a  detection  as  the  notice  required:  and  this  might  be  done  without 
either  an  arrest  or  commitment  of  the  offender.  If  the  money  had  been  previously  ob- 
tained, a  party  detecting  the  robber  and  giving  notice  to  the  bank  would  be  entitled 
to  receive  one  half  of  the  reward  ;  but  no  person  could  claim  any  portion  of  the  reward 
except  the  individual  who  first  ascertained  who  look  the  money,  and  gave  to  the  bank 
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the  earliest  information  thereof :  Held,  also,  that  the  president  of  the  bank  discovered 
the  robbery  and  that  the  director  did  not,  and  that  he  was  not  entitled  to  any  portion 
of  the  money. 

2.  Same. — Same.  A  director  of  a  bank  cannot  claim  a  reward  offered  by  the  bank 
for  the  discovery  of  the  robber  of  the  bank,  and  the  recovery  of  the  money  stolen.  It 
is  his  duty,-  in  such  a  case,  whether  he  is  paid  for  his  services  or  not,  if  he  obtains  any 
information  which  may  lead  to  the  recovery  of  the  money  taken,  or  the  delecaon  of  the 
thief,  to  communicate  it  promptly  to  the  bank,  without  reward. 

This  cause  was  heard  in  the  court  below,  at  the  March  term, 
1842,  before  the  Hon.  Samuel  D.  Lockwood. 

J.  J.  Hardin,  D.  A.  Smith,  and  J.  A.  McDougall,  for  the 
plaintiffs  in  error,  cited  1  Chit.  Plead.  257,  a,  b,  258  ;  Williams 
V.  Carwardine,  24  Eng.  Com.  Law  R.  126, 457  ;  1  Maule  and  Sel- 
wyn  108. 

Jesse  B.  Thomas,  for  the  defendants  in  eiror. 

Treat,  Justice,  delivered  the  opinion  of  the  court :  Stacy,  for 
the  use  of  himself  and  four  others,  instituted  an  action  of  assump- 
sit against. the  State  Bank  of  Illinois.  The  declaration  contains 
three  counts.  The  first  alleges  that  the  defendants,  on  the  14th 
of  July,  1841,  published  an  advertisement  commencing  as 
follows:  "$10,000  Reward.  The  Jacksonville  Branch  of  [*  92] 
the  State  Bank  of  Illinois  was  entered  by  false  keys  on 
Tuesday  night,  the  11th  instant,  and  robbed  of  the  following- 
sums  of  money,"  and  after  describing  the  money  taken,  amounting 
to  more  than  eighty  thousand  dollars,  the  advertisment  concludes 
thus :  "  The  exact  amount  of  paper  taken  cannot  be  ascertained, 
owing  to  the  entire  destruction- of  the  books  and  accounts  of  the 
bank.  The  above  reward  will  be  paid,  one  half  for  the  detection 
of  the  person  or  persons  concerned  in  the  robbery,  and  the  other 
half  for  the  recovery  of  the  money  stolen,  or  in  proportion  for  the 
amount  recovered.  Branch  State  Bank,  Jacksonville,  July  14, 
1841.  D.  Rockwell,  Cashier  ;'"  whereby  the  defendants  promised 
to  pay  to  any  person  who  would  discover  the  person  guilty  of  the 
robbery,  the  sum  of  five  thousand  dollars ;  that  one  Henry  T. 
Towne  was  alone  guilty  of  the  robbery;  thatthe  phiintiff,  confid- 
ing in  the  promises  aforesaid,  made  an  affidavit  charging  Towne 
with  the  robbery,  on  which  a  warrant  issued,  and  Towne  was  ar- 
rested and  brought  before  two  justices  of  the  peace,  by  whom  he 
was  committed  to  jail,  to  answer  to  the  offence  charged  ;  and  that 
the  plaintiff  did  thereby  detect  and  discover  the  said  Towne  to  be 
the  person  guilty  of  the  robbery ;  by  reason  whereof  the  defend- 
ants became  liable,  etc. 

The  second  count  is  similar  to  the  first,  but  in  a  more  general 
form. 

The  third  count  is  in  indebitatus  assumj^sit,  for  work  and  labor 
done  and  money  paid 

The  defendants  filed  a  demurrer  to  the  first  count,  which  was 
sustained  by  the  court. 
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Non  assumpsit  was  pleaded  to  the  second  and  third  counts  and 
issue  joined. 

These  is^sues  were  submitted  to  the  court  on  an  agreed  state  of 
facts  substantially  as  follows:  that  on  the  12th  of  July,  1841,  the 
president  of  tlie  branch  bank  at  Jacksonville  published  a  notice 
announcing  the  robbery  of  the  branch,  and  offering  a  reward  of 
five  thousand  dollars  for  the  recovery  of  the  money  stolen,  or  the 
detection  of  the  robber  ;  that  on  the  14th  of  the  same  month,  an- 
other notice  was  published  by  the  cashier  of  the  branch  bank,  in 
the  words  set  in  the  first  count  of  the  declaration  ;  that  on  the 
20th  of  the  same  month,  Thomas  Mather,  the  president  of  the  pa- 
rent bank,  ascertained  by  the  confession  of  Henry  D.  Towne, 
that  he  was  the  person  guilt}'  of  the  robbery,  and  recovered  from 
him  the  greater  part  of  tlie  money  taken  ;  that  said  Mather  prom- 
ised Towne  that  he  would  not  disclose  the  fact  of  his  guilt  to  any 
person  but  the  president  of  the  branch  bank,  unless  required  to 
do  it  before  a  court  of  justice,  and  that  he  did  not  disclose  it  to 
any  other  individual  until  after  the  an-est  of  Towne ;  that  on 
the  21st  of  July  1841,  the  plaintiff  made  his  affidavit,  as 
[*  93]  charged  in  the  declaration,  and  Towne  was  arrested  and 
committed  to  jail  from  whence  he  escaped  without  trial ;  that 
on  the  examination  before  the  justices,  said  Mather  was  examined 
and  testified  as  a  witness,  at  the  instance  of  the  plaintiff,  and  that 
Towne  was  committed  on  his  testimony;  that  before  and  at  the 
time  of  the  robbery  and  arrest,  the  plaintiff  was  a  director  of  the 
branch  bank,  but  received  no  compensation  for  his  services  as 
such  director ;  that  before  the  making  of  the  afiidavit,  the  fact  of 
the  recovery  of  the  money  was  known  to  the  plaintiff,  and  sev- 
eral of  the  directors,  and  the  citizens  of  Jacksonville  generally. 

The  court  found  the  issues  for  the  defendants,  and  judgment 
was  rendered  for  them  according]3\ 

To  reverse  this  judgment  the  plaintiff  sues  out  his  writ  of  error, 
and  assigns  for  error. 

First.  The  court  erred  in  sustaining  the  demurrer  to  the  first 
count  of  the  declaration  ; 

Second.  In  rendering  judgment  for  the  defendants  on  the 
issues  of  fact. 

The  second  error  presents  tlie  main  question  in  the  case,  and 
will  be  first  considered. 

Admitting,  for  the  purpose  of  this  decision,  that  the  kct  of  tlie 
cashier,  in  publishing  the  notice  and  offering  the  reward,  was 
binding  on  the  defendants,  it  may  be  necessar}',  to  tiie  proper 
determination  of  the  question,  to  enquire  what  was  the  object  to 
be  accomplished  by  the  promise  of  the  reward.  From  the  char- 
acter of  the  notice,  and  the  facts  shown  by  the  agreed  case,  we 
are  inclinud  to  the  opinion,  that  the  principal  object  to  be  attained, 
was  the  I'ecovery  of  the  money  stolen.     As  the  notice  states,  the 
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branch  bank  had  been  entered  by  false  keys,  and  a  large  amount 
of  its  funds  abstracted.  The  recovery  of  these  funds  was  a  matter 
of  much  greater  importance  to  the  bank,  than  the  apprehension  and 
conviction  of  the  robber.  The  detection  of  the  offender  might 
furnish  a  clue  by  which  the  money  might  be  found,  and  its  pos- 
session regained.  The  desire  for  his  detection  was  more  for  this 
purpose  than  that  of  bringing  him  to  justice.  If  his  punishment 
was  the  object,  why  not  make  the  payment  of  one  half  of  the  re- 
ward conditional,  on  his  commitment  to  answer  for  the  offence, 
or  on  his  conviction?  A  discovery  of  who  was  the  person  guilty 
of  the  offence,  and  a  communication  of  the  discovery  to  the  bank, 
would  be  such  a  detection  as  the  notice  required ;  and  this  might 
be  done  without  either  an  arrest  or  commitment  of  the  offender. 
The  detection  was  to  be  made  known  to  the  bank,  so  that  it  might 
take  the  proper  steps  suggested  by  the  .discovery,  for  the  purpose 
of  recovering  the  money.  If  the  money  had  been  previously  ob- 
tained, knowledge  of  the  detection  might  be  unimportant,  but 
the  party  relying  on  the  promise,  and  giving  the  information, 
would  nevertheless  be  entitled  to  receive  one  half  of  the  reward. 
We  think  that  no  one  should  be  permitted  to  claim  this  portion 
of  the  reward,  but  the  individual  who  first  ascertained  who 
took  the  money,  and  gave  to  the  bank  the  earliest  infor-  [*  94] 
mation  thereof.  Has  the  plaintiff  done  this?  It  appears 
conclusively  from  the  facts  admitted,  that  before  the  plaintiff 
claims  to  have  detected  Towne,  the  bank,  through  its  president, 
had  not  only  recovered  the  money,  but  ascertained,  by  the  con- 
fession of  Towne,  that  he  had  taken  it.  Thus  the  whole  object 
contemplated  by  the  reward  had  been  fully  accomplished,  before 
it  is  shown  that  the  plaintiff  made  any  effort  to  detect  the  robber. 
The  detection,  for  all  tlie  purposes  of  the  notice,  was  made  by  the 
president  of  the  bank,  and  not  by  the  plaintiff.  The  plaintiff 
therefore  is  not  entitled  to  recover  any  portion  of  the  reward. 

There  is  another  point  of  view  in  which  the  plaintiff  is  not  en- 
title to  recover.  He  was  a  director  of  that  branch  at  the  time 
the  robbery  was  committed,  and  when  he  procured  the  arrest  of 
Towne.  In  that  character,  he,  with  the  other  officers  of  the 
branch,  was  charged  with  its  control  and  management.  He  was 
placed  there  by  the  principal  bank,  in  the  capacity  of  a  trustee,  to 
act  for  the  benefit  of,  and  faithfully  represent  the  interests  of  the 
stockholders  and  others  interested  in  the  concerns  and  conduct 
of  the  bank.  If  he  obtained  any  information,  which  would  in 
any  manner  lead  to  the  recovery  of  the  money  stolen,  or  to  the 
detection  of  the  person  taking  it,  it  was  his  duty  to  communicate 
it  promptly  to  the  bank,  without  reward.  He  has  done  nothing 
more  in  the  present  case  than  his  duty  as  director  imposed  on  him. 
The  fact  of  his  receiving  no  compensation  for  his  services  as  di- 
rector, does  not  alter  the  case.  He  has  voluntarily  assumed  the 
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duties  of  the  station,  and  lie  was  bound  to  as  faithfully  discharge 
them,  as  if  he  was  to  be  liberally  paid  for  his  services.  The  first 
error  cannot  be  sustained.  As  we  have  already  shown,  it  was 
necessary  that  the  fact  of  detection  should  be  made  known  to  the 
bank,  before  any  one  could  rightfully  claim  the  reward.  The 
plaintiff  has  wholly  omitted  to  aver,  in  the  first  count  of  his 
declaration,  that  he  first  detected  Towne,  and  notified  the  bank 
of  the  discovery.  In  this  respect  the  count  is  defective,  and  the 
court  decided  correctly  in  sustaining  the  demurrer  to  it. 

The  judgment  of  the  circuit  is  affirmed  with  cost. 

Semple,  Justice,  dissenting :  I  dissent  from  the  opinion  of  a 
majority  of  the  court  in  this  case.  I  am  of  opinion  that  the  act 
of  the  cashier  of  the  branch  bank  at  Jacksonville,  was,  under  the 
circumstances,  binding  on  the  principal  bank.  That  the  object 
of  the  offer  of  the  reward  was  two-fold,  first  for  the  recover}-^  of 
the  money  lost,  and  secondly,  for  the  detection  of  the  thief.  If 
it  had  been  the  intention  of  the  branch  to  offer  a  reward  for  the 
recovery  of  the  money  only, .and  if  it  had  no  interest  in  the  detec- 
tion of  the  thief,  the  offer  to  the  public  should  have  been 
[*  95]  so  worded,  and  the  bank  should  not  be  allowed  to  offer  a 
large  reward  for  the  detection  of  the  thief  ;  put  the  whole 
public  in  motion  to  endeavor  to  detect  him ;  and  after  any  one 
had  gone  to  great  expense  and  trouble  to  detect  the  thief,  then 
turn  round  and  say  that  all  that  was  wanting  was  the  recovery 
of  the  money ;  that  this  had  been  recovered  ;  and  that  the  bank 
was  not  the  guardian  of  the  public  morals  and  bound  to  pay  for 
the  detection  of  thieves.  It  is  true  the  bank  was  not  bound  to 
offer  a  reward  at  all ;  but  I  think  in  this  case  it  was  done,  and 
that  it  is  now  bound  by  the  offer  to  the  public. 

The  person  who  detected  the  thief  wUs  not  required  by  the 
terms  of  the  advertisement  to  make  known  to  the  bank  the  de- 
tection of  the  thief.  All  that  the  plaintiff  in  this  case  was 
bound  to  do  was  to  bring  himself  within  the  terms  of  the  offer  to 
tlie  public.     This  I  consider  has  been  done. 

The  only  doubt  I  have  had  in  this  case  was,  whether  the  plain- 
tiff, being  a  director  of  the  branch  bank,  could  avail  himself  of 
this  reward.  I  am,  however,  in  this  case  inclined  to  believe  that 
that  circumstance  does  not  preclude  hira  from  availing  himself  of 

the  offer  made  by  the  bank. 

Judgment  affirmed. 
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Jonathan  D.  Manlove,  School  Commissioner,  for  the  use  of  the 
inhabitants  of  township,  etc.  v.  Samuel  McHatton  et  al. 

Error  to  Schuyler. 

1.  Party  to  action — rule.  It  is  a  general  rule  that  a  suit  must  be  brought  in 
the  name  of  him  who  has  the  legal  interest.     But  this  rule  has  its  exceptions. 

2.  Same — successor  of  officer.  A  suit  mr.y  be  maintained  in  the  name  of  the  suc- 
cessor of  a  school  commissioner,  upon  a  note  made  to  the  latter,  under  the  act  of  Feb- 
ruary 26,  1841,  authorizing  suits  in  the  name  of  the  school  commissioner;  and  so 
much  of  the  declaration  as  contains  the  name  of  the  person  who  is  school  commis- 
sioner, may  be  stricken  out,  or  regarded  as  suplusage.  {a) 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1841,  before  the  Hon.  Stephen  A.  Douglass,  who  gave 
judgment  for  the  defendants,  upon  demurrer  to  the  declaration. 
The  plaintiff  brought  the  cause  to  this  court  by  writ  of  error. 

W.  A.  MiNSHALL,  for  the  plaintiff  in  error ;  W.  A.  Richard- 
son, for  the  defendants  in  error. 

Scates,  Justice,  delivered  the  opinion  of  the  court:  Debt  [*  96] 
on  promissory  note  under  seal.  The  declaration  states 
that  Jonathan  D.  Manlove  is  school  commissioner  and  agent  for  the 
inhabitants  of  Schuyler  county,  and  successor  in  ofBce  to  William 
Ellis,  former  school  commissioner,  and  that  he  sues  for  the  use  of 
the  inhabitants  of  township  two  (2)  N.,  R.  two  (2)  W.  He 
states  that  the  defendants  made  their  certain  writing  obligatory, 
in  which  they  promised  to  pay  to  William  Ellis,  school  commis- 
sioner, etc.,  or  his  successor  in  office,  for  the  above  use,  the  sum 
of  $100,  with  twelve  per  cent,  interest  per  annum,  etc.  Breaches, 
nonpayment. 

To  this  there  is  a  general  demurrer  ;  which  the  court  sustained, 
and  which  is  assigned  for  error. 

It  is  now  insisted  that  William  Ellis,  the  payee,  can  alone  sue, 
having  the  legal  interest. 

It  is  a  general  rule  that  the  suit  must  be  in  the  name  of  him 
who  has  the  legal  interest;  but  it  is  not  invariably  true.  The 
rule  has  its  exceptions. 

It  has  been  insisted  that  this  question  was  settled  in  the  cases 
of  McHenry  v.  Ridgely,  2  Scam.  310,  and  McConnel  v.  Thomas, 
lUd,  314. 

Cases  Citing  Text.  individual  names.      Town  of  Rutland  v. 

(a)  It  is  surplusage,  in  suit  against  town-  Town  of  Daton,  60  111.  58,  61. 

ship  school  directors,  who  are  a  corpora-  Court  of  law  will  not  inquire  whether 

tion,  to  state  their  individual  names.  Bot-  plaintiff  sues  for  himself  or  as  trustee  for 

kin  7/.  Osborne,  39  111.  loi,  107.  another;  it  is  sufficient  that  he  has  legal 

Highway  commissioners  are  quasi  cor-  interest  in  subject  matter  of  suit,     Lee  v. 

porations;  suit  by  or  against  them  should  Pennington,  7  Bradw.  247,  252. 
be  in  their  corporate  name,  not  in  their 

99 


97  Henshaw  v.  Bryant  et  ah  [Dec.  T. 

Syllabus. 

In  the  former,  it  was  held  that  the  mere  legal  interest  was 
sufficient  to  maintain  the  action.  Ridgely  was  the  assignee,  and 
tlie  defense  set  up,  and  which  the  court  held  insufficient,  was, 
that  the  beneficial  interest  was  in  the  State  Bank,  for  whom  he 
held  as  trustee.  In  the  latter,  a  similar  question  arose.  The 
note  was  given  to  Thomas,  as  agent  for  the  inhabitants,  etc.,  and 
the  defense  was  that  he  had  no  interest ;  but  the  court  held  the 
legal  interest  sufficient  to  maintain  the  action. 

In  the  case  ot  Kyle  v.  Thompson  et  al.  2  Scam.  432,  the  plain- 
tiff had  not  the  legal  interest,  and  it  did  not  appear  that  they 
were  beneficially  interested,  having  assigned  the  note.  The 
same  question  arose  in  the  case  of  Campbell  v,  Humphries,  2 
Scam.  478. 

Since  the  above  decisions,  and  before  this  suit  was  instituted, 
by  an  act  of  the  26th  of  February,  1841,  207,  §  37,  it  is  provided 
that  suit  may  be  maintained  in  the  name  of  the  "  school  com- 
missioner of  the  county,"  for  the  use  stated. 

This  suit  is  substantially  within  that  act,  and  the  prefixture  of 
the  name  of  Jonathan  D.  Maulove,  may  be  stricken  out  as  sur- 
plusage. 

It  is  the  opinion  of  the  court,  that  the  judgment  be  reversed 
with  costs,  and  the  cause  remanded. 

Judgment  reversed. 


John  Henshaw  v.  Thomas  Bryant  et  al. 

[  "  97]  Appeal  frovi  Peo>ia. 

I.  Vendor  and  vendee — vendor's  lien.  Where  a  person  who  knows  himself  to  be 
insolvent,  by  means  of  fraudulent  pretences  or  representations,  obtains  possession  of 
goods  under  a  pretence  of  purchase,  with  the  intention  not  to  pay  for  them,  and  with 
the  design  to  cheat  the  vendor  out  of  them,  a  court  of  chancery  will  set  aside  the  sale, 
and  order  a  return  of  the  goods,  if  they  have  not  passed  into  the  hands  of  a  bona  fide 
purchaser,  or  the  vendor  may  bring  a  replevin  or  trover,  (a) 

1.  Same — fraud  in  purchase.  In  order  to  set  aside  a  sale  of  goods  for  fraud  in 
the  purchaser,  such  a  case  must  be  made  out  as  would  authorize  a  jury  to  convict  the 
purchaser  of  obtaining  the  goods  under  false  pretences.  In  such  a  case  the  17  .vt^  ««?;«<? 
with  which  purchases  are  made,  whether  the  purchaser  expected  or  intended  to  pay  for 
the  goods  when  he  purchased  them,  or  whether  he  intended  to  cheat  the  vendor  out 
of  them,  is  the  very  gist  of  the  fraud.  (/') 

3.  Samk — insolvent  vendee.  While  a  man  is  really  struggling  against  adversity, 
with  an  lionest  intent  to  retrieve  his  fortunes,  the  law  will  not  declare  him  incapable  of 
juirchasmg  goods  on  a  credit,  although  he  does  not  disclose  to  his  vendor  the  extent  of 
his  embarrassments. 

4.  Samk — false  pretences.  Setnble,  That  to  sustain  an  indictment  for  obtaining 
goods  under  false  pretences,  it  should  appear  that  the  means  used  to  deceive  and  de- 

Cases  Citing  Text.  (b)     To  make  false    statement  fraudu- 

((7)    Cause  of  action  under  this  rule  held       lent,  person  making  it  must  know  it  to  be 
not  proved.     Patton   v.  Campbell,  70  111.      false.     Tone  v.  Wilson,  81  III.  529,  534, 
72,  75. 
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fraud  were  such  that  a  man  of  ordinary  prudence  might  have  become  the  dupe  of  the 
deception, 

5.  Evidence — false  pretences.  What  circumstances  will  not  amount  to  proof  of  an 
intent  to  obtain  goods  under  fraudulent  pretences;  and  under  what  circumstances  a 
witness  will  not  be  considered  credible. 

This  cause  was  heard  at  the  April  term,  1842,  of  the  Peoria 
circuit  court,  before  the  Hon.  Thomas  Foed. 

O.  Petees,  for  the  appellant.  E.  N.  Powell,  for  the  appel- 
lees. 

Caton,  Justice,  delivered  the  opinion  of  the  court:  (1)  At  the 
December  term,  1837,  of  the  Peoria  circuit  court,  the  complain- 
ant filed  his  bill  in  chancery,  alleging  that  he  is  a  merchant  in 
Boston;  that  in  January,  1837,  the  defendant  Burlingame,  in 
writing,  and  by  his  agent,  WiJliam  Gifford,  Jr.,  applied  to  him  to 
purchase  a  large  amount  of  merchandise  on  credit;  that  the  com- 
plainant, at  the  time  of  the  application,  was  a  stranger  to  Burlin- 
game, his  circumstances,  and  credit;  that  for  the  purpose  of  ob- 
taining the  credit,  Burlingame  presented  to  the  complainant  a 
written  statement  of  his  circumstances,  which  he  represented  to 
be  correct,  whereby  he  showed  himself  to  be  possessed  of  real  and 
personal  estate  to  the  amount  of  $17,000,  and  that  his  indebted- 
ness was  about  87,300;  that  Gifford  told  the  complainant  he 
thought  he  might  rely  on  said  statement,  and  that  he  believed 
Burlingame  to  be  honest;  that  relying  on  these  statements  and 
representations,  the  complainant  sold  and  delivered  to  Gif- 
ford, as  the  agent  of  Burlingame,  goods  to  the  amount  of  [*98] 
$5685.52,  on  a  credit  of  six  and  twelve  months;  that  the 
goods  were  received  by  Burlingame,  in  Peoria,  in  good  condition, 
a  part  of  which  lie  had  sold,  and  the  balance  were  then  in  his 
possession,  or  in  the  custody  of  the  law,  as  afterwards  stated  in 
the  bill;  that  the  said  statements  of  Gifford  were  false  and  fraudu- 
lent, and  that  Burlingame  was  greatly  insolvent,  which  he  well 
knew;  and  so  the  complainant  said  that  he  had  been  cheated  out 
of  the  said  goods. 

That  the  other  defendants  attached  many  of  the  goods  for  debts 
due  from  Burlingame  to  them,  before  the  purchase  thereof,  and 
that  Bryant,  the  sheriff  of  Peoria  county,  had  the  goods  in  his  pos- 
session, on  the  writs  of  attachment.  These  goods  were  named  in 
schedule  (A)  annexed  to  the  bill.  The  complainant  avers  that 
he  would  not  have  sold  the  goods  on  a  credit,  but  for  the  fraudu- 
lent representations  of  Burlingame  and  Gifford;  that  complainant 
did  not  discover  the  fraud  till  after  the  goods  had  been  received 
at  Peoria,  and  that  they  have  not  been  paid  for.  He  avers  that 
by  reason  of  the  fraud  he  has  not  been  divested  of  the  title  to  the 
goods,  and  that  he  fears  they  will  be  sold  on  the  attachments, 
before  he  can  get  possession  of  them  by  legal  process.     He  prays 

(r)     LocKWOOD  and  Semple,  Justices,  did  not  hear  the  argument. 
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that  the  goods  may  be  delivered  up  to  him,  and  for  an  injunction. 
Bryant,  the  sheriff,  H.  Froth,  and  H.  F.  Froth,  attaching  creditors, 
except  the  issuing  and  levy  of  the  attachment  which  they  admit, 
answered  and  deny  all  knowledge  of  the  matters  stated  in  the  bill. 

A  replication  was  filed  and  proofs  taken. 

The  deposition  of  John  F.  Ward,  of  Boston,  states,  that  in 
January,  1837,  one  Gifford  came  to  the  counting  room  of  the  com- 
plainant, in  Boston,  and  stated  that  he  came  to  purchase  goods 
for  Buvlingame.  Witness  was  the  complainant's  clerk,  and  lieard 
the  various  conversations  between  the  complainant  and  Gifford. 
Gifford  wished  to  purchase  goods  for  Burlingame  on  a  credit;  and 
the  complainant  sold  him  goods  on  a  credit  of  six  and  twelve 
months,  to  the  amount  of  about  $5,000,  on  Burlingame's  respon- 
sibility alone.  The  goods  were  packed  and  sent  to  Burlingame, 
according  to  Gifford's  request.  A  letter  was  afterwards  received 
from  Burlingame,  which  is  annexed.  This  letter  speaks  of  the 
receipt  of  the  goods  and  invoices,  and  says  that  he,  Burlingame, 
would  send  the  notes  by  the  next  mail;  prefers  that  the  complain- 
ant should  not  draw  on  him  for  fear  of  protests;  complains  of  hard 
times;  but  says  he  has  arrangements  made  for  pa3'ing  the  first 
note;  speaks  of  the  complainant's  forwarding  more  goods  per  New 
Orleans.  The  witness  says  he  has  no  recollection  that  any  rep- 
resentations were  made  by  Giffoi'd  of  Burlingame's  responsibility. 
He  found  among  the  complainant's  papers,  a  power  of  attorney 
made  by  Burlingame  auliiorizing  Gifford  to  do  any  and  all  busi- 
ness for  him  at  the  east. 

The  deposition  of  Levi  Bartlelt  states,  that  in  January, 
[*  99]  1837,  Burlingame  bought  goods  of  him  in  Boston,  by  his 
agent,  Gifford,  to  about  the  sum  of  $583,  un  a  credit  of  six 
months,  which  were  charged  to  him,  and  forwarded  to  his  address 
at  Peoria.  Gifford  had  a  paper,  purporting  to  be  a  power  of  at- 
torney signed  by  Burlingame,  authorizing  him  to  purchase  the 
goods.  Gifford  made  no  particular  representations  of  Burlingame's 
responsibility,  but  spoke  of  him  in  general  terms,  as  a  merchant 
•  if  good  standing.  Gifford  produced  a  letter  of  Dr.  Bartlett  of 
Peoria,  a  brother  of  witness,  which  spoke  of  Burlingame  as  a  mer- 
chant of  good  standing  and  credit. 

The  deposition  of  W.  Gifford,  Jr.,  states,  that  two  days  after 
he  came  to  Peoria,  which  was  on  the  7th  of  August,  1836,  he 
went  into  the  store  of  Burlingame,  and  on  the  next  day  was  so 
badly  burned  that  he  was  unable  to  attend  to  business  for  nearly 
two  months.  After  that  he  was  in  the  store,  but  unable  to  at- 
tend to  business,  till  he  left  for  Boston,  on  the  29lh  of  November, 
1836;  that  he  returned  on  the  1st  of  April,  1837,  and  continued 
in  the  store,  as  clerk,  till  the  10th  of  June  following.  He  pur- 
chased of  the  comjilainant  for  Burlingame,  drugs,  etc.,  to  the 
amount  of  about  $6,000.     These  goods  were  shipped  to  and  re- 
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ceived  by  Burlingame  at  Peoria,  about  the  first  of  April,  1837. 
They  were  purchased  on  a  credit  of  six  and  twelve  months,  and 
Burlingame's  notes  given  for  the  payment.  He  told  the  com- 
plainant he  thought  Burlingame  was  worth  about  $10,000,  after 
his  debts  were  paid.  This  opinion  was  founded  on  the  statements 
of  Burlingame,  and  a  schedule  which  he  made  of  his  property 
and  liabilities,  which  he  made  out  at  the  request  of  witness.  He 
made  it  out  that  witness  might  exhibit  it  as  presenting  a  true 
statement  of  his  affairs.  This  schedule  was  annexed  to  Gifford's 
deposition.  It  was  shown  to  the  complainant,  at  the  time  of  the 
purchase,  and  as  Burlingame  was  a  stranger  in  Boston,  witness 
thinks  the  complainant  would  not  have  trusted  him,  but  for  the 
representations  above  stated.  Soon  after  the  goods  were  received, 
witness  learned  that  Burlingame  was  insolvent,  and  in  June, 
1837,  the  attachments  were  issued.  The  goods  taken  on  the  at- 
tachments were  "those  purchased  of  the  complainant.  At  the 
time  the  schedule  was  made  out,  he  thinks  Burlingame's  collecta- 
ble debts  did  not  exceed  $300  or  flOO.  At  that  time  he  thinks 
the  goods  in  Burlingame's  store  were  not  worth  more  than  $400, 
they  having  been  damaged  by  fire  and  water.  At  that  time 
Burlingame  was  owing  much  more  than  was  shown  by  the  sched- 
ule. He  owed  $1,500  to  the  bank,  not  stated  in  it.  One  of  the 
lots  was  mortgaged  for  $1,000,  which  fact  was  not  shown  in  the 
schedule. 

On  his  cross-examination,  he  stated  that  Burlingame  did  not 
show  him  his  title  papers  to  the  land,  but  he  thinks  the  schedule 
was  correct  as  to  the  land  he  owned.  He  was  the  agent  of 
Burlingame,  at  the  time  he  made  the  purchase,  and  be- 
lieved him  to  be  worth  what  he  then  stated;  but  he  thinks  [*100] 
Burlingame  knew  the  schedule  was  incorrect.  He  does 
not  know  whether  or  not  the  lands  were  estimated  too  high  in 
the  schedule.  As  he  was  going  among  strangers,  the  schedule 
was  made  out  to  show  to  those  of  whom  he  should  purchase. 
The  bank  debt  accrued  before  the  schedule  was  made  out.  The 
reason  why  he  took  on  the  schedule  containing  a  statement  that 
the  goods  in  Burlingame's  store  were  worth  $4,000,  when  in  fact 
they  were  worth  only  $400,  was  because  he  had  not  been  all  over 
Burlingame's  premises,  and  did  not  know  what  goods  were  there. 
He  went  into  the  store,  as  clerk,  on  the  7th  of  August ;  was 
burned  on  the  8th  ;  six  weeks  after  he  was  carried  into  the  store 
chamber,  and  in  three  or  four  weeks  after,  with  assistance* 
walked  about  the  premises,  till  the  29th  of  November,  when  he 
went  east.  In  the  mean  time  he  put  up  some  medicines,  but 
does  not  remember  that  he  wrote  any  in  the  books.  He  did  not 
consider  about  the  value  of  the  goods,  nor  did  he  know  where 
they  were.  Burlingame  had  a  building  in  which  he  said  he  had 
goods,  into  which  witness  had  not  been.     He  did  not  know  what 
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were  in  many  of  the  bundles  in  the  store  ;  some  of  them  had  the 
strings  burned  off,  and  were  partly  opened,  and  new  papers, 
without  marks,  were  put  on,  and  he  did  not  examine  the  labels 
before  the  fire,  and  nearly  all  of  the  packages  Avere  without 
labels,  when  he  went  east.  He  thinks  now,  having  examined 
them  since,  that  the  goods  were  not  worth  more  than  ^100,  as 
many  were  damaged  by  fire  and  water.  He  did  not  examine  the 
goods  before  he  went  east,  although  he  knew  they  were 
damaged,  but  not  to  what  extent.  Burlingame  sold  out  of  these 
goods  all  of  the  time  witnass  was  gone,  and  witness  judged  of 
the  value  of  them  after  he  returned.  Burlingame  did  not  show 
witness  the  amount  of  his  demands  before  he  went  east ;  but  in 
June,  1837,  the  books  of  account  came  into  witness's  hands  for 
collection,  and  he  judged  of  their  value  from  recent  credits,  and 
his  own  attempts  to  collect.  Burlingame  was  engaged  in  other 
business  besides  selling  drugs,  and  he  might  have  had  notes  and 
other  demands,  that  witness  knew  nothing  of.  Witness  thinks  he 
stated  before  Judge  Hunt,  that  he  had  rendered  himself  liable 
with  Burlingame  to  Henshaw,  for  the  goods,  but  not  that  he  had 
become  surety.  He  cannot  recollect  that  he  stated  in  his  testi- 
mony, in  another  cause,  that  he  had  become  surety  to  Henshaw 
for  these  goods,  and  that  Henshaw  would  not  sell  them  on  Bur- 
lingame's  responsibility  alone  ;  but  he  thinks  he  said  something 
like  it.  He  said  nothing  to  Lewis  Howell  on  the  subject,  as  he 
recollects.  On  his  re-examination,  he  said  that  he  did  not  then 
think  that  he  had  rendered  himself  liable  for  the  goods,  while 

acting  as  Burlingame's  agent. 
[*101]       The  following  schedule  is  annexed  to  Gififord's  deposi- 
tion : 

"  ScHEDiTLE.     880  acres  land  at  $5,     $1,400 

Lot  with  stable,  -  -  2,000 

Lot  in  ravine,  -  -  1,500  )  o  qnn 

"    on  the  prairie,  -  -  800  )  '*''^"" 

Lot  at  Wyoming,  -  -  300 

from  Kennedy,  -  -  300 


$6,400 


600 


Debts  due  J.  B.  B.  -  -  2,500  .  ^  r^<. 

Goods,  etc.,  -  -  4,000  \  ^'^"" 

Sundries,  horses,  etc.,      -  -  200  200 


$17,000 


Graham,  Mavbee  &  Co.,  New  York,  -  $1,439.64 

Suydam  &  Reed                        "  -  -  178.68 

H.' Froth  &  Co.,  Philadelphia,  -  -  1,200.00 

J.  D.  Davis  &  Co.,  Pittsburgh,  -  -  868.72 

Wm.  Wilson  &  Son,         "  -  -  460.00 

T.  S.  &  Tatum,  St.  Louis,     -  -  -  360.00 
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Joseph  Charles,          "             -  .  _  300.00 

Jones  &  Bacon,          "             -  -  _  450.00 

Leland  &  Gale,  Peoria,           -  .  .  450.00 

G.  C.  Dana,            "                .  -  .  200.00 

H.  Stearns,              "                .  _  .  200.00 

Silvey  Putnam,  Ohio,             -  -  _  1,200.00 


$7,307.40." 

The  deposition  of  Jacob  Gales  states,  that  the  880  acre  lot,  in 
1836,  was  only  worth  $2.50  per  acre;  the  lot  in  the  ravine  was 
worth  $600 ;  the  part  of  lot  five  in  block  six  was  worth  $1,000. 

On  cross  examination  he  stated  that  at  that  time  (1836),  C. 
Leland  estimated  the  880  lot  at  $5  per  acre.  He  knows  of  no 
land  being  sold  at  that  time  as  high  as  estimated  in  the  schedule, 
nor  did  he  hear  such  prices  asked.     He  estimated  at  cash  prices. 

The  deposition  of  Moses  Pettingall,  states,  that  he  thinks  the 
ravine  half  lot  was  worth  $500  in  1836,  and  that  the  stable  lot  was 
worth  $1000;  and  that  the  lands  in  the  Peoria  gardens  (meaning 
the  prairie  lot),  was  worth  $50.  On  cross  examination  he  stated, 
that  in  1836  land  proprietors  were  in  the  habit  of  valuing  land 
much  higher  than  he  considered  it  to  be  worth.  Burlingame  was 
a  very  extravagant  man  in  his  calculations,  and  he  may  have  be- 
lieved that  the  prices  set  in  the  schedule  were  reasonable. 

The  deposition  of  Lewis  Howell  states,  that  in  1837  W.  Gif- 
ford,  Jr.,  told  witness  that  he  could  not  get  the  goods  on  Burlin- 
game's  account,  without  his,  Gifford's,  becoming  personally  re- 
sponsible for  them.  On  cross  examination,  he  said  that  he  thought 
Gifford  told  him  that  he  made  Burlingame  known  to  the  com- 
plainant, and  represented  him  as  responsible. 

On   the    final    hearing  of  the    cause,  the  court  below 
dismissed  the  bill  with  costs,  which  is  now  assigned  for  [*102] 
error.    . 

The  complainant  by  this  proceeding  seeks  to  set  aside  the  sale 
of  these  goods,  and  repossess  himself  of  them,  on  the  ground  of 
fraud  practiced  by  Burlingame  in  the  purchase.  As  the  only 
evidence  of  the  alleged  fraud  is  to  be  found  in  the  testimony  of 
Gifford,  it  becomes  necessary  to  see  whether  that  deposition  is 
entitled  to  sufficient  credence  to  authorize  the  court  to  rely  upon 
it.  I  think  it  is  not.  He  swears  that  he  went  into  Burlingame's 
store  on  the  7th  of  August,  1836,  and  on  the  8th  was  so  badly 
burned  that  he  was  confined  to  his  room  for  about  two  months, 
and  after  he  was  able  to  leave  his  room  he  was  about  the  store 
and  premises,  till  the  29th  of  November,  some  seven  or  eight 
weeks,  when  he  went  to  Boston,  as  the  agent  of  Burlingame,  to 
purchase  goods.  He  took  a  schedule  of  the  effects  and  liabilities 
of  Burlingame,  which  he  swears  he  believed  at  the  time  to  be  cor- 
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rect,  which  sliowed  Builingame  to  be  wortli  about  ;^9,000  more 
than  he  owed,  and  which  he  showed  to  Henshaw,  to  induce  him 
to  sell  the  goods  on  a  credit.  He  now  swears  that  the  goods 
whicli  are  valued  in  the  schedule  at  i4,000,  were  in  fact  worth 
but  $100,  and  the  debts  which  are  set  down  at  $2,500,  only 
amounted  to  8300  or  $400  that  were  collectable,  and  yet  this  ex- 
traoidinary  contrast  is  sworn  to  by  this  witness,  for  the  purpose  of 
convicting  Burlingame  of  fraud  in  making  out  the  schedule  ;  and 
still  he  swears  that  he  believed  at  the  time  that  the  schedule  con- 
tained the  truth !  Now,  it  is  to  be  believed,  for  a  moment,  that  a 
,  man  well  acquainted  with  the  value  of  goods,  as  Gifford  must  have 
been,  from  his  business,  could  have  been  in  and  about  the  store  of 
Burlingame,  for  nearly  two  months,  and  attending  more  or  less  to 
the  business  of  the  store,  and  have  believed  there  were  $4,000 
worth  of  goods,  when  in  fact  they  were  worth  but  $400  ?  But  if 
we  are  obliged  to  adopt  one  of  these  opinions  of  the  value  of  the 
goods,  I  think  we  can  more  safely  rely  upon  the  former,  for  it  is 
apparent  tliat  his  facilities  in  the  fall  of  1837,  when  he  was  in  and 
about  the  store  for  several  weeks,  as  a  clerk  of  Burlingame,  and 
attending  to  the  business  of  the  establishment,  to  some  estent,  at 
least,  were  much  greater  for  making  a  just  estimate  of  the  value  of 
the  goods,  than  they  could  have  been  the  next  spring,  after  an 
absence  of  several  months,  during  the  whole  of  which  time  Bur- 
lingame had  been  selling  out  of  the  goods.  Gifford  does  not  pre- 
tend to  liave  any  means  of  judging  howmany  goods  had  been  sold 
in  the  mean  time,  nor  does  he  know  that  a  large  amount  had  not 
been  disposed  of  in  the  other  business,  in  which  he  says  Burlingame 
was  engaged.  He  does  not  tell  us  that  the  packages  contained 
articles  of  less  value  than  he  had  supposed,  or  that  they  were  less 
in  quantity.  Indeed,  when  driven  to  extremity  to  explain  this  ex- 
traordinary change  of  opinion,  he  says  that  when  the  schedule  was 

made  out,  Burlingame  claimed  to  have  goods  in  another 
[*  103]  building,  but  he  does  not  pretend  that  Burlingame  liad 

not  such  goods,  nor  that  they  were  less  in  quantity  or  value 
Ihan  he  claimed.  There  is  nothing  in  the  whole  case  tending  to 
falsify  that  statement  of  Burlingame,  or  weakening  the  probability 
that  he  may  liave  disposed  of  them  in  some  way  during  the 
absence  of  Gifford  ;  and  it  is  manifest  if  there  were  such  goods, 
they  ought  to  be  taken  into  the  account,  in  determining  the  truth 
of  that  schedule.  But  this  witness,  when  it  was  necessary  to 
justify  his  former  estimate  of  the  goods  at  $4,000,  was  willing 
enough  to  believe  that  Burlingame  had  those  goods;  yet  when  it 
becomes  necessary  to  make  him  out  insolvent,  he  seems  just  as 
willing  to  swear  tliat  the  whole  value  of  the  goods  was  only  $400, 
without  pretending  to  know  whether  he  had  such  goods  or  not, 
or  how  many  had  been  sold  or  disposed  of  by  Burlingame,  in  his 
other   business,  which   Gifford   says   he    carried   on   during   his 
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absence.  Another  reason  which  Gifford  assigns  for  his  being  de- 
ceived in  the  value  of  these  goods  is,  that  many  of  the  packages 
were  not  labelled,  so  that  he  was  ignorant  of  their  contents.  But 
in  forming  his  opinion  of  their  value,  he  must  have  supposed  that 
they  contained  something,  and  probably  such  articles  as  consti- 
tute an  assortment  in  a  drug  store ;  and  he  does  not  pretend  that 
in  this  supposition  he  was  deceived  in  the  least.  Had  it  turned 
out  that  the  packages  contained  sawdust  or  something  else  of  no 
value,  it  might  indeed  explain  satisfactorily  why  he  had  been  so 
grossly  deceived ;  but  nothing  of  this  kind  is  pretended.  And 
now  to  tell  us,  that  in  1836,  with  the  facilities  which  he  then  had 
for  forming  a  correct  opinion,  and  the  motives  which  he  had  for 
knowing  that  that  opinion  was  correct,  he  believed  these  goods 
to  be  worth  $4,000,  and  then  to  tell  us,  after  an  absence  of  sev- 
eral months,  during  the  whole  of  which  time  Burlingame  had 
been  disposing  of  these  goods  in  various  ways,  and  without  pre- 
tending to  know  how  many  had  been  thus  disposed  of,  that  he 
believes  these  same  goods  were  at  that  time  only  worth  a  tenth 
part  of  that  sum,  and  ask  us  to  believe  that  both  estimates  were 
made  from  an  honest  conviction  of  their  truth,  is  indeed  too  much 
for  my  credulity.  But  again  he  assigns  as  another  reason  for  this 
extraordinary  change  of  opinion  as  to  the  value  of  these  goods, 
that  many  of  the  packages  had  been  damaged  by  fire  and  water ; 
and  yet  it  appears  that  he  was  not  ignorant  of  this  fact  when  he 
formed  his  first  opinion,  for  he  tells  us  that  by  reason  of  this  same 
damage  they  were  put  in  new  envelopes. 

It  seems  to  me  we  are  forced  to  the  conclusion,  that  if  these 
goods,  at  the  time  the  schedule  was  made  out,  were  only  worth 
$400,  Gifford  could  not  have  believed  that  the  schedule  contained 
the  truth;  and  if  any  fraud  was  practised  on  the  complainant,  he 
knowingly  and  actively  participated  in  it.  But  it  may  be  said 
that  it  does  not  weak  en  the  complainant's  equity,  because  two  have 
been  guilty  of  the  fraud  instead  of  one  ;  and  it  would  be 
well  said,  if  we  had  sufficient  evidence  of  the  fact ;  but  [*  104] 
in  that  case  there  would  be  a  very  good  reason  why  we 
should  not  rely  on  the  testimony  of  one  of  the  fraudulent  parties 
testifying  as  this  witness  does. 

There  is  another  portion  of  this  deposition  which  is  entitled  to 
particular  remark,  as  it  tends  to  show  the  loose  manner,  at  least, 
in  which  this  witness  testifies,  and  the  feeling  by  which  he  is  influ- 
enced. In  order  to  show  the  enormous  extravagance  of  which 
Burlingame  had  been  guilty  in  this  schedule,  the  witness  tells  us 
that  the  debts  which  are  set  down  in  the  schedule  at  $2,500  were 
only  in  fact  worth  $300  or  $400,  while  he  assures  us  that  he 
knows  nothing  of  the  debts  due  to  Burlingame,  except  such  as 
were  contained  in.  some  books  of  account  which  came  into  his 
hands  for  collection,  in  June,  1837  ;  and  even  of  these  books  he 
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does  not  pretend  to  give  the  nominal  value  of  debt  which  they 
contain,  while  he  admits  that  Burlingame,  at  the  same  time,  may- 
have  had  notes,  and  other  evidences  of  indebtedness,  to  an  indefi- 
nite amount,  of  which  he  knew  nothing  ;  and  this  is  the  way  that 
this  witness  makes  out  and  swears  that  Burlingame  was  insolvent. 
I  admit,  that  upon  a  first  glance  at  this  testimony,  and  without  any 
attempt  to  sift  and  ascertain  what  it  really  does  prove,  it  might 
lead  to  the  conclusion  that  Burlingame  had  represented  himself 
to  the  complainant  to  be  worth  some  $12,000  more  than  he  really 
was,  the  very  statement  of  which  is  calculated  to  hurry  us  away 
from  a  careful  enquiry  into  the  real  merits  of  the  testimon}^  by 
which  we  are  hastened  to  such  a  conclusion.  The  very  enormity 
of  the  case  which  Gifford  attempts  to  make  out  admonishes  us 
of  the  necessity  of  looking  carefully  into  his  testimony,  and  upon 
such  an  examination,  I  think  I  may  safely  say,  if  the  whole  case 
depended  on  the  question  whether  Burlingame  was  insolvent  at 
the  time  of  the  purchase,  and  that  he  knew  it,  a  jury  would  not 
be  warranted  in  finding  such  to  be  tlie  fact  upon  this  testimony. 
Even  Gifford  does  not  swear  that  Burlingame  wa&  insolvent  at 
the  time  he  made  out  the  schedule;  but  says,  "I  learned  soon 
after  the  arrival  of  the  goods  in  Peoria,  that  he  was  insolvent." 
How  he  learned  this  he  does  not  tell  us;  for  in  answer  to  an  en- 
quiry whether  the  lands  in  the  schedule  were  valued  too  high,  he 
says,  "  I  do  not  know  whether  that  was  a  fair  valuation  or  not." 
And  when  called  on  for  that  purpose,  the  only  reason  he  assigns 
for  believing  that  Burlingame  did  not  think  himself  worth  as 
much  as  was  represented  in  the  schedule  is,  that  Burlingam.e 
withheld  from  him  knowledge  of  the  bank  debt  of  f  1,500.  What 
evidence  he  ever  had  of  the  existence  of  that  debt,  he  has  not  in- 
formed us.  In  another  part  of  his  deposition  he  states  that  one 
of  the  lots  mentioned  in  the  schedule  was  encumbered  for  $1,000. 
I  think  we  are  authorized  to  infer  that  this  was  a  portion  of  the 
$7,307,  of  indebtedness  mentioned  in  the  schedule,  else  when  he 
complains  that  the  knowledge  of  the  bank  debt  was  sup- 
[*  105]  pressed,  he  would  also  have  complained  that  this  del)t 
was  not  in  the  list  given  liim. 
Gale  and  Pettingall  have,  in  their  depositions,  estimated  the 
real  estate  at  less  tlian  half  the  value  that  is  placed  on  it  in  the 
schedule ;  yet  it  appears,  from  the  same  depositions,  that  other 
persons  estimated  the  land,  at  that  time,  as  high  as  Burlingame 
himself;  for  Gale  swears  that  Leland,  in  183f),  estimated  the  880 
acre  lot,  which  is  much  the  largest  item,  at  the  same  price  at 
which  it  is  set  down  in  the  schedule  ;  and  Pettingall  tells  us,  that 
at  that  time,  land  proprietors  were  in  the  habit  of  valuing  land 
much  higher  than  he  considered  it  worth.  He  also  informs  us, 
that  Burlingame  was  a  very  extravagant  man  in  his  calculations, 
and  may  have  believed  that  the  prices  set  in  the  schedule    were 
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reasonable.  Admitting  then,  if  it  be  desired,  that  in  the  estima- 
tion which  Burlingame  placed  on  this  real  estate,  he  exceeded 
its  cash  value  by  one  half,  yet  it  by  no  means  follows  that  the 
value  which  he  set  upon  it  was  more  than  he  really  believed  it 
to  be  worth ;  but  on  the  other  hand,  I  think  from  the  testimony 
of  the  complainant's  own  witnesses,  we  are  bound  to  presume,  if 
he  was  mistaken,  he  was  honestly  mistaken,  in  common  with 
others  ;  and  it  is  far  from  being  sufficient  to  convict  him  of  fraud, 
to  prove  that  he  was  mistaken. 

But  it  may  be  said,  that  he  could  not  have  been  mistaken  in 
estimating  the  goods  on  hand  at  $4000,  when-  they  were  only 
worth  $400,  and  in  setting  down  the  debts  due  to  him  at  $2500, 
when  they  were  only  worth  $300  or  $400.  I  would  readily  agree 
to  this  conclusion,  if  such  were  clearly  proved  to  have  been  the 
facts  ;  but  I  have  already  given  my  reasons  for  believing  that  no 
reliance  can  be  placed  on  these  conclusions  of  Gifford. 

In  addition  to  the  palpable  inconsistency  in  the  deposition  of 
this  witness,  there  are  other  circumstances,  which,  taken  in  con- 
nection, tend  to  discredit  his  statements.  He  says,  when  he 
made  the  purchase,  he  told  Henshaw  that  Burlingame  was 
worth  $10,000,  and  showed  him  the  schedule.  But  Ward,  who 
was  Henshaw's  clerk,  at  that  time,  says  he  was  present  at  the 
various  conversations  between  him  and  Gifford,  and  he  recollects 
of  no  representations  made  by  Gilford  of  Burlingame's  circum- 
stances. Nor  does  it  appear  that  he  made  any  particular  repre- 
sentations of  the  kind  to  Bartlett,  a  merchant  of  Boston,  of 
whom  he  also  purchased  goods,  at  the  same  time,  and  on  the 
same  account.  I  admit,  that  by  this  testimony,  Gifford  is  only 
negatively  and  circumstantially  contradicted  ;  and  if  these  were 
the  only  circumstances  of  suspicion  to  be  met  with  in  the  testi- 
mony of  this  witness,  they  would  not  of  themselves  be  sufficient 
to  discredit  him  ;  yet  when  we  find  them  associated  with  so  many 
other  suspicious  circumstances,  we  cannot,  with  justice,  pass 
them  over  unobserved. 

On  his  cross  examination,  he  admits  he  may  have  testi- 
fied, on  a  former  trial,  that  Henshaw  would  not  sell  the  [*  106] 
goods  on  Burlingame's  responsibility  alone,  or  something 
like  it ;  and  Howell  expressly  swears,  that  in  July,  1837,  Gifford 
told  him  that  he  could  not  get  the  goods  on  Burlingame's  account, 
without  his,  Gifford's,  becoming  personally  responsible  for  them. 
If  he  had  ever  sworn  to  anything  like  what  he  here  admits  he 
may  have  sworn  to,  he  must  have  done  it  understandingly  ;  and 
it  is  totally  irreconcilable  to  what  he  has  here  sworn  to  ;  and  if 
he  stated  the  truth  on  the  former  trial,  or  if  he  told  the  truth  to 
Howell,  when  he  stated  to  him  that  he  had  become  personally 
responsible  for  the  goods,  it  may  form  some  explanation  for 
whatever  anxiety  may  be  manifested  by  this  witness,  that  the 
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sale  may  be  vacated,  and  the  goods  returned.  It  is  in  vain  to 
say  that  these  declarations  were  made  by  Gifford  under  the  sup- 
position that  he  had  rendered  himself  liable  for  the  goods,  for 
having  represented  Burlingame  to  be  solvent,  when  he  was  not ; 
because  the  declarations  themselves  show  an  original  and  positive 
joint  liability  with  Burlingame  for  the  goods,  and  are  entirely  in- 
consistent with  the  supposition  of  a  constructive  liability  ;  for  he 
said  he  could  not  get  the  goods  on  Burlingarae's  responsibility, 
nor  without  his  becoming  personally  responsible  for  them. 

On  the  whole,  then,  I  feel  constrained  to  say,  as  I  have  before 
stated,  that  the  testimony  of  this  witness  is  not  entitled  to  that 
weight  and  influence  which  will  warrant  a  court  to  render  a  de- 
cree whereby  we  should  convict  Burlingame  of  a  corrupt  and 
deliberate  fraud — such  as  would  render  him  liable  to  be  punished 
criminally. 

But  admitting  that  we  should  look  upon  the  testimony  of  this 
witness,  Gifford,  with  more  charity  and  liberality,  and  give  it  all 
the  influence  that  can  in  any  respect  be  claimed  for  it,  still  I  do 
not  think  that  such  a  case  of  fraud  is  made  out  as  would  authorize 
this  court  to  declare  the  transaction  void. 

I  have  looked  into  all  of  the  cases  on  this  subject,  to  which  we 
have  access,  and  I  find  the  rule  clearly  deducible  from  them  to 
be  that  where  a  person,  who  knows  himself  to  be  insolvent,  by 
means  of  fraudulent  pretences  or  representations,  obtains  posses- 
sion of  goods  under  a  pretence  of  purchase,  with  the  intention 
not  to  pay  for  them,  but  with  the  design  to  cheat  the  vendor 
out  of  them,  a  court  of  chancery  will  set  aside  the  sale,  and 
order  a  return  of  the  goods,  if  they  have  not  passed  into  the 
hands  of  a  bona  fide  purchaser  ;  or  the  vendor  may  bring  rej)levin 
or  trover  for  them.  It  is  unnecessary  to  enter  into  a  particular 
review  of  all  of  the  cases  on  this  subject,  but  a  bare  refer- 
ence to  some  of  the  leading  authorities  will  be  sufficient.  Chit, 
on  Cont.  321  ;  Durrell  v.  Haley,  1  Paige  492  ;  Lupin  v.  Marn,  2 
Paige  172;  Lloyd  v.  Brewster,  4  Paige  541;  Van  Cliff  v. 
Fleet,  15  Johns.  147;  Allison  v.  Matthieu,  3  Johns. 
[*  107]  235;  Rowley  v.  Bigelow,  12  Pick.  312;  Parker  v. 
Patrick,  5  T.  R.  175.  And  I  find  it  also  laid  down, 
whenever  tiiis  branch  of  the  subject  is  referred  to,  that  in  order  to 
set  aside  a  sale  for  fraud,  such  a  case  must  be  made  out  as  would 
authorize  a  jury  to  convict  the  purchaser  of  obtaining  the  goods 
under  false  pretences.  Lloyd  v.  Brewster,  4  Paige  541  ;  Chit,  on 
Cont.  321.  And  the  only  difficulty  which  I  find  is  to  ascertain 
precisely  what  acts  of  fr.iud  must  be  proved,  to  make  out  such  a 
case.  The  courts  of  New  York  have  allowed  less  evidence  of 
the  fraudulent  intent  to  prevail,  both  in  civil  and  criminal  cases, 
than  the  courts  in  any  of  the  other  states  or  England  ;  but  even 
there  I  have  found  no  case  in  which  the  particular  acts  of  fraud 
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complained  of  have  been  given,  where  the  case  has  been  sus- 
tained upon  evidence  of  the  character  here  presented.  In  the 
case  of  Noble  v.  Adams,  cited  in  Chitty  on  Contracts  321,  we 
find  this  question  disfinctly  alluded  to.  That  was  a  case  of  trover, 
brought  by  the  purchaser  for  the  goods  bought,  which  had  been 
stopped  in  transitu,  and  the  defendants  set  up  fraud  in  the  sale, 
and  the  jury  found  a  verdict  for  them.  On  a  motion  for  a  new 
trial,  chief  justice  Gibbs  says,  "The  court  is  of  opinion  that  a 
new  trial  ought  to  be  granted  in  this  case ;  because,  without  de- 
fining exactly  what  may  or  may  not  amount  to  such  a  fraud  as 
would  render  the  sale  absolutely  void,  we  are  of  opinion  that  the 
evidence,  as  it  here  stands,  does  not  show  any  conduct  on  the 
part  of  the  plaintiff  sufiBcient  to  convince  us  that  the  transaction 
was  void.  It  was  proved  that  Owth wet's  bill  (with  which  the 
goods  were  purchased),  was  nothing,  and  that  he  considered  his 
own  credit  in  England  as  nearly  gone ;  that  he  went  to  Glasgow, 
intending  to  purchase  goods  there,  with  persons  unacquainted 
with  his  credit,  or  with  the  character  of  his  bills  ;  but  by  what 
means  he  prevailed  on  Cross  &  Co.  to  sell  him  the  goods,  is  not 
in  proof;  and  unless  his  representations  amounted  to  the  offence 
of  obtaining  goods  under  false  pretences,  we  cannot  take  upon 
ourselves  to  say  that  the  contract  was  absolutely  void.  Without, 
therefore,  saying  what  proof  the  case  may  be  capable  of,  seeing 
there  is  a  strong  presumption  of  fraud,  we  grant  a  new  trial  only 
on  the  ground  that  the  proof,  as  it  stands,  is  not  sufficient  to  fix 
fraud  to  that  extent  on  the  plaintiff'."  Here,  although  the  plain- 
tiff being  irresponsible,  bought  goods  of  a  stranger,  and  paid  for 
them  with  a  bill  which  he  knew  to  be  valueless,  yet  this  was  held, 
against  the  verdict  of  a  jury,  not  to  be  sufficient  evidence  of 
fraud  to  vitiate  the  sale. 

It  is  a  very  common  feature  in  cases  of  this  sort,  and  one 
almost  of  controlling  influence,  that  the  goods  fraudulently  pur- 
chased were  obtained  for  the  express  purpose  of  being  levied 
upon  by  an  execution  or  attachment  of  some  favorite  real  or  pre- 
tended creditor ;  but  in  this  case  there  is  no  pretence  of 
collusion  between  the  purchaser  and  the  attaching  cred-  [*  108] 
itors  ;  but  if  there  is  any  collusion  in  the  case,  it  will  be 
found  between  the  complainant  and  the  witness  Gifford. 

But  admitting  it  to  be  established  that  Burlingame  was  insol- 
vent to  a  very  large  amount,  in  the  opinion  of  the  witnesses,  it 
by  no  means  follows,  that  he  did  not  himself  believe  that,  with 
a  continuance  of  prosperous  times,  a  fortunate  disposition  of  his 
property,  and  successful  collection  of  his  debts,  he  might  pay  off 
his  liabilities,  and  leave  his  means  still  unexhausted  ;  especially 
when  we  remember,  what  we  know  as  a  part  of  the  financial  his- 
tory of  the  country,  that  at  the  time  when  this  schedule  is  said 
to  have  been  made,  the  most  moderate  were  prone  to  extrav- 
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agance,  and  hope  became  belief;  and  what  now  would  be  thought 
chimerical  wore  the  appearance  of  probability.  It  appears,  too, 
that  in  those  extravagant  times,  Burlingame  was  called  extrav- 
agant. These  are  considerations  that  would  be  rejected  at  once, 
it"  we  were  examining  the  abstract  question  of  the  real  respon- 
sibility of  Burlingame  alone;  yet,  when  we  remember  that  the 
quo  animo  with  which  the  purchase  was  made  —  whether  he 
expected,  or  intended  to  pay  for  the  goods  when  he  purchased 
them,  or  whether  he  intended  to  cheat  the  complainant  out  of 
them,  constitutes  the  very  gist  of  the  alleged  fraud  —  circum- 
stances of  this  nature  are  entitled  to  great  weight. 

In  determining  this  question  of  intent,  it  is  proper  we  should 
take  into  consideration  what  transpired  subsequently,  as  well  as 
antecedently  to  the  purchase.  We  find  the  goods  directed  and 
shipped  to  the  known  place  of  residence  of  the  purchaser,  and 
on  their  arrival,  he  put  them  into  his  store,  and  for  several  months 
disposes  of  them  to  his  customers,  in  the  usual  course  of  busi- 
ness. Here  is  no  secreting  of  the  goods,  or  shuffling  them  into 
the  hands  of  third  persons ;  but,  so  far  as  we  know,  we  find  him 
conducting  himself  precisely  as  we  should  expect,  had  he  hoped 
and  intended,  honestly  and  fairly,  not  only  to  pay  for  these  goods, 
but  to  meet  all  liis  other  liabilities;  and  we  cannot  say,  if  the 
times  had  continued  as  prosperous  as  when  he  made  the  purchase, 
and  his  creditors  had  extended  him  indulgence,  that  these  hopes 
might  not  have  been  realized. 

In  any  aspect  in  which  this  case  can  be  viewed,  I  think  there 
is  a  total  failure  in  proving  that  it  was  the  design  and  intent,  on 
the  j)art  of  Burlingame,  at  the  time  he  sent  Gifford  east,  never  to 
l^ay  for  the  goods  he  might  buy,  which  is  indispensable  to  make 
out  this  case.  Had  sucli  been  his  intent,  we  should  certainly  have 
seen  a  different  disposition  of  these  goods  from  that  which  has 
been  proved.  Should  we  establish  a  rule  that  would  declare  all 
sales  void,  where  the  purchaser  does  not  disclose  to  the  seller  his 
real  circumstances,  mau}'^  coji tracts,  made  with  the  most  upriglit 
intentions,  would  be  annulled  for  fraud.  While  a  man  is  really 
struggling  against  adversity,  with  an  honest  intent  to 
[*100]  retrieve  liis  fortunes,  the  law  v/ill  not  declare  hira  incap- 
able of  purchasing  goods  on  a  credit,  although  he  does 
not  disclose  to  the  vendor  the  extent  of  his  embarrassments.  In 
such  a  case,  there  is  wanting  that  essential  ingredient  in  fraud,  a 
design  never  to  pay. 

There  is  anotiier  reason  why  Burlingame  could  not  be  con- 
victed of  obtaining  goods  under  fraudulent  pretences,  whicli  is 
entitled  to  consideration  in  this  case.  To  sustain  such  an  indict- 
ment, it  should  appear  tliat  the  means  used  to  deceive  and 
defraud,  were  not  such  that  a  man  of  ordinary  prudence 
would  not  have  become  the  dupe  of  the  deception.     Admitting 
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in  this  case  that  Burlingame  was  guilty  of  deception,  Henshaw 
was  guilty  of  credulity.  It  appears  that  he  received  the  naked 
and  unsupported  representations  of  a  stranger,  residing  more 
than  a  thousand  miles  distant,  and  resorting  to  no  sort  of  means 
to  ascertain  the  truth  of  his  statements ;  but  upon  his  mere 
naked  word  alone,  and  without  a  voucher,  he  trusted  him  to 
nearly  $6000,  and  now,  when  he  has  discovered  tlie  error  into 
which  his  unreasonable  confidence  has  betrayed  him,  he  calls  upon 
a  court  of  equity  to  interpose  between  him  and  his  folly.  When 
men  so  far  forget  their  own  interests,  it  is  not  the  policy  of  the 
law  to  interfere  in  this  extraordinary  manner,  but  it  will  leave 
the  parties  to  their  ordinary  remedy. 

In  whatever  position  we  view  this  case,  we  are  satisfied  that 
the  decree  of  the  court  below  was  proper,  and  it  is  therefore 
affirmed  with  costs. 

ScATES,  Justice,  delivered  the  dissenting  opinion  of  himself 
and  Treat,  Justice :  We  are  of  opinion  that  the  decree  of  the 
court  below  ought  to  be  reversed,  and  a  decree  entered  for  the 
complainant,  according  to  the  prayer  of  the  bill.  There  is  no 
innocent  purchaser  to  be  affected  by  it.  The  defendants  were 
creditors  of  Burlingame,  except  the  sheriff,  Br^'ant,  before  this 
purchase  of  Henshaw,  and  did  not  trust  him  upon  the  possession 
and  apparent  ownership  of  these  goods.  So  the  question  is  open 
between  the  complainant  and  defendant  Burlingame,  as  to  the 
fairness  of  this  transaction  ;  and  if  fraud  intervened  in  this  sale, 
it  ought  to  be  declared  and  held  void,  and  the  goods  restored. 

We  do  not  differ  with  the  court  in  the  principles  of  law  laid 
down,  except  as  to  one  position.  It  is  purely  a  question  of  fact ; 
and  we  only  dissent  as  to  the  question  whether  the  facts  in  evi- 
dence disclose  a  fraudulent  purchase. 

The  chancellor,  in  the  case  of  Durrell  v.  Haley,  1  Paige  492, 
decides,  that  if  a   purchaser,  who  is   insolvent,  concealing   his 
insolvency  from  the  vendor,  obtains  goods  from  him  with- 
out intending  to  pay  for  them,  it  is  a  fraud  upon  the  ven-  [*110] 
dor,  and  the  property  in  the  goods  will  not  be  changed. 

The  case  of  Rowley  v.  Bigelow,  12  Pick.  311,  is,  we  think, 
even  a  stronger  case  than  the  one  before  us.  The  plaintiff  intro- 
duced witnesses,  merchants  of  New  York,  where  the  plaintiff  and 
Martin,  the  purchaser,  also  lived,  who  testified  that  Martin  had 
made  similar  purchases  of  them  about  the  same  time,  and  under 
circumstances  tending  to  show  that  he  was  insolvent;  and  that 
he  knew  it,  and  had  no  reasonable  expectation  of  paying  for  the 
merchandise,  according  to  his  contract.  The  court,  in  remarking 
upon  this  evidence,  says,  "It  tends  to  show,  that  at  the  time  this 
ostensible  purchase  was  made,  Martin  was  insolvent;  that  he 
knew  he  was  insolvent;  that  he  had  no  reasonable  ground  to 
believe  that  he  could  pay  the  cash,  and  did  not  expect  or  intend 
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to  pay  the  cash  for  the  merchandise  which  he  purchased ;  and  so 
that  he  obtained  the  goods  by  false  pretences.  The  fact  of  in- 
solvency, of  his  knowledge  of  his  insolvency,  and  that  he  had  no 
expectation  or  intention  of  paying  for  th6  corn  in  question,  is  a 
material  fact,  and  the  principal  fact  in  controversy,  on  which  this 
case  rests,  and  is  material  to  the  issue.  The  evidence  bears  upon 
the  question,  quo  animo,  the  intent,  the  fraudulent  purpose." 
There  was  in  that  case  a  delivery,  and  the  court  held  the  prop- 
erty did  pass,  but  subject  to  be  redelivered,  if  the  contract  was 
avoided  by  fraud.  The  rights  of  a  subsequent  bona  fide  pur- 
chaser without  notice  intervened,  and  upon  that  ground  the 
decision  turned. 

The  purchase  of  the  goods  is  clearly  shown,  to  the  amount  of 
^5685.52,  of  complainant;  and  to  the  amount  of  f583,  of  a  Mr. 
Bartlett,  at  the  same  time :  making  in  all  the  sum  of  #0268.52. 
These  goods  were  sold  to  the  defendant,  upon  his  own  responsi- 
bility, without  security.  Now  it  is  material  to  enquire,  What 
was  the  true  condition  of  the  defendant  Burlingame  at  the  time 
of  this  purchase  ?  What  means  did  he  use  to  induce  the  com- 
plainant to  credit  him  ?  What  were  the  complainant's  means  of 
information?  Did  the  plaintiff  use  due  caution  to  protect  himself 
against  fraud  ? 

First,  then,  as  to  Burlingame's  condition  at  the  time  of  this 
purchase.  He  made  out  a  schedule  at  the  request  of  Mr.  Gifford, 
his  agent,  to  make  the  purchases,  purporting  to  show  the  whole 
amount  of  his  real  and  personal  property,  and  also  all  the  debts 
he  owed.  The  latter  he  sets  down  at  ^7307.04,  but  which  did 
not  contain  two  debts  amounting  to  $2500.  This  would  make  an 
aggregate  of  $9807.04,  his  indebtedness  at  the  time  of  making 
the  schedule,  and  the  purchase. 

According  to  the  estimate  of  the  witnesses,  the  aggregate  value 
of  all  his  lands,  goods,  and  debts,  at  that  time,  was  $5450,  leaving 
a  balance  of  indebtedness  above    his   means,   of  $4357.04,    the 

extent  of  his  insolvency  at  the  time  of  purchase. 
[*  111]  Secondly.  What  means  did  he  use  to  obtain  credit? 
He  employed  Mr.  Gifford  to  make  these  purchases  for 
him  in  tiie  east,  to  whom  he  represented  himself  to  be  worth 
nearly  $10,000,  above  his  liabilities.  Gifford  was  comparatively 
a  stranger  to  him,  his  condition  and  affairs.  He  was  sending 
him  amongst  strangers  to  both,  to  make  purchases.  Gifford  re- 
quested a  statement  of  his  condition  to  exhibit  to  merchants, 
showing  his  property  and  debts.  He  accordingly  made  out  the 
schedule,  intending  it  to  be  used  for  that  purpose,  showing  prop- 
erty, stock  in  trade,  etc.,  to  the  amount  of  $16,000,  but  which,  upon 
a  fair  valuation  by  witnesses,  is  only  worth  $5450,  showing  an  ex- 
cess of  means  of  $10,550.  He  also  stated  the  whole  of  his  debts  to 
amount  to  $7307.04,  while   it  is  shown  by  the  witnesses,  that  he 
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owed  $9807.04  — thus  showing  a  difference  between  liis  repre- 
sented means  and  actual  means,  of  ^10,550,  and  a  difference  be- 
tween his  represented  debts  and  actual  debts  of  $2500. 

He  showed  himself  by  this  statement  to  be  worth  $8692.96, 
after  paying  all  his  debts  ;  while  he  was  at  the  same  time  insol- 
vent by  $4357.04 —  thus  showing  the  difference  between  his  rep- 
resented condition  and  actual  condition,  of  $13,050. 

Every  man  ought,  and  is  presumed  to  know,  his  condition  as 
to  property  and  debts.  If  this  presumption  is  to  be  indulged, 
within  a  reasonable  degree  of  certaint3%  he  must  have  known 
that  he  was  insolvent  to  a  considerable  amount.  With  this 
knowledge  of  his  circumstances,  he  made  this  false  statement  of 
his  condition  to  be  exhibited  to  those  of  whom  he  might  wish  to 
purchase  by  his  agent.  We  cannot  resist  the  conviction,  that  he 
made  out  this  statement  with  intent  to  deceive.  We  cannot  be- 
lieve he  could  have  been  so  much  mistaken.  A  merchant  resid- 
ing in  the  interior,  and  doing  but  a  limited  business,  could 
not  be  so  much  mistaken,  if  he  was  capable  of  doing  business 
at  all. 

Thus  furnished  with  false  statements,  knowinsfly  made,  his 
agent,  Gifford,  being  himself  also  deceived  as  to  his  true  condi- 
tion, applied  to  the  complainant,  a  merchant  in  Boston,  some  fif- 
teen hundred  miles  distant  from  Burlingame,  to  purchase  goods. 
This  false  statement  was  exhibited,  backed  by  the  assurances  of 
the  agent,  that  Burlingame  was  an  honorable  man,  and  would 
not  deceive,  and  that  agent  believed  him  to  be  worth  near  $10,- 
000  above  his  debts.  Too  remote  from  Burlingame's  residence, 
to  make  any  inquiry,  in  ordinary  mercantile  transactions,  as  to 
his  character  and  condition,  he  sold  the  goods  upon  the  credit  (5f 
this  statement,  and  these  assurances.  No  ordinary  or  even  ex- 
traordinary prudence  and  caution  could  protect  Henshaw.  There 
was  no  one  acquainted  with  Burlingame,  nearer  than  Illinois,  ex- 
cept his  own  agent,  of  whom  he  could  make  inquiry.  In  mer- 
cantile transactions,  the  complainant  would  not  be  expected  or 
required  to  wait  to  send  to  Illinois  for  information.  He 
did  all  that  a  prudent  man  could  be  expected  to  do.  [*  112] 
Burlingame  made  another  purchase  at  the  same  time. 
Had  he  any  reasonable  expectation  that  he  could  pay  for  these 
goods  within  six  and  twelve  months,  when  he  was  liable  then  to 
outstanding  debts  to  the  amount  of  near  $10,000  ?  So  far  from 
entertaining  any  such  reasonable  expectation,  it  seenjs  to  us  that 
he  never  did  intend  to  pay  for  them.  And  as  a  further  evidence 
of  this,  he  promptly  executed  notes  for  the  amount  and  for- 
warded them  with  assurances  of  prompt  payment,  when  the 
amount  of  collectable  debts  upon  his  books  did  not  exceed  $400; 
promising  at  the  same  time  to  patronize  his  house,  and  directing, 
if  he  ordered  more  goods,  to  send  them  by  way  of  New  Orleans. 
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Thus  he  would  lull  bis  suspicions,  and  if  chance  offered,  take 
more  goods  and  further  credit. 

From  these  facts,  therefore,  we  are  clearl}^  of  opinion,  that  he 
made  this  purchase  with  a  premeditated  design  to  cheat  and  de- 
i'raud,  with  no  reasonable  expectation  of  ever  paying  for  them ; 
and  we  feel  warranted  in  saying  that  we  believe  he  never  in- 
tended to  pay  for  them. 

The  court  hiy  down  the  principle,  as  contained  in  the  books, ' 
tliat  the  fraud  must  be  such  as  will  be  suflBcient  to  sustain  an  in- 
dictment for  false  pretences.  From  this  position  Ave  dissent. 
The  authorities  cited  do  not  warrant  the  principle.  Chitty  lays 
down  no  such  doctrine  himself  (Chit,  on  Con.  321)  but  refers  to 
the  case  of  Noble  v.  Adams,  7  Taunt.  59,  in  which  chief  justice 
Gibbs  is  made  to  lay  down  this  rule ;  but  it  is  for  want  of  careful 
attention  to  the  facts  of  the  case  upon  which  he  was  commenting, 
as  is  fully  shown  by  Park,  J.,  who  was  present  at  the  pronounc- 
ing that  judgment.  He  says,  in  the  case  of  Irving  v.  Motley,  7 
Bingham  543,  "I  am  anxious  to  remove  the  idea,  that  the  court 
thought  that  nothing  short  of  obtaining  goods  under  false  pre- 
tences would  vacate  a  bargain;  "  and  after  commenting  upon  that 
decision,  and  the  facts  in  the  case,  showing  that  he  intended  to 
lay  down  no  such  rule,  he  adds:  "He,  Ch.  J.  Gibbs,  guarded 
himself  against  that  conclusion,  leaving  it  open  to  the  particular 
circumstances  of  each  case."     20  Eng.  Com.  Law  R.  233. 

In  Lloyd  v.  Brewster,  4  Paige  541,  the  chancellor  does  not 
say  that  such  fraudulent  pretences  must  be  shown  as  would  sus- 
tain an  indictment,  but  that  such  fraud  was  shown  in  that  case, 
in  the  bill,  as  would  subject  the  purchaser  to  imprisonment  in 
the  state  prison,  and  that,  therefore,  he  could  follow  the  goods 
into  the  hands  of  an  assignee  without  consideration.  And  we 
conceive  the  rule  sliould  not  be  so ;  as  the  quantum  of  evidence 
necessary  to  a  conviction  is  greater  than  is  necessary  to  maintain 
a  civil  action.  The  reason  of  the  rule  is,  that  in  criminal  cases, 
the  prosecution  is  bound  to  establish  the  guilt  bej'ond  a  reasona- 
ble doubt,  and  the  jury  are  not  permitted  to  find  according 
[*  113]  to  the  weight  of  testimony.  But,  in  civil  cases,  they  may 
find  according  to  the  weight  of  testimony.  Therefore,  in 
a  civil  case,  evidence  might  warrant  a  verdict  declaring  a  sale 
void  for  fraud  where  a  reasonable  doubt  might  demand  an  ac- 
quittal. 

We  predicate  our  opinion  upon  tlie  veracity  of  the  witness 
Gifford,  in  deposing  to  the  facts  set  forth  in  his  deposition.  With- 
out his  testimony,  the  fraud  is  not  made  out.  The  court  disbe- 
lieves him,  and  seems  to  discredit  him,  because  in  some  in- 
stances, he  knows  too  much,  in  others  too  little,  and  because  he 
was  nparticeps  criminis,  if  fraud  was  committed. 

Gifford  went  to  Peoria  on  the  5th  of  August,  1836  ;  was  em- 
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ployed  as  a  clerk  by  Burlingame  on  the  7th,  and  on  the  8th  was 
so  badly  burned  by  Burlingame's  store  taking  fire,  as  to  be  unable 
to  leave  his  room  for  near  two  months.  He  was  then  carried  into 
the  chamber  of  the  store,  where  he  remained  some  time  ;  but  he 
so  far  recovered  as  to  be  able  to  hand  out  a  few  goods  before  he 
left  for  the  east.  Burlingame  had  told  him  that  he  had  goods  in 
another  building,  but  Gifford  had  not  been  into  it  before  he  left 
for  the  east.  The  packages  were  injured  by  the  fire;  a  great 
many  wrapped  in  new  papers,  and  a  great  many  without  labels. 
These  are  all  circumstances  which  induce  us  to  believe  what  he 
says,  when  he  states  that  he  did  not  know  the  amount  of  the  stock, 
when  he  went  east.  He  was  a  stranger  ;  he  was  confined  by 
burns,  and  unable  to  attend  to  business,  so  as  to  become  ac- 
quainted with  the  stock  ;  and  above  all,  Burlingame  told  him  he 
had  other  goods  in  another  building. 

In  this  he  is  charged  with  knowing  too  little.  But  we  think 
the  account  very  reasonable  and  satisfactory,  and  altogether  com- 
patible with  observation  and  experience  amongst  business  men 
and  their  clerks,  in  similar  circumstances  ;  and  it  would  be  con- 
sidered impertinent  in  an  agent,  to  push  such  inquiries  into  the 
condition  and  affairs  of  an  employer. 

,  When  he  returned,  he  attended  to  the  sales  as  a  clerk  ;  became 
familiar  with  the  stock  and  books;  and  upon  the  issuing  of  the 
attachments,  had  the  books  in  his  hands  for  collection.  He  soon 
discovered  that  Burlingame  was  insolvent;  and  that  he  owed 
debts,  secured  by  mortgages  on  the  property  to  the  amount  of 
^2,500.  Here  he  is  charged  with,  and  disbelieved  for,  knowing  too 
much. 

There  were  ample  means  of  information  as  to  the  amount  of 
stock,  etc.,  etc.  The  cash  book,  and  the  other  books  of  entries, 
if  Burlingame  kept  such  as  merchants  usually  keep,  would  show 
liis  past  as  well  as  his  present  stock  and  transactions.  From  these 
data^he  might  well  draw  the  conclusion  as  to  the  amount  of  his 
stock  and  collectable  debts,  as  he  had  the  books  for  collection. 

It  is  also  objected  that  he  knew  of  his  insolvency,  and  bank 
debt,  and  mortgages,  etc.  How  he  got  his  information  he  is  not 
asked.  But  it  is  not  remarkable  that  such  transactions 
should  be  known  by  strangers  to  them ;  but  it  is  a  lit-  [*  114] 
tie  remarkable,  that  the  defendants  should  permit  it  to  go 
uncontradicted,  if  it  be  not  true.  And  it  is  still  more  remarkable 
that  the  defendant,  Burlingame,  introduced  no  proofs  sustaining 
the  statements  made  in  his  schedule,  if  it  contained  the  truth  ; 
when  its  correctness  is  questioned  by  proof  showing  its  falsehood 
to  the  amount  of  $13,000. 

Again :  Gifford  is  charged  with  fraud,  if  fraud  there  be.  He 
states  that  he  believed  the  schedule  to  be  true.  Under  the  cir- 
cumstances, and  with  his  limited  means  of  information,  before  he 
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went  east,  he  had  no  right  to  question  it.  But  when  he  ascer- 
tained, upon  his  return,  how  grossly  Henshaw  had  been  imposed 
upon;  and  recollecting  his  own  assurancesofBuilingaiue's  honor, 
and  his  belief  of  his  wealth,  given  to  Henshaw,  he  conceived  that 
lie  was  himself  liable  ;  and  while  laboring  under  that  impression, 
and  before  he  was  better  advised,  he  made  the  several  statements 
sworn  to  by  the  other  witness.  We  cannot  conceive  how  such 
false  impressions  can  invalidate  his  testimony,  given  after  the  er- 
ror was  corrected,  and  his  mind  disabused  of  the  impression  of  his 
own  liability. 

It  is  supposed  that  Ward  contradicts  him.  Ward  does  not  re- 
collect that  such  a  schedule  was  exhibited,  or  any  assurances  were 
luade.  This  is  negative.  Gifford  states  it  affirmatively ;  and 
Warxl  may  not  have  known  it,  although  true.  Upon  the  same 
footing  are  the  statements  made  by  the  other  witness  Howell, 
who  says  Gifford  had  such  a  conversation  with  him.  Gifford  does 
not  recollect  it,  nor  deny  it.  Such  negative  statements  cannot 
impeach  positive  ones.  He  does  not  deny  having  made  such 
f  tateraents ;  but  admits  having  stated  them  in  substance,  while 
he  believed  the  circumstances  would  charge  him. 

This  erroneous  impression  cannot  certainly  destroy  his  credit ; 
the  less  so  when  he  frankly  acknowledges  that  he  thoughts©; 
that  he  made  the  statement  under  that  impression ;  and  also 
frankly  states  that  he  had  changed  his  opinion. 

From  the  means  of  information  possessed  by  him  at  the  sever- 
al times,  as  explained  by  him,  and  all  the  circumstances  connected 
with  him,  we  are  bound  to  believe  the  witness'  testimony,  and 
upon  that,  in  connection  with  the  other  testimony,  predicate  our 
judgment  in  the  case. 

We  are  therefore  of  the  opinion  that  the  decree  ought  to  be  re- 
versed, and  a  decree  entered  for  the  complainant. 

Decree  affirmed. 


Samuel  Robb  v.  Frances  P.  Bostwick,  Executrix  of  Manoah 
Bostwick,  deceased. 

[*II5]  Appeal  fro7n  Morgan, 

I.  Practice — entry  nunc  pro  tunc.  The  record  of  a  cause  showed  that  the  sum- 
mons was  returnable  to  the  March  term,  1839,  and  ''^''^^  ^t  that  term  the  defendant  ap- 
peared and  filed  several  pleas  to  the  action,  upon  which  issues  were  taken,  and  the 
cause  continued.  At  the  succeeding;  June  term  no  order  was  made  in  the  cause.  At 
the  next  November  term  the  defendant  filed  a  plea  of  non  assumpsit;  and  on  a  subse- 
quent day  of  the  same  term  a  judgment  was  entered,  reciting  that  it  appeared  from 
tlie  minutes  of  the  judge,  that  at  the  preceding  term  the  defendant  had  withdrawn  his 
plea-;,  ami  judgment  was  given  for  the  lilaintiflF;  and  the  clerk  having  omitted  to  enter 
ihe  same  on  llie  record,  he  was  therefore  ordered  to  enter  the  judgment  as  of  the  last 
March  term,  which  was  objected  to  by  the  defendant:  Held,  that  the  judgment  was 
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erroneous,  and  must  be  reversed :  //eld,  also,  that  the  court  had  power,  at  the  No- 
vember term,  to  enter  a  judgment  for  the  plaintiff;  and  that  the  plea  of  the  defendant, 
being  filed  without  leave,  interposed  no  obstacle  to  the  exercise  of  this  power,  and 
should  have  been  stricken  from  the  files,  (a) 

2.  Same — directions  to  court  below.  In  this  case  the  cause  was  remanded,  with 
directions  to  enter  a  judgment  at  the  next  term. 

The  proceedings  in  this  cause,  in  the  court  below,  were  had 
before  the  Hon.  William  Thomas. 

J.  J.  Hardin,  for  the  appellant,  cited  1  Marshall  464  ;  Breese 
43,  88 ;  1  Scam.  387  ;  2  Scam.  186  ;  6  Johns.  286  ;  Hardin  410 ; 
Tomlin's  Law  Diet.  290;  2  Lill.  Ent.  103  ;  3  Levinz  430  ;  Ram. 
on  Judot.  2  ;  3  Blac.  Com.  395,  406 ;  1  Paine  and  Duer's  Pract. 
601';  2^Tidd's  Pract.  932. 

D.  M.  Woodson  and  C.  D.  Hodges,  for  the  appellee,  relied 
upon  the  following  points  and  authorities :  First.  The  court  had 
the  power,  at  the  November  term,  1839,  to  have  reversed  the 
judgment  which  had  been  given  at  the  previous  term.  Guykow- 
ski  V.  the  People,  1  Scam.  477  ;  Chichester  v.  Cande,  3  Cowen 
39,  and  cases  cited,  Vail  v.  Smith,  4  Cowen  71 ;  Close  v.  Gilles- 
pey,  3  Johns,  525. 

Second.  The  question  as  to  the  evidence  on  which  the  court 
might  rightfully  act,  or  as  to  the  sufficiency  of  the  evidence,  upon 
which  it  did  act,  in  enteiing  the  judgment  nunc  pro  tunc,  is  not 
before  this  court,  no  exception  having  been  taken  ;  the  uarty 
might  have  admitted,  in  court,  all  the  facts  necessary  to  justify 
the  action  of  the  court,  and  still  object  to  the  action  upon  those 
facts. 

Third.  After  the  party  had  withdrawn  his  pleas,  and  per- 
mitted judgment  to  be  ordered,  he  was  out  of  court ;  he  could 
not,  at  the  same,  or  any  subsequent  term  of  the  court,  object  to 
the  recording  of  the  judgment.  Foster  v.  Filley,  1  Scam. 
256  ;  Morton  v.  Baily,  1  Scam.  213  ;  Teal  v.  Russell,  2  Scam. 
319. 

Fourth.     The  party  had  no  right  to  file  a  plea  at  the  subse- 
quent term  of  the  court,  because  it  was  in  violation  of  his 
agreement  at  the  previous  term  ;  and  the  plaintiff  was  [*116] 
not  bound  to  take  notice  of  any  plea  so  filed. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
The  appellee  brought  an  action  of  assumpsit.,  as  assignee  of 
Robert  Houston,  upon  a  promissory  note  made  by  the  appellant. 

Cases  CrriNC  Text.  After  judgment  term,  power  of  court  to 
{a)  Amendment  of  judgment  does  not  amend  record  is  confined  to  correcting 
affect  intervening  rights  acquired  between  errors  of  its  officers,  and  such  errors  may 
date  of  judgment  and  date  of  amendment.  be  corrected  at  anytime  upon  notice  to 
Shirley  v.  Phillips,  17  111.  471,  473.  parties  in  interest  and  saving  all  inter- 
Amendment  of  record  of  judgment  .vening  rights,  so  as  to  make  record  con- 
should  not  be  made  years  after  its  rendi-  form  to  fact.  Dunham  v.  South  Park 
tion  from  mere  recollection  of  witnesses.  Com'rs.  87  111.  185  188. 
Coughran  v.  Gutchens,  18  111.  390,  391. 
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The  summons  was  issued  returnable  to  the  March  term,  1839,  of 
the  Morgan  circuit  court.  At  that  term  the  appellant  appeared 
and  filed  several  pleas  to  the  action,  upon  which  issues  were 
joined,  and  the  cause  was  continued  generally.  At  tlie  June 
term  no  order  appears  to  have  been  made.  At  the  November 
term  the  appellant's  counsel  filed  a  plea  of  non  assumpsit,  and  on 
a  subsequent  day  of  the  term  a  judgment  was  entered,  reciting, 
that  it  appeared  from  the  minutes  of  the  judge,  that  at  the  pre- 
ceding term,  the  defendant  had  withdrawn  his  pleas,  and  jttdg- 
ment  Avas  given  for  the  plaintiff;  and  the  clerk  having  omitted 
to  enter  tlie  same  on  the  record,  he  was  therefore  ordered  to  en- 
ter the  judgment  as  of  the  last  March  term,  which  was  objected 
to  by  the  defendant's  counsel.  The  judgment  thus  entered  is  as- 
signed for  error. 

The  question  as  to  the  power  of  the  court  to  enter  a  judgment 
nunc  pro  tunc  has  been  raised  and  discussed  at  the  bar ;  but 
granting  to  the  authority  of  the  court,  the  utmost  latitude  that 
can  be  claimed,  it  will  not  warrant  the  judgment  entered  in  this 
case.  At  the  November  term  of  the  court,  judgment  is  entered 
as  of  the  March  term,  without  noticing  the  intervening  June 
term,  at  which  the  judgment  was  doubtless  intended  to  have 
been  entered.  This  was  erroneous.  The  record  shows  that  the 
pleas  of  the  defendant  below  were  withdrawn  at  the  June  tern*, 
and  it  is  inferrible  that  a  judgment  was  then  ordered  to  be  en- 
tered upon  tlie  record,  but,  from  some  cause,  was  omitted  to  be 
entered  by  the  clerk.  Without  enquiring,  however,  as  to  the  in- 
tention, or  power  of  the  court,  in  reference  to  the  entering  of  a 
judgment  at  the  June  term,  there  can  be  no  doubt  as  to  the  au- 
thority of  the  court  to  enter  a  judgment  at  the  November  term. 
The  plea  of  the  defendant  interposed  no  obstacle  to  the  exercise 
of  this  authority.  It  was  filed  by  the  defendant,  witliout  having 
previously  obtained  leave  of  the  court  for  that  purpose,  and 
should  have  been  stricken  from  the  files  of  the  court ;  after 
which  there  could  have  been  no  objection  to  rendering  a  judg- 
ment at  that  term.  As  the  judgment  which  was  entered  was  an 
improper  one,  it  must  be  reversed  with  costs,  and  the  cause  re- 
manded to  the  Morgan  circuit  court,  with  directions  to  enter  a 
judgment  at  the  next  term  of  the  court. 

Judgment  reversed. 
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~  John  Doe,  ex  dem.  Murray  McConnel  v.  Maro  M.  M.  Reed. 

Error  to  Morgan.  [*  117] 

1.  Recording  lav/ — purpose  of.  The  obvious  design  of  our  recording  laws  is  to 
protect  purchasers  against  latent  equities. 

2.  Deed — intent,  not  form,  will  govern.  Formerly  it  was  essential  to  the  operation 
of  a  deed  of  release,  that  the  grantee  should  have  an  estate  or  interest  in  the  land  re- 
leased; but  many  of  the  subtle  distinctions  and  ceremonious  forms,  peculiar  to  the  an- 
cient modes  of  transferring  titles,  are- abolished;  and  the  jxolicyof  the  law  now  requires 
that  courts  should  look  rather  to  the  intention  of  the  parties,  in  making  the  deed,  than 
to  the  form  in  which  that  intention  is  expressed. 

3.  Same — quit  claim.  A  deed  of  release  and  quit  claim  is  as  effectual  for  the  pur- 
pose of  transferring  title  to  land,  as  a  deed  of  bargam  and  sale;  and  the  prior  recording 
of  such  deed  will  give  it  a  preference  over  one  previously  executed,  but  which  is  subse- 
quently recorded,  {a) 

4.  Recording  x.h.v^  —priority  of  deeds.  As  a  general  rule,  the  deed  first  recorded 
must  prevail  over  a  prior  unrecorded  deed,  where  the  deed  first  recorded  is  made  in 
good  faith,  and  the  grantor  intended  to  make  a  second  conveyance  of  lands  which  he 
had  previously  conveyed.  But  where  the  terms  of  the  second  deed  do  not  necessarily 
embrace  the  land  previously  conveyed,  and,  on  the  contrary,  are  such  as  to  show  that 
it  was  not  the  intention  of  the  grantor  to  include  them,  the  court  will  give  it  such  con- 
struction as  not  to  embrace  them,  and  will  not  allow  it  to  operate  to  the  prejudice  of 
the  first  purchaser. 

5.  Same— J3;«^.  The  statute  gives  a  priority  to  the  deed  first  recorded  only  where 
the  grantee  has  acted  fairly  and  in  good  faith.  If,  at  the  time  of  making  his  contract, 
he  had  notice  of  a  prior  unrecorded  conveyance,  he  is  regarded  as  acting  in  bad  faith; 
aiid  neither  the  principles  of  justice,  nor  the  policy  of  the  law  will  allow  him  to  avail 
himself  of  his  priority  of  record,  (3) 

6.  Same — bar  to  subsequent  deed.  The  recording  of  a  deed  is  a  general  notifica- 
tion of  its  contents,  and  every  subsequent  transfer  of  the  lands  included  in  it  is 
deemed  fraudulent.-  In  pursuance  of  this  principle,  it  has  been  settled,  that  notice  of 
a  prior  conveyance,  in  any  other  way,  is  equally  effectual  to  bar  the  subsequent  deed. 

Cases  Citing  Text.  Brown    v.  Banner,  etc.,  Oil  Co.  97   111. 
{a)     Grantee  accepting  quit  claim  deed  214,215. 
is  bound  by  limitations  it  contains.     But-  {b)     Records  of  county  commissioners' 
terfield  v.  Smith,  11  111.  485,  487.  court  showing  sales  of  land  are  not  con- 
Any   deed  which  conveys  land,  e.  g.  a  structive  notice  of   such  sales.     Bourland 
quit  claim,  will  convey  covenants  running  v.  Peoria  County,  16  III.  538,  543. 
with  the  land.     Brady  v.  Spurck,  27   111.  Whatever  is  sufficient  to  put  purchaser 
478,  4S2.  on  inquiry  is  notice.    Merrick  v.  Wallace, 
Conveyance  of  such  lands   as  grantor  19  111.  486,498;  C.  R.  I.  &  P.  R.  Co.    v. 
owns  in  certain  county  at  time  of  convey-  Kennedy,     70    111.    350,  362;  Slattery  v. 
ance  passes  all  such  interest  as  he  is  then  Rafferty,  93  111.  277,  28S. 
capable  of  conveying,  although  he   may  Facts  held   not   sufficient   to  put   pur- 
have  previously  madevoidable  conveyance  chaser  on  inquiry.    Grundies  z/.  Reid,  107 
of  such  interest.     Hamilton    v.  Doolittle,  III  304.  3^2. 

37  111.473,482.  Possession    of  land   is    notice   of     all 
Wordsindeed"assign,  transfer  and  set  rights  of  possessor,  legal    or    equitable. 

over"  pass  title  to  land.     Fash  z/.  Blake,       Prettyman    v.    Wilkey,  19  HI.  235,  241; 

38  111.  363,  367.  Metropolitan   Bank   v.    Godfrey,  23    111. 
Purchaser  at  judicial  sale  under  decree,       579.  607;  Cabeen  v.  Breckenridge   48  111. 

which  finds  defendants  to  be  owners  of  91,  93;  Lumbard  v.  Abbey,  73  111.  I77. 
land  sold,  has  superior  title  to  claimant  178;  Franz  v.  Orton,  75  111.  100, 105;  Con- 
under  prior  unrecorded  deed  from  de-  ner  v.  Goodman,  104  111.  365,  369. 
fendants.  Harpham  v.  Little,  59  111.  509,  Possession  of  land  is  as  effectual  notice 
512.  of  possessor's  rights  as  recording  deed  un- 
Quit  claim  deed  takes  precedence  of  der  which  he  holds,  MorriS-On  v.  Kelly, 
v;a:ranty  deed,  if  former  is  first  recorded.  22  111.  609,  626. 
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7.  Same — suspicion  of  title.  Bare  suspicion  of  title  in  another  is  not  sufficient  to 
raise  an  inference  ol  fraudulent  intent.  There  must  be  either  actual  or  consiructive 
notice  of  title. 

8.  Real  property — notice  by  possession.  Where  a  purchaser  has  sufficient  infor- 
mation to  lead  him  to  the  knowledge  of  a  fact,  he  is  deemed  in  law  cognisant  of  the 
fact.  The  decisions  are  uniform,  that  possession  of  land  is  notice  to  a  purchaser  of  the 
possessor's  title. 

9.  Same — notice  as  evidence.  In  some  cases,  possession  is  the  foundation  as  well  as 
the  evidence  of  title,  and  under  all  circumstances,  it  is  such  indicia  of  ownership  as 
should  induce  a  prudent  purchaser  to  examine  into  its  foundation. 

10.  Same — quit  claijn  deed  construed.  Where  a  person  executed  a  quit  claim  deed, 
in  the  usual  fonn,  demising,  releasing,  and  for  ever  quit  claiming  all  right,  title  and  in- 
terest, in  a  certain  tract  of  land;  and  subsequently  executed  a  deed  of  bargain  and  sale 
to  the  same  person,  of  the  same  premises,  therein  declaring  that  it  was  his  intention,  in 
his  former  deed,  to  transfer  and  convey  absolutely  all  right,  title,  and  interest  that  he 
then  had  in  and  to  the  land  mentioned  in  the  quit  claim  deed:  Held,  that  the  quit 
claim  deed  only  conveyed  the  land  to  which  he  had  right  and  title  at  the  date  thereof; 
and  that  the  deed  could  not  operate  upon  premises  which  the  grantor  had  before  fairly 
sold  and  conveyed,  for  a  valuable  consideration. 

11.  Same — adverse  possession.  Adverse  possession,  improvement  of  the  premisesi 
and  exercise  of  ownership  over  them,foranumber  of  years,  where  the  same  is  known  to 
a  subsequent  purchaser,  amount  to  notice  of  title,  and  are  as  certain  and  definite  as 
could  be  given  by  recording  the  evidences  of  title. 

12.  Same — same;  evidence  to  prove.  Parol  proof  is  admissible,  in  an  action  of 
ejectment,  to  show  possession  adverse  to  the  plaintiff's  lessor,  and  that  the  defendant, 
and  those  under  whom  he  claims  title,  have  made  valuable  improvements  upon  the 
premises  in  question,  and  that  the  plaintiff's  lessor  lived  in  the  town  where  the  premises 
are  situated,  and  a  part  of  the  time  within  sight  of  the  same;  and  such  proof  is  evidence 
of  notice  of  the  possessor's  title. 

This  cause  was   heard   in   the  court   below,  at  the  November 

terra,  1841,  before  the  Hon.  Samuel  D.  Lockwood,  with- 

[*  118]  out  a  jury.     Judgment  was  rendered  for   the  defendant, 

and  the  plaintiff  brought  the  cause  to  this  court   by  writ 

of  error. 

M.  McCoNNEL  and  J.  A.  DcDougall,  for  the  plaintiff  in  er- 
ror: In  this  case  the  plaintiff  in  error  contends,  that  by  operation 
of  the  statute  27th  Henry  VIH.,  transferring  uses  into  possession, 
whatever  instrument  would  create  a  use  would  convey  a  title  in 
fee;  that  a  deed  of  release  and  quit  claim  would  create  a  use  in 
favor  of  the  grantee,  and  would  operate  just  as  completely  to 
convey  a  title  as  a  deed  of  grant,  bargain,  and  sale.  Such  is  the 
law  of  this  country. 

At  common  law,  livery  of  seizin  was  necessary  to  invest  with 
title.  The  livery  was  the  notice  to  the  world;  and  until  livery 
was  made,  the  conveyance  did  not  operate.  Registration  was 
substituted  in  place  of  livery  of  seizin,  and  operated  as  the  notice 
to  the  world.  Until  that  notice  is  given,  the  title  of  the  grantee 
is  inchoate  exce[)t  inter  partes.  Therefore,  in  this  case,  the  de- 
fendant in  error  never  had  the  perfect  title,  until  after  the  plain- 
tiff ol)tained  a  perfect  title. 

The  case  at  bar  is  different  from  the  case  in  4  Peters'  Cond.  R., 
in  this,  that  the  conveyance  there  referred  to  was  a  general  one 
including  all  the  lands  in  a  state,  without   describing  them.     In 
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this  case  the  conveyance  described  the  lands,  by  metes  and 
bounds,  and  conveyed  a  specified  property.  It  might  well  be  in- 
ferred, in  the  former  instance,  that  the  party  did  not  intend  con- 
veying, by  the  last  deed,  the  land  in  controversy;  no  such  pre- 
sumption could  exist  in  this  case. 

The  decisions  sustain  the  position  that  there  must  be  a  notice 
of  the  previous  title  brought  home  to  the  party;  that  there  can 
be  no  implied  notice;  that  the  fact  of  there  being  another  per- 
son in  possession  is  not  any  reason  why  the  purchaser  should 
be  put  on  his  guard.  If  it  be  a  reason  in  New  York,  it  is  because 
the  law  in  that  state  prohibits  a  purchase  where  there  is  an  ad- 
verse possession.  In  this  state  the  statute  expressly  authorizes 
such  purchases.  Again:  under  our  system  of  registration,  it  is 
the  duty  of  every  purchaser  to  record  his  title.  If  he  neglects  it, 
it  is  at  his  peril.  A  purchaser  is  not,  and  ought  not,  to  be  required 
to  look  beyond  the  records  which  the  law  provides  in  investi- 
gating title;  and  although  actual  and  certain  notice  out  of  the 
record  might  bind  him,  the  court  will  look  unfavorably  upon  any 
other  notice,  as  it  destroys  the  stability  of  estates,  and  the  cer- 
tainty of  the  law,  by  favoring  a  man's  own  negligence. 

Again:  in  New  York  where  adverse  possession  defeats  a  title, 
the  presumption  of  title  in  the  possessor  may  be  a  reason  why  a 
purchaser  should  be  on  his  guard;  but  the  presumption  heie  is 
that  the  person  in  possession  holds  under  and  subject  to  the  title 
of  record. 

So  that  for  all  these  considerations,  it  seems  clear  that 
there  must  be  either  notice  or  previous  title  of  record,  or  [*  119] 
actual  notice  to  the  person,  to  defeat  a  subsequent  con- 
veyance. 

They  cited  R.  L.  130,  138 ;  Gale's  Stat.  149,  152,  §  §  4,  15  ;  4 
Kent's  Com.  170,  title  Bargain  and  Sale,  495  ;  10  Johns.  456, 
505-6;  1  Cooke  119,  126 ;  Jackson  v.  Green,  3  Johns.  424  ;  Jack- 
son V.  Sharp,  9  Johns.  164 ;  Jackson  v.  Elston,  12  Johns.  454. 

Wm.  Thomas,  for  the  defendant  in  error :  First,  No  title 
passed  to  McConnel  by  the  deed  of  release  from  Arnett,  dated 
21st  March,  1835,  because  no  privity  of  estate  existed  between 
the  parties.  McConnel  had  no  possession,  no  right  of  possession, 
or  claim  to  the  lot,  at  that  date ;  but  tiie  possession  is  shown  to 
have  been  in  a  third  person,  claiming  right  and  title  adverse  to 
McConneK  4  Cruise's  Dig.,  title  Deed,  chap.  6,  page  99  ;  2 
Cooke  445,  452;  Tuck.  Blac.  Com.  324 ;  4  Kent  482  ;  6  Comyn's 
Dig.,  title  Release. 

Second.  Admitting  that  the  doctrine  of  the  common  law  in 
relation  to  the  operation  of  a  release  has  been  changed  by  statute, 
still  McConnel  acquired  no  title,  because  Arnett  had  previously 
parted  with  his  title.  Brown  v.  J'ackson,  4  Peters'  Cond.  R.  291  ; 
3  Wheat.  449. 
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Third.  McConnel  acquired  no  title  by  the  deed  of  bargain 
and  sale  dated  1st  Juljs  lb37,  because  Arnett's  title  had  pre- 
viously been  vested  in  Rixford,  and  the  deed  only  purports  to 
convey  the  right  and  title  of  Arnett.  But  admitting  that  under 
the  operation  of  the  recording  laws,  and  those  relating  to  the 
conveyance  of  real  estate,  McConnel  acquired  title  as  against  a 
previous  grantee,  whose  deed  had  not  been  recorded,  still  this 
admission  does  not  aid  the  plaintiff,  because  at  the  date  of  this 
deed,  the  defendant  had  a  complete  legal  title  of  record. 

Fourth.  McConnel  has  no  right  to  recover,  because  he  ob- 
tained title  Avith  notice  of  the  rights  of  the  defendant.  He  is 
not  a  Jowa^cfg  purchaser  within  the  meaning  of  the  law.  The 
facts  show  his  title  and  claim  to  be  fraudulent,  which  is  a  good 
answer  and  defence  to  this  action.  Jackson  v.  Burgott,  10  Johns. 
457';  3  Wend.  213  ;  Robinson  v.  Rowan,  2  Scam.  500. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court :  (1) 
Upon  a  trial  of  an  action  of  ejectment,  for  the  recovery  of  a  lot  of 
land  in  the  town  of  Jacksonville,  the  plaintiff's  lessor,  McConnel, 
produced,  as  evidence  of  title  to  the  said  lot,  first,  a  certificate  of 
entry  from  the  land  office  to  Thomas  Arnett,  for  80  acres  of  land, 
dated  the  25th  of  February,  1825 ;  secondly,  a  deed  of  release 
from  Arnett  to  McConnel,  for  the  same  80  acres  of  land, 
[*120  ]  dated  the  21st  of  March,  1835,  and  recorded  on  the  same 
day  ;  also,  a  deed  of  bargain  and  sale,  from  Arnett  to 
McConnel,  for  the  same  land,  confirming  and  explaining  the  last 
mentioned  deed  of  1835,  which  was  dated  the  first,  and  recorded 
the  3d  day  of  July,  1837. 

Tiie  lot  in  question  was  admitted  to  be  part  of  the  land  de- 
scribed in  the  certificate  and  deeds  referred  to.  It  was  also 
admitted  that  the  defendani  was  in  possession  of  the  premises,  at 
the  time  of  service  of  the  declaration  in  the  cause. 

Tlie  defendant  then  offered  in  evidence  a  deed  from  Arnett  to 
Rixford,  for  the  lot  in  question,  dated  May  12th,  1827,  and  re- 
corded October  31st,  1836  ;  and  also  several  other  deeds,  con- 
stituting, as  the  plaintiff  admitted,  a  connected  chain  of  title  to 
the  said  lot,  from  Rixford  to  the  defendant.  The  defendant  also 
proved  that  the  premises  wei'e  possessed  by  his  grantors  adversely 
to  the  plaintiffs  title,  from  1829  until  the  present  time ;  that  a 
house  was  built  upon  the  lot,  in  1829,  and  had  been  occupied 
ever  since  by  his  grantors  and  himself ;  that  additional  improve- 
ments were  made  upon  the  lot,  by  the  defendant,  in  1832-3, 
and  that  the  lessor  of  the  plaintiff  resided  in  the  vicinity  of  the 
premises  in  question,  and  in  the  same  town  in  which  the  lot  is 
situated,  from  a  time  previous  to  that  at  which  both  of  his  deeds 

(i)  SCATES,  Justice,  did  not  sit  in  this  cause,  and  Douglass.  Justice,  having  been  of 
counsel,  gave  no  opinion.  It  was  decided  at  the  December  term,  1S41,  but  the 
opinion  was  not  delivered  till  this  term. 
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were  obtained  from  Arnett ;  and  that  during  a  part  of  the  time, 
after  the  house  was  built  upon  the  lot  as  stated,  he  had  lived 
within  view  of  the  premises. 

To  the  introduction  of  this  parol  testimony,  as  well  as  the 
deed  under  which  the  defendant  claimed  title,  the  plaintiff 
objected,  but  the  court  overruled  the  objection  ;  and  the  cause 
being  then  submitted  to  the  court,  upon  these  facts,  without  the 
intervention  of  a  jury,  the  court  decided  in  favor  of  the  validity 
of  the  defendant's  title,  upon  two  grounds;  the  first  of  which 
was,  that  the  quit  claim  deed  from  Arnett  to  McConnel,  convej'^ed 
onl}^  such  title  as  the  grantor  really  had  at  the  time  of  its  execu- 
tion ;  and  that  Arnett's  deed  to  the  defendant's  grantor,  of  the 
lot  in  question,  made  before,  though  recorded  after,  that  to 
McConnel,  had  divested  him  of  all  title  to  the  same,  so  that  none 
could  pass  by  his  subsequent  conveyance  to  McConnel ;  and, 
secondly,  that  the  facts  in  the  case  were  sufficient  to  amount  lo 
constructive  notice  to  McConnel,  of  the  defendant's  title,  and 
consequently  his  conveyance  was  inoperative  as  to  that  title. 

Several  errors  are  assigned  ;  but  the  correctness  of  the  adjudi- 
cations upon  these  two  points  are  all  that  require  investigation. 
Both. points  must  be  adjudged  to  have  been  erroneously  decided, 
to  entitle  the  plaintiff  to  a  reversal  of  the  decision  below;  for  if 
either  of  the  positions  assumed  by  the  court  be  correct,  it  will 
constitute  a  bar  to  the  plaintiff's  recovery. 

Both  parties,  it  is  seen,  claim  to  derive  title  from  the  same 
source.  The  conveyance  under  which  the  defendant 
claims  title  is  prior  in  point  of  execution,  by  several  [*  121] 
years,  while  the  deed  of  release,  etc.,  by  virtue  of  which 
the  plaintiff  claims,  was  first  recorded,  though  subsequently 
executed.  The  plaintiff's  deed  of  bargain  and  sale  was  posterior, 
both  in  execution  and  recording,  to  either  of  the  others. 

The  first  question,  therefore,  that  is  to  be  decided  is,  as  to  the 
effect  of  the  deed  of  release  and  quit  claim,  from  Arnett  to  M'Con- 
nel.  If  that  deed  is  construed  to  embrace  the  lot  in  question, 
from  the  fact  that  it  was  recorded  before,  although  not  executed 
until  after,  that  under  which  the  defendant  claims,  it  must  pre- 
vail over  the  latter  one,  by  virtue  of  our  recording  laws ;  the 
obvious  designs  of  which  are  to  protect  purchasers  against  latent 
equities. 

Prior  to  the  passage  of  the  statutes  made  for  the  purpose  of 
facilitating  the  manner  of  transferring  lands,  it  was  essential  to  the 
operation  of  a  deed  of  release,  that  the  grantee  should  have  some 
estate  or  interest  in  the  land  released  ;  but  many  of  the  subtle  dis- 
tinctions and  ceremonious  forms,  peculiar  to  the  ancient  modes  of 
transferring  titles,  are  abolished,  and  the  policy  of  the  law  now 
requires  that  we  should  look  rather  to  the  intention  of  the  parties, 
than  to  the  form  in  which  it  is  expressed.     A  deed  of  release  and 
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quit  claim  is  as  effectual  for  the  purpose  of  transferring  title  to 
land,  as  a  deed  of  bargain  and  sale  :  and  the  prior  recording  of 
such  deed  will  give  it  a  preference  over  one  pieviously  executed, 
but  which  was  subsequently  recorded.  In  this  respect  there  is  no 
distinction  between  different  forms  of  conveyance.  As  a  general  , 
rule,  the  one  first  recorded  must  prevail  over  one  of  older  execu-  ' 
tion,  when  made  in  good  faith,  and  when  it  appears  to  have  been 
the  intention  of  the  parties  to  convey  a^ain  the  same  lands  wliich 
had  been  previously  conveyed.  But  where  the  terms  of  the  sec- 
ond deed  do  not  necessarily  embrace  the  land  previously  con- 
veyed, and,  on  the  contrary,  are  such  as  to  show  that  it  was  not 
the  intention  of  the  grantor  to  include  them,  the  court  will  give  it 
such  construction  as  not  to  embrace  them,  and  will  not  allow  it  to 
operate  to  the  prejudice  of  the  first  purchaser.  This  principle 
was  settled  by  the  supreme  court  of  the  United  States,  in  the  case 
of  Brown  v.  Jackson,  3  Wheat.  448;  and  according  to  the  spirit 
of  the  rule  adopted  in  that  case,  the  land  in  question  cannot  be 
considered  to  have  passed  to  the  plaintiff,  by  the  deed  under 
which  he  claims. 

The  case  of  Brown  v.  Jackson  is  essentially  like  the  present 
one.  The  plaintiff  claimed  title  to  a  tract  of  land  in  the  state  of 
Kentucky,  under  a  deed  from  one  Lee,  which  specifically  de- 
scribed the  land  in  controversy.  To  prove  title  out  of  the  plain- 
tiff, the  defendant  also  produced  a  deed  from  Lee  to  Banks,  grant- 
ing all  the  right,  title,  and  interest  which  he,  the  said  Lee,  Jiolds, 
etc.,  of  all  land  within  the  state  of  Kentucky,  etc.     This  deed 

was  executed  after,  but  recorded  before,  the  deed  from 
[*122]  Lee  to  the  plaintiff,  and  there,  as  here,  prior.ty  of  record 

conferred  superiority  of  title,  and  rendered  this  convey- 
ance conclusive  against  the  plaintiff's  claim,  if  its  terms  were  con- 
strued to  embrace  the  land  previously  conveyed  to  him.  But  the 
court  was  of  opinion  that  the  terms,  "all  the  right,  title,  and  in- 
terest which  the  said  Lee  holds,"  etc.,  limited  the  operation  of 
the  last  conveyance  to  the  lands,  the  right,  title,  and  interest  of 
which  were  in  Lee,  at  the  date  thereof;  and  consequently  could 
not  defeat  the  operation  of  the  first  deed  upon  land  specifically 
transferred  prior  to  that  time. 

The  deed  of  release  from  Arnett  to  McConnel  is  in  the  usual 
form.  By  it  the  grantor  remises,  releases,  and  forever  quil 
claims  all  right,  title,  and  interest  to  all  and  every  part  of  a  legal 
subdivision  of  a  tract  of  land  forming  part  of  the  town  of  Jack- 
sonville, and  unexplained,  would  transfer  all  and  every  part  of  the 
tract  of  land  designated,  the  title  to  which  the  grantor  had  not 
previously  divested  himself,  by  a  valid  transfer  duly  recorded. 
But  the  [)laintiff  himself  has  furnished  such  evidence  of  the  inten- 
tion of  the  grantor,  as  forbids  such  an  interpretation  of  the  con- 
veyance;  and  upon  the  principle  of  the  case  of  Brown  v.  Jack- 
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son,  restricts  its  operation  to  the  lands  which  the  grantor  was  the 
real  and  bona  fide  owner  of,  at  the  time  of  its  execution.  This 
evidence  is  the  deed  of  bargain  and  sale  from  Arnett  to  McCon- 
nel.  This  deed  being  posterior,  both  in  execution  and  registry, 
to  either  that  relied  upon  by  the  plaintiff  or  defendant,  it  could 
have  been  introduced  only  for  the  purpose  for  which  it  was  made. 
It  professes  to  be  made  for  the  purpose  of  removing  all  doubt  and 
uncertainty  as  to  the  meaning  and  intention  of  the  grantor,  in 
making  the  deed  of  release  to  McConnel.  It  must  therefore  be 
conclusive  against  the  plaintiff,  as  to  the  meaning  of  that  deed — 
the  limit  and  extent  of  its  operation.  By  this  deed  the  grantor 
declares  it  to  have  been  his  intention  and  design,  in  making  the 
deed  of  release,  to  transfer  and  convey  absolutely  all  right,  title, 
and  interest,  etc.,  that  he  then  had  in  and  to  said  land.  This  ex- 
planation seems  clear,  and  susceptible  of  but  one  meaning.  He 
intended  to  convey  all  the  land  which,  at  the  time  of  the  convey- 
ance, he  then  had  right  and  title  to.  That  which  he  had  before 
fairly  sold  and  conveyed,  for  a  valuable  consideration,  he  certainly 
had  no  right  to,  and  upon  such  parts  of  the  land  the  deed  of  re- 
lease was  not  intended  to  operate.  Much  of  the  land,  it  may  be 
fairly  inferred,  had  been  sold,  from  the  fact  that  it  had  been  laid 
out  into  town  lots,  and  buildings  erected  thereupon  ;  the  balance, 
then,  that  remained  unsold,  was  intended  to  be  conveyed  to  the 
lessor  of  the  plaintiff.  This  construction  is  in  accordance  with 
the  explanatory  deed,  and  in  conformity  to  the  rule  adopted  in  the 
case  of  Brown  v.  Jackson,  and  which,  as  the  court  there 
says,  is  a  reasonable  one,  founded  upon  the  apparent  in-  [*123] 
tention  of  the  parties.  Upon  any  other  construction,  the 
deed  of  release  would  be  a  fraud  upon  the  prior  purchaser ;  but 
in  this  way  both  deeds  may  well  stand  together,  consistently  with 
the  innocence  of  all  parties. 

No  objection  can  be  raised  by  the  plaintiff,  to  the  adoption  of 
the  explanation  of  the  deed  of  release  afforded  by  the  deed  of 
bargain  and  sale.  It  is  a  rule  of  interpretation  furnished  by  him- 
self, and  he  must  abide  the  consequence  of  its  application  and 
effect. 

The  next  question  to  be  considered  is  that  of  notice ;  for, 
although  the  statute  gives  effect  to  the  deed  first  recorded,  in 
preference  to  a  preceding  unrecorded  one,  it  does  so  only  when 
the  grantee  of  the  first  recorded  deed  has  acted  fairly  and  in  good 
faith.  If,  therefore,  at  the  time  of  making  his  contract,  he  had 
notice  of  the  prior  unrecorded  deed,  he  is  regarded  as  acting  in 
bad  faith,  and  neither  the  principles  of  justice,  nor  the  policy  of 
the  law  will  allow  him  to  avail  himself  of  his  priority  of  record 
to  supersede  the  claims  of  a  bona  fide  purchaser,  and  permit  him 
to  triumph  in  his  fraud.  The  policy  of  the  law  requires  every 
conveyance  of  real  estate  to  be  recorded  in  the  county  in  which 
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it  may  lie ;  and  if  not  so  recorded,  declares  it  to  be  void  as 
against  any  subsequent  purchaser,  etc.,  of  the  same  estate,  for  a 
valuable  consideration,  whose  conveyance  shall  be  first  duly  re- 
corded. The  recording  of  a  deed  is  a  general  notification  of  its 
contents  ;  and  every  subsequent  transfer  of  the  same  lands  is 
deemed  fraudulent.  In  pursuance  of  this  principle,  it  has  been 
settled  that  notice  of  a  preceding  conveyance,  in  an}'-  other  way, 
will  be  equally  effectual,  and  will  countervail  the  want  of  record- 
ing.  Bare  suspicion,  however,  of  title  in  another  will  not  be 
sufficient  to  raise  an  inference  of  fraudulent  intent.  There  must 
be  either  actual  or  constructive  notice  of  title. 

It  is  not  pretended  that  the  defendant's  title  was  recorded,  or 
that  the  plaintiff  had  actual  notice  of  it.  The  inquiry  therefore 
arises  whether  the  circumstances  in  this  case  are  such  as  to 
amount  to  constructive  notice  to  McConnel,  of  title  in  the 
defendant.  It  is  laid  down,  as  a  general  rule,  that  when  a  pur- 
chaser has  sufficient  information  to  lead  him  to  the  knowledge 
of  a  fact,  he  shall  be  deemed  cognizant  of  that  fact.  The  ques- 
tion of  notice,  under  this  rule,  is  often  one  of  difficult  decision; 
but  in  this  case  that  fact  does  not  depend  upon  circumstances  of 
a  doubtful  or  equivocal  character.  The  decisions  are  uniform, 
that  possession  of  land  is  notice  to  a  purchaser  of  the  possessor's 
title.  The  possession  being  adverse  to  the  claim  of  his  vendor's 
title,  he  is  presumed  to  purchase  subject  to  the  title  upon  which 
it  is  founded.  But  without  saying  that  possession  oat  of  the  ven- 
dor is  always  notice  to  a  vendee  of  tlie  possessor's  title,  we  may 
say  that  tlie  possession  shown  by  the  defendant  in  this  case,  to- 
gether with  the  accompanying  circumstances,  constitute 
[*124]  notice  to  McConnel,  of  his  title.  In  some  cases  possession 
is  tlie  foundation  as  well  as  the  evidence  of  title,  and,  un- 
der all  circumstances,  it  is  such  indicia  of  ownership  as  should 
induce  a  prudent  purchaser  to  examine  into  its  foundation. 

In  this  case  the  defendant,  and  those  under  whom  he  claims, 
liad  not  only  been  in  the  adverse  possession  of  tlie  premises  about 
eiglit  years,  but  tliey  liad  at  different  times  improved  the  prop- 
erty', by  the  erection  of  valuable  buildings.  These  are  circum- 
stances too  strongly  indicative  of  an  interest  in  the  land  to  be 
mistaken :  and  that  tliey  came  within  the  knowledge,  as  they 
transpired  within  view  of  the  lessor  of  the  plaintiff,  cannot  be 
doubted.  Prior  to  the  first  purchase  of  the  land,  and  ever  since, 
the  lessor  of  the  plaintiff  liad  lived  in  the  same  town  in  which  the 
premises  are  situated,  and  part  of  the  time  within  view  of  them. 
He  must  therefore  have  had  a  knowledge  of  the  possession  of  the 
defendant's  grantors,  their  improvements  at  different  times,  to- 
gether with  the  continued  exercise  of  ownership  up  to  the  time 
of  his  purchase. 

The  adverse  possession,  improvement,  and  exercise  of  owner- 
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ship  for  a  number  of  years,  by  the  defendant  and  his  grantors,  all 
of  which  being  manifestly  known  to  the  plaintiff's  lessor,  amount 
to  notice  of  title  in  the  defendant,  as  certain  and  sufficient,  as 
conld  be  given  by  the  recording  of  the  evidences  of  his  title. 

There  is  no  error,  therefore,  in  the  decision  of  the  court  below, 
either  in  the  construction  of  the  deed  under  which  the  plaintiff 
claims  title,  or  in  deciding  the  facts  proved  to  be  constructive 
notice  to  him  of  the  defendant's  title. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Asa  Holdridge  v.  Lewis  Bailey. 

Appeal  from   La  Salle. 

1.  Onus  Probandi —  writing  set  out.  Where  a  bill  in  chancery  alleges  the  execu- 
tion of  a  bond,  which  is  the  foundation  of  the  suit,  and  the  answer  denies,  or  does  not 
admit  its  execution,  it  is  incumbent  on  the  complainant  to  produce  and  file  it  as  an  ex- 
hibit in  the  cause,  and  prove  its  genuineness;  or,  if  lost,  make  the  necessary  proof,  by 
parol,  of  its  genuineness  and  contents. 

2.  Evidence — presumption  as  to  record.  It  is  true  that  exhibits,  deeds,  and  other 
written  instruments,  relating  to  a  cause  in  chancery,  may  be  produced  and  proved 
viva  voce,  on  the  hearing,  v/here  the  party  using  them  has  omitted  to  establish  their 
genuineness  before  the  officer  taking  the  proofs.  With  this  exception,  the  testimony 
in  contested  chancery  cases,  unlike  the  evidence  in  cases  at  law,  is  in  writing,  consist- 
ing of  the  depositions  of  the  witnesses,  and  documentary  evidence,  and  the  presump- 
tion is,  that  all  the  testimony  is  inserted  in  the  record,  especially  where  the  written 
testimony,  which  may  be  proved  viva  voce,  is  not  placed  on  the  files,  (a) 

This  cause  was  heard  in  the  court  below,  at  the  No-  [*  125] 
veraber  term,  1840,  before  the  Hon.  Thomas  Ford. 

S.  T.  Logan,  for  the  appellant. 

O.  Peters,  for  the  appellee :  The  bill  recites  the  bond,  and  the 
answer  does  not  deny  its  execution,  but  merely  states  that  the  de- 
fendant does  not  know  that  it  is  correctly  recited  in  the  bill. 
The  bond  was  acknowledged. 

Exhibits  referred  to  in,  and  made  part  of  the  bill,  are  always 
read  at  the  hearing,  without  proof  of  execution,  unless  there  is  a 
direct  denial  of  the  execution  in  the  answer. 

To  sustain  the  decision  of  the  circuit,  this  court  will  presume 
that  all  the  facts  were  proved  which  it  was  competent  to  prove, 
to  authorize  the  decision.  Voorhees  v.  Bank  of  U.  S.  10  Peters 
449  ;  Graham  v.  Dixon  et  al.  3  Scam.  115. 

Even  if  the  record  does  not  show  that  the  execution  of  the 
bond  was  sufficiently  proved,  yet  this  court  will  presume  it  was 

Cases  Citing  Text.  Statute,  authorizing  evidence  in  chan- 

(a).    Decree  pro  confesso  cannot  be  en-       eery  cases  to  be  given  orally,  does  not 

tered  against  infant,  but  case  against  him       abrogate  rule,  that  evidence  must  be  pre- 

must   be   proved.     McCIay  v.  Norris,  4      -served  in  record  White  z' Morrison,  11  III. 

Gilm.  370,  384.  361,  364;  Wilson  v.  Kinney,  14  111. 27,  28, 

9.    Scam.  Vol.  4.  ng 
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proved,  because  it  was  competent  and  proper  to  prove  it  viva  voce^ 
at  the  hearing;.  1  Atk.  445;  Graves  v.  Biidgel,  2  Ves.  Sen.  478- 
9  ;  Banlow  v.  Rheinlander,  1  Johns.  Ch.  R.  559. 

At  law  non  est  factum  must  be  verified  by  oath.  Courts  of 
equity  will  follow  the  rule  prescribed  for  courts  of  law,  as  iu 
cases  of  the  statute  of  limitations,  statute  of  fraud,  etc.  1  Story's 
Eq.  71,  §  §  5  a,  56  a,  64,  p.  532,  §  12  ;  2  Peere  Williams  753,  at 
bottom  of  page ;  Practice  act,  Gale's  Stat,  532,  §  12. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  a  bill  in  chancery  filed  by  Bailey  against  Holdridge,  for  the 
specific  performance  of  a  contract  to  convey  a  tract  of  land. 
The  bill  alleges  that  Holdridge,  in  February,  1836,  executed  and 
delivered  to  the  complainant  a  bond,  conditioned,  that  if  the 
complainant  should  pay  the  sura  of  iB250,  by  the  1st  of  February, 
1838,  then  Holdridge  should  make  liira  a  conveyance  of  the  land. 
The  bond  purports  to  be  set  out  in  hoic  verba  in  the  bill,  but  was 
not  filed  witli  it.  The  bill  further  charges  the  full  payment 
of  tlie  ))urchase  money,  and  the  refusal  of  Holdridge  to  convey. 

Holdridge  answered,  admitting  that  in  February,  1836,  he  exe- 
cuted a  bond  to  the  complainant,  but  whether  the  same  is  truly 
set  out  in  the  bill  he  does  not  know,  as  he  cannot  recollect  its 
precise  terms ;  and  he  denies  payment  as  charged  in  the  bill. 

A  replication  was  filed,  and  the  deposition  of  several  witnesses 

taken,  all  relating,  however,  to  the  question  of  payment.     Tlie 

bond  does  not  appear  to  have   have  been  produced  or 

[*  126]  proved,  nor  is  it  in  any  manner  mentioned  in  the  record, 

except  the  reference  to  it  in  the  bill. 

At  the  hearing  the  court  decreed  that  the  defendant  convey 
the  land  in  question  to  the  complainant. 

Holdridge  brings  an  appeal  and  assigns  the  rendering  of  this 
decree  as  error. 

.Two  questions  arise  out  of  this  assignment  of  error:  first,  was 
the  bond  before  the  court ;  and  second,  was  the  payment  of  the 
purchase  money  made  out  by  the  proof.  The  bond  referred  to 
in  the  bill,  being  the  foundation  of  the  complainant's  right  of  ac- 
tion, and  its  execution  being  denied  by  the  answer,  it  was  incum- 
bent on  the  complainant  to  produce  and  file  it  as  an  exhibit,  and 
l)rove  its  genuineness  ;  or  if  lost,  make  the  necessary  proof,  by 
parol,  of  its  genuineness  and  contents.  It  does  not  appear  from 
the  r(!Cord  that  this  was  done.  It  is  insisted,  however,  that  an 
exhibit  may  be  proved  orally  on  the  hearing,  and  that  in  this  case 
the  court  siiould  presume  that  the  bond  was  produced,  and  so 
proved.  If  such  had  been  the  fact,  the  bond  would  have  been 
endorsed  by  the  clerk  as  filed,  and  made  part  of  the  record.  It 
is  true  that  exhibits,  deeds,  and  other  written  instruments,  relat- 

(i)  Caton,  Justice,  having  been  of  counsel  in  this  cause,  gave  no  opinion. 
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ing  to  the  cause,  may  be  produced  and  proved  viva  voce  on  the 
hearing,  where  the  party  using  them  has  omitted  to  establish 
their  genuineness  before  the  officer  taking  the  proofs.  Ponjiet  v. 
Windsor,  2  Vesey,  Sen.  472;  Turner  v.  Burleigh,  17  Vesey  355; 
Banloiv  v.  Rheinlander,  1  Johns.  Ch.  R.  550  ;  Consequa  v.  Fann- 
ing, 2  Johns.  Ch.  R.  481 ;  2  Fonblanque's  Eq.  467,  and  notes. 
With  this  exception,  the  testimony  in  contested  chancery  cases, 
unlike  the  evidence  in  cases  at  law,  is  in  writing,  consisting  of 
the  depositions  of  the  witnesses  and  documentary  evidence,  and 
the  presumption  is,  that  all  the  testimony  is  inserted  in  the  rec- 
ord, especially  where  the  written  testimony,  which  may  be 
proven  viva  voce,  is  not  placed  on  the  files.  It  is  not  shown  in 
fact,  or  by  implication,  that  the  bond  was  ever  produced  and 
proved  ;  consequently  it  was  not  before  the  court ;  and  without 
it  the  complainant  was  not  entitled  to  a  decree. 

As  the  cause  was  not  ready  for  hearing,  in  consequence  of  this 
omission  in  the  evidence,  and  as  it  must  be  remanded,  with  leave 
to  either  party  to  take  further  testimony,  it  would  be  improper 
to  express  an  opinion  on  the  question  whether  payment  of  the 
purchase  money  was  made  out. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded,  for  further  proceedings  consistent  with  this 
opinion. 

Decree  reversed. 

In  this  cause  the  appellee  moved  for  a  rehearing,  for  the  pur- 
pose of  enabling  him  to  have  the  bond  incorporated  into  the  record, 
and  certified  to  this  court.     The  motion  was  refused. 


Pakis  Mason,  for  the  use  of  Sarah  Mason,  guardian  of  Martha 
Makia  Mason  v.  William  S.  Wait  et  al. 

Error  to  Greene.  [*  127] 

1,  Guardian — cannot  delegate  trust.  The  general  rule  of  law  is  that  a  trust  can- 
not be  delegated.  The  exception  to  this  rule,  that  a  power  coupled  with  an  interest 
will  authorize  the  delegation  of  the  trust,  by  making  an  attorney,  does  not  include  a 
guardian,  nor  authorize  the  latter  to  appoint  an  attorney  to  execute  a  deed,  (a) 

2.  Guardian  and  ward — interests  not  adverse.  It  is  not  necessary  that  a  ward 
should  have  any  other  day  in  court,  upon  an  application  by  an  guardian  for  leave  to  sell 

C..^.  Tttinp   Tfyt  affirmed    by    purchaser,  becomes    valid. 

CASES  CITING    iEXT.  j^^^^^  ^  Caldwell,  5  Gilm.  196. 

{a)  Sale  of  minor's  land  by   guardian  Absolute  owner  of  fee  of  land  may  sell 

without   authority,    if  ratified   by  minor       by  agent.     Gillespie  7^.  Smith,  29  111.  473, 
after  his  majority  and  before  sale  is  dis-       4S2. 
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the  ward's  real  estate,  tlian  such  as  the  former  has  by  his  guardian's  presence.     Such  a 
proceeding  is  not  adverse  to  the  ward's  interest,  nor  against  him.  {b) 

3.  Same — intcTventiott.  A  third  person  can  be  permitted  to  question  the  power 
and  acts  of  a  guardian,  only  when  the  rights  of  the  former  depend  upon  the  existence 
and  due  exercise  of  the  powers  of  the  latter. 

4.  S.\ME — sale  of  realty.  A  guardian  has  no  power  to  sell  the  real  estate  of  his 
ward,  unless  authorized  by  the  court,  or,  perhaps,  by  the  legislature. 

5.  Same — same.  Where  a  power  is  conferred  upon  a  guardian  to  sell  his  ward's 
estate,  it  must  be  considered  as  a  naked  power,  and  be  strictly  pursued. 

6.  .Same — same.  Where  the  legislature  authorizes  a  guardian  to  sell  the  land  of  his 
ward,  under  the  direction  and  sanction  of  the  judge  of  probate,  a  sale  made  without 
his  consent  and  direction  is  void. 

7.  Same — same.  It  is  constitutional  for  the  legislature  to  authorize  a  guardian  to 
sell  the  real  estate  of  his  ward,  under  the  direction  and  sanction  of  the  court  of 
probate. 

8.  Constitution — constrtution  of.  In  ascertaining  the  powers  of  a  state  legisla- 
ture, we  examine  to  see  what  are  denied  by  the  constitutions  of  the  United  States 
and  of  the  state,  whereas  in  interpreting  the  constitution  of  the  United  States,  we  are 
obliged  to  find  a  grant  of  power,  before  it  can  be  exercised. 

9.  Same — legislative  otnnipnttnce.  The  legislature  of  a  state  can  pass  any  law 
not  prohibited  by  its  own  constitution  and  that  of  the  United  States,  and  beyond  the 
limitations  and  restrictions  contained  in  those  constitutions  it  is  as  absolute,  omnipo- 
tent, and  uncontrollable  as  parliament,  (c) 

10.  Caveat  emptor — doctrine  applied.  The  principle  of  caveat  emptor  applies  to 
a  guardian's  sale  ;  and  a  suppressio  vert  on  the  part  of  the  guardian  will  not  invalidate 
the  sale,  or  enable  the  purcha'^er  to  rescind  it.     Aliter  of  a  suggestio  falsi. 

11.  Promissory  note — failure  of  consideration.  A  want  of  title  in  the  vendor, 
under  the  statute  of  Illinois,  may  be  set  up  by  the  vendee,  who  executes  a  note  for  the 
purchase  money,  as  a  want  or  failure  of  the  consideration  of  the  note. 

12.  Same — same.  Upon  a  sale  of  land,  the  bond  for  a  conveyance,  or  the  cove- 
nant to  convey  is  not  the  consideration  upon  which  a  note  given  for  the  considera- 
tion money  is  based.     The  true  consideration  is  the  estate  agreed  to  be  conveyed,  {d) 


{!>)  In  application  of  administrator  for 
leave  to  sell  land  of  his  intestate,  heirs 
need  not  be  made  formal  parties.  Gib- 
son V.  Roll,  27  III.  83,  go;  Swearengen  v, 
Gulick,  67  111.  208,  211.  Statute  now 
requires  heirs  to  be  made  parties.  R.  .S. 
1S74.  Administration  ch.  3,  tjgg;  S.  & 
C's  Stats,  p.  233,  Cothran's  Stats.  (1SS5)  p. 

73- 

Rule  stated  in  head  note  enforced. 
Smith  -'.  Race,  27  111.  387,  3gi  ;  Fitzgib- 
bon  V.  Lake,  29  111.  )65,  177.  R.  S. 
1S74,  Gltardian  and  Wakd,  ch.  64  ^30, 
[S.  iS:  C's  Stats,  p.  1245  ;  Cothran's  Stats. 
(1885)  p.  772]  requires  personal  service 
of  notice  of  application  on  ward. 

(<•)  Legislature  has  not  power  to  deter- 
mine fact  that  particular  intestate  died 
owing  debts.     Davenport   v.   Young,  16 

111.  543,551. 

Rule  Slated  in  head  note  enforced. 
Prettyman  v.  Tazewell  County,  ig  111.  406 
411;  Hawthorn  v.  People,  log  111.  302, 
307. 

Legislature  has  not  power  to  authorize 
administrator  to  sell  his  intestate's  land 


to  pay  debts,  without  judicial  sanction. 
Rozier  v.  Fagan,  46  111.  404,  406. 

((/)  Plea  of  failure  of  consideration  must 
state  facts,  which  show  that  consideration 
has  failed.  Evans  v.  School  Commis- 
sioners of  Greene  County,  i  Gilm.  654, 
657- 

Where  law  court  and  chancery  court 
have  concurrent  jurisdiction,  court  which 
first  acquires  jurisdiction,  must  retain  and 
dispose  of  case.  Mason  v.  Piggott,  11 
111.  85,  88. 

Rule  stated  in  head  note  enforced. 
Davis  V.  McVickers,  11  111.  327,  328  ; 
Foster  v.  Jared,  12  111.  451,  454. 

If  maker  of  note  does  not  receive  that 
for  which  he  gave  note  the  consideration 
fails.      Oertel  v.  Schroeder,  48  111.    133, 

135- 

In  action  by  vendor  of  land  on  note 
given  him  for  purchase  money,  if  time 
fixed  for  conveyance  has  passed  and  he 
has  not  power  to  convey  the  title  he  con- 
tracted to  convey,  he  cannot  recover  al- 
though vendee  was  first  in  default.  Denby 
V.  Graff  10  Bradw.  195,  199. 
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This  cause  was  heard  in  the  court  below,  at  the  April  term, 
1840,  before  the  Hon.  Wm.  Thomas.  The  facts  of  the  case  are 
sufficiently  shown  in  the  opinion  of  the  court. 

N.  D.  Strong  and  Junius  Hall,  for  the  appellant :  I.  The 
first  plea  of  the  defendants  is  bad ;  1.  Because  the  acts  recited 
are  constitutional. 

It  is  only  in  a  clear  case  that  the  judiciary  will  interfere  to  de- 
clare a  law  passed  by  the  legislature  unconstitutional.  1.  Peters' 
Cond.  R.  211. 

A  legislature  of  a  state  has  power  to  do  all  things  from  which 
they  are  not  restrained  by  the  constitution,  or  by  principles  of 
natural  justice. 

Acts  like  the  present  seem  to  have  been  passed  by  the 
legislature,  without  question,  from  the   commencement  [*  128] 
of  parliaments.     See  pamphlet  laws  of  Illinois,  passim ; 
Private  Acts  of  Parliament ;  1  Peters'  Cond.   R.  172 ;  2  Peters 
413,  655;  8  Peters  88  ;  11  Peters  420  ;  4  Monroe  94;  6  Monroe 
594 ;  16  Mass.  326 ;  16  Wend.  436. 

These  laws  have  been  long  acquiesced  in.  Titles  have  been 
acquired,  sales  made  under  them  in  good  faith ;  and  whatever 
may  have  been  their  original  policy,  to  question  them  now  would 
be  to  disturb  many  titles  fairly  acquired.  This  circumstance 
ought  to  weigh  with  the  court  no  less  than  the  cotemporaneous 
exposition. 

The  plea  sets  out  a  total  failure  of  consideration  and  that  the 
consideration  was  the  sale  of  lots,  and  the  delivery  of  a  bond. 
Was  not  the  bond  delivered  ?  If  so,  the  consideration  of  the  note 
has  not  totally  failed.  But  the  consideration  of  the  note  was  the 
bond  itself  ;  and  in  this  point  of  view  it  makes  no  difference  what 
was  the  title  of  the  guardian,  or  whether  the  acts  were  or  were 
not  constitutional. 

A  man  may  covenant  to  sell  land  to  which  he  has  no  title. 
Piatt,  on  Gov.  34 ;  20  Pick.  105. 

Of  mutual  covenants.  20  Johns.  130 ;  15  Mass.  171  ;  4  Bibb 
493 ;  5  Littell  218  ;  1  Monroe  34 ;  3  Marshall  112,  254,  282 ;  4 
Marshall  187;  1  Marshall  107;  20  Pick.  105;  2  Greenl.  82;  9 
Peters  607,  628 ;  2  Scam.  466. 

The  court  will  look  to  the  intention  of  the  parties.  Such  un- 
dertakings have  been  considered  absolute.  One  could  hardly 
expect  that  a  negotiable  note  would  be  preserved  as  a  dependent 
covenant  or  undertaking. 

But  the  bond  does  not  undertake  for  title  ;  but  only  for  a  deed 
with  warranty.  15  Pick.  552;  16  Johns.  268;  20  Johns.  130: 
5  Mass.  499;  2  P.  Wms.  631;  7  Vesey  202;  5  Cranch  262;  2 
Johns.  595  ;  3  Cowen  520. 

II.  Second  plea  is  bad  for  same  reason  as  first ;  it  questions 
title  only. 
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It  is  sufficient  thcat  the  guardian  comply  before  the  estate  should 
vest  in  the  purchaser. 

But  the  subsequent  sanction  and  approval  of  the  court  made 
the  tiling  a  res  adjudicata ;  the  sanction  of  the  court  cannot  be 
questioned  collaterally. 

III.  The  plea  is  manifestly  bad.  The  defendants  cannot  set  up 
their  own  neglect  to  defeat  their  own  promise. 

IV.  Tlie  fourth  and  sixth  pleas  are  bad  ;  a  guardian  may  have 
a  sjiecial  agent. 

A  guardian  is  not  a  mere  delegate,  but  has  an  estate.  Princi- 
pal and  Agent  226 ;  3  Johns.  Cas.  53. 

But  if  the  guardian  was  not  bound,  the  individual  was. 

Administiators  or  trustees    covenanting,  as  such,  are 
[*  129]  personallv  bound.     8  Conn.  19  ;  4  Conn.  495 ;  4  Peters' 
Cond.  ^"29;  8  Johns.  120. 

A  person  dealing  with  an  agent  is  bound  to  know  the  extent 
of  his  authority.  3  Johns.  Ch.  R.  307  ;  1  Peters  290  ;  9  Peters 
628. 

But  if  the  bond  was  not  the  bond  of  Mrs.  Mason  at  first,  it  be- 
came so  by  ratification. 

V.  The  fifth  plea  is  the  same  with  the  second,  and  admits  of 
the  same  answer. 

VI.  The  sixth  plea  alleges  that  the  guardian  knew  of  the  de- 
fects in  the  law  and  proceedings  of  the  court,  but  did  not  com- 
municate them.  The  facts  conceded  were  the  existence  of  a  pub- 
lished law,  and  of  public  records. 

It  is  not  supposed  that  the  doctrine  of  a  concealment  of  such  a 
fact,  without  actual  misrepresentation,  was  ever  applied  to  real 
estate. 

J.  J.  Hardin,  D.  A.  Smith,  and  S.  T.  Logan,  for  the  appellees: 
The  law  is  unconstitutional ;  1.  Because  it  is  the  exercise  of 
judicial  power  by  the  legislature.  The  legislature  by  its  act  de- 
cided that  Sarah  Mason  is  the  guardian  of  Martha  Maria  Mason, 
and  tliat  Martha  Maria  Mason  is  the  sole  heir  of  James  Mason, 
deceased.  It  directs  and  empowers  Sarah  Mason  to  make  sale 
of  the  land  of  the  minor  heir,  which  operates  as  a  judgment. 
It  directs  the  court  of  probate  to  act  ministerially,  and  not  to 
use  its  discretion  in  assenting  to,  or  ordering  a  sale  of  the  pro- 
perty. The  court  of  probate  merely  is  to  act  as  an  advisory  and 
not  directory  tribunal  to  the  guardian.  It  does  not  give  the 
court  any  authority  to  see  that  the  guardian  invested  the  pro- 
ceeds of  sale  for  the  benefit  of  the  ward ;  and  it  authorizes 
the  guardian  to  use  the  proceeds  of  the  property,  at  her  dis- 
cretion, to  the  best  advantage  of  the  ward.  11  Mass.  396 ;  2 
Peters'  Cond.  R.  321 ;  Lane  et  al.  v.  Dorman  et  ux.  3  Scam. 
239. 

2.  It  is  a  violation  of  Art.  VIII,  §  8,  of  the  state  constitution, 
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which  provides  that  "  no  person  shall  be  disseized  of  his  freehold 
without  the  judgment  of  his  peers,  or  the  law  of  the  land."  The 
"law  of  the  land,"  in  legal  language,  is  understood  to  mean  the 
judgment  of  a  court.  3  Storj^'s  Com.  on  Const.  661,  and  refer- 
ences there  cited. 

The  heir,  on  the  death  of  her  father,  obtained  a  vested  interest 
in  the  real  estate  of  her  father.  2  Peters  657.  This  vested  in- 
terest is  subject  to  any  incumbrances  imposed  on  it  by  the  ances- 
tor, to  a  lien  for  his  debts,  and  is  therefore  termed  an  interest  sw5 
modo.  Here  there  was  no  pretence,  in  the  law  or  in  fact,  that 
there  are  any  such  incumbrances,  or  debts,  and  therefore 
the  interest  of  the  minor  heir  was  absolute  and  inde-  [*130] 
feasible.  The  law  authorizes  this  vested  and  absolute 
right  of  the  heir  to  be  sold  by  Sarah  Mason  ;  and  it  does  not 
even  order  the  guardian  to  reinvest  it  for  the  benefit  of  the 
ward. 

By  the  same  exercise  of  power,  all  the  estates  of  minors,  after 
they  liave  become  vested  in  them  by  law,  may,  by  special  acts  of 
the  legislature,  be  invested  in  railroad,  or  state,  or  other  fancy 
stocks,  or  be  wholly  squandered,  by  leaving  the  disposition  of  the 
estate  at  the  discretion  of  the  guardian.  When  rights  become 
once  vested  by  law,  they  cannot  be  divested  by  a  subsequent  law. 
Fletcher  v.  Peck,  2  Peters'  Cond.  R.  321. 

This  case  is  different  from  the  cases  decided  in  Kentucky,  in 
16  Peters  25  and  in  2  Peters  657 ;  because  in  these  cases  there 
was  an  order  to  sell  real  estate  to  pay  debts.  Here  there  were  no 
debts,  and  a  court  could  have  afforded  adequate  relief. 

If  the  law  is  constitutional,  still  the  defendants  are  not  bound 
to  pay  the  notes,  because  the  provisions  of  the  law  have  not  been 
complied  with.  We  are  met  with  the  objection  that  the  bond  of 
Sarah  Mason,  by  her  attorney  in  fact,  is  a  sufficient  consideration 
for  the  notes,  and  we  must  resort  to  our  action  on  this  bond.  The 
law  abhors  circuity  of  action,  and  now  courts  admit  any  defence 
to  notes,  even  in  cases  of  warranty,  to  avoid  circuity  of  action.  4 
Wend.  491 ;  1  Peters  464;  11  Johns  60. 

The  purchasers  were  not  contracting  lor  a  bond  and  a  lawsuit, 
but  for  a  title  to  the  land.  Where  there  is  a  total  failure  of  title, 
it  is  proper  to  put  in  this  defence  to  a  recovery  on  the  note,  as 
"Well  in  cases  of  deed  with  warranty,  as  in  cases  of  bond  or  art- 
icles of  agreement.  TyJer  v.  Young  et  al.  2  Scam.  444  ;  Myers 
V.  Aikman,  2  Scam.  453  ;  Bank  of  Colombia  v.  Hagner,  1  Peters 
464  ;  4  Taunt.  334  ;  1  Wheat.  Selwy.  N.  P.  137  ;  2  Esp.  R.  640 ; 
10  Johns.  266;  11  Johns.  50,  525;  5  Pick.  395;  14  Pick  217, 
293  ;  22  Pick.  166;  4  Term  R.  761 ;  Sugden  on  Vendors  340;  1 
Swift's  Dig.  200. 

Courts  never  turn  a  person  over  to  an  action  on  his  bond,  un- 
less the  bond  is  valid,  and  is   sufficient  to  afford   an  adequate 
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remedy.  Now  this  bond  is  void:  first,  because  Paris  Mason  is 
not  bound  by  it,  as  he  signed  only  as  attorney  in  fact ;  secondl}', 
Sarah  Mason  is  not  bound,  because  she  executed  as  guardian,  and 
received  no  consideration  for  so  doing  (8  Johns.  120  ;  7  Term  R. 
350)  ;  thirdly,  Martha  Maria  Mason  is  not  bound,  because  she  is 
no  party  to  the  transaction,  and  a  guardian  cannot  bind  her  ward 
by  bond  ;  fourthly,  a  guardian  lias  no  right  to  execute  a  bond,  or 
sell  the  estate  of  his  ward  ;  fifthly,  and  if  Sarah  Mason  acted  as 
the  commissioner  of  the  legislature,  or  of  the  court,  yet  neither 
the  law,  nor  the  order  of  court  authorized  her  to  execute  a  bond 
to  the  purchasers.  An  administrator  selling  real  estate  by  order 
of  court,  or  a  master  in  chancery,  acting  as  it  is  contended 
[*131]  Sarah  Mason  did,  never  were  presumed  to  have  authority 
to  execute  bonds  to  purchasers.  The  proper  course  was 
to  sell  and  convey  and  take  security  by  note  and  mortgage,  to 
the  satisfaction  of  commissioner. 

If  laws  are  constitutional,  yet  they  must  be  strictly  complied 
with.  1  Scam.  322;  4  Peters  358.  This  has  not  been  done,  as 
is  alleged  in  pleas  second  and  fifth.  It  was  necessary  to  give  the 
ward  notice  by  giving  her  a  day  in  court.     2  Ohio  292. 

The  sale  and  bond  are  both  void,  because  the  sale  was  made 
and  bond  given  by  Paris  Mason,  attorney  in  fact  for  Sarah  Mason. 
If  Sarah  Mason  acted  as  guardian,  or  as  commissioner  of  the  legis- 
lature or  court,  the  trust  reposed  in  her  was  a  special  personal 
one,  and  she  could  not  sub-delegate  her  authority  to  another. 
Story  on  Agency  14,  16,  30,  96  ;  2  Kent's  Com.  633  ;  Paley  on 
Agency  148;  Sugden  on  Vendors  207  ;  4  Mass.  522,  595. 

By  express  agreement  of  the  parties,  if  defendants  did  not  pay 
their  note  in  ten  days  after  due,  then  the  contract  was  to  be  at  an 
end.  All  the  papers  signed  at  the  same  time  make  but  one  con- 
tract, and  all  are  to  be  considered  in  interpreting  the  con- 
tract. This  understanding  is  evinced  by  the  latter  clause  of  the 
bond  given  to  the  defendants.  This  clause  was  not  inserted  for 
the  benefit  of  the  plaintiff  alone,  for  then  it  would  not  be  recip- 
rocal, while  it  is  evident  it  was  the  intention  of  the  parties  that 
.it  should  be. 

If  Sarah  Mason  or  Paris  Mason  failed  to  comply  with  the  law, 
and  concealed  that  fact  from  the  purchasers,  it  vitiates  the  sale. 
Sugden  on  Vendors  205  ;  Breese  34. 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  Debt  on 
a  promissory  note.  The  declaration  contains  the  usual  money 
counts  and  an  account  stated. 

The  defendants  pleaded  seven  special  pleas. 

The  first  plea  sets  forth  tliat  the  consideration  for  the  note  was 
the  sale  of  certain  lots  and  lands  in  Grafton,  and  the  delivery  of  a 
))retended  title  bond  given  by  Sarah  Mason,  guardian  for  Martha 
Maria  Mason,  infant  heir  of  James  Mason,  deceased,  by  her  attor- 
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ney  in  fact,  Paris  Mason,  the  plaintiff  here ;  which  recites  the 
sale  of  the  lots,  the  execution  of  the  note,  and  is  conditioned 
that,  upon  the  payment  of  the  note,  Sarah  Mason  will  execute  a 
good  and  sufficient  deed,  with  warranty,  for  the  lots ;  to  do  which 
she  covenants  for  herself  and  her  successor,  as  guardian.  The 
plea  further  avers  that  this  sale,  bond,  and  all  her  powers  were 
executed,  made,  and  derived  under  two  special  acts  of  the  legis- 
lature of  January  20,  1835,  and  January  16,  1836,  recited  and 
set  forth  in  the  plea  ;  that  the  laws  are  unconstitutional  and  void  ; 
and  that  Sarah  Mason  had  no  power  to  sell  and  convey  ;  and 
therefore  the  consideration  has  wholly  failed. 

The  second  plea  avers  that  the  note  was  given  for  the  consid- 
eration set  forth  in  the  first  plea ;  that  Sarah  Mason  did 
not  comply  with  the  requisitions  of  said  act,  by  giving  [*  132] 
bond  and  obtaining  the  sanction  and  direction  of  the 
court  of  probate  of  Madison  county,  in  relation  to  said  sale  ;  that 
she  had  no  power  to  sell ;  and  that  the  consideration  has  wholly 
failed. 

The  third  plea  sets  forth  that  the  defendants  failed  to  pay  the 
money,  as  set  forth  in  the  condition  of  the  bond  ;  that  the  contract 
thereby  became  forfeited,  and  according  to  the  condition  of  the 
bond,  null,  void,  and  rescinded;  that  she  had  no  power  to  sell 
nor  right  to  convey;  and  therefore  the  consideration  has  failed. 

The  fourth  plea  sets  forth  the  consideration  of  the  first,  and  that 
said  sale  and  title  bond  were  made  by  Paris  Mason,  as  attorney 
in  fact  of  Sarah  Mason,  guardian,  neither  of  whom  have  title, 
etc.,  and  that  he  had  no  power  and  authority  in  law  so  to  act; 
and  therefore  the  consideration  has  wholly  failed. 

The  fifth  plea  sets  forth  the  same  consideration  as  the  first,  and 
that  Martha  M.  Mason,  being  an  infant,  had  no  day  given  in  said 
probate  court ;  and  that  said  court  never  made  an  order  divest- 
ing her  of  her  estate,  nor  sanctioned  or  directed  said  sale ;  that 
Paris  and  SaraJi  have  no  title ;  and  s-D  the  consideration  has 
wholly  failed. 

The  sixth  plea  avers  the  same  consideration,  and  that  Paris 
Mason  was  not  attorney  in  fact  by  deed ;  g,nd  so  the  consideration 
has  failed. 

The  seventh  plea  sets  up  a  knowledge  of  all  those  defects  of 
power,  and  errors  in  the  proceedings,  in  Paris  Mason,  and  a  con- 
cealment of  them  by  him,  and  that  he  had  no  title  ;  and  so  the 
consideration  has  failed,  because  there  was  no  title  to  convey. 

Several  demurrers  to  the  first,  third,  fourth,  fifth,  and  seventh 
pleas  were  sustained  to  the  first  and  third,  and  overruled  as  to 
the  others. 

Replication  to  the  second  plea,  that  after  the  sale  and  delivery 
of  the  title  bond,  Sarah  Mason  reported  her  actings  and  doings 
to  the  court  of  probate  of  Madison  county,  which  were  approved 
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and  sanctioned  by  said  court ;  by  reason  of  which  she  was  fully 
authorized  and  empowered,  under  said  acts,  to  convey  a  good 
title.     Demurrer  to  this  replication  sustained. 

Replication  to  the  sixth  plea,  that  Paris  Mason  acted  as  her 
attorney,  with  her  knowledge  and  consent ;  and  that  she  after- 
wards ratified  and  confirmed  all  his  acts  in  the  premises.  De- 
murrer to  this  replication  overruled. 

These  decisions  against  the  plaintiff,  in  overruling  the  demurrer 
to  the  fourth,  fifth,  and  seventh  pleas,  and  sustaining  the  demur- 
rer to  the  replication  to  the  second  plea,  are  assigned  for  error. 

The  court  decided  correctly  in  overruling  the  demurrer  to  the 
fourth  plea.  The  general  rule  is  that  a  trust  cannot  be  del- 
[*  133]  egated.  Story  on  Agency  14,  §  13  ;  1  Livermore  on  Agency 
45-6;  Paley  on  Agency  148;  4  Mass.  630  ;  2  Kent's^Com. 
633  ;  Principal  and  Agent  226.  The  exception  to  the  rule,  that  a 
power  coupled  with  an  interest  will  authorize  the  delegation  of 
the  trust,  by  making  an  attorney,  does  not  take  this  case  out  of 
tliat  rule.  For  although  the  guardian  may  have  an  interest  (3 
Johns.  Cas.  56)  in  maintaining  and  asserting  the  ward's  rights,  yet 
it  is  not  that  kind  of  intei-est  which  the  law  intends  shall  authorize 
a  delegation  of  the  agent's  power.  The  case  in  9  Peters  627,  and 
the  act  of  Virginia,  referred  to  in  Principal  and  Agent,  are  special, 
and  not  referable  to  the  general  principle. 

The  fifth  plea  sets  forth  a  good  defence.  It  was  not  necessary 
that  the  ward  should  have  a  day  in  court.  The  proceeding  was 
not  adverse  to  her  interest,  nor  against  her.  It  is  her  own  appli- 
cation, by  her  legally  constituted  guardian.  She  is  in  court  by 
her  guardian.  No  summons  to  her  was  necessary  ;  nor  could  she 
have  any  other  day,  or  guardian  ad  litem,  in  court,  unless  upon 
suggestion,  as  amicus  curia,  it  should  appear  that  the  guardian 
was  about  to  abuse  the  trust,  or  was  seeking  power  to  injure  and 
misapply  the  estate.  I  think  it  altogether  an  erroneous  view  of 
such  cases,  to  regard  them  as  proceedings  against  the  heir,  to  di- 
vest her  of  her  interest  or  property.  It  is  an  application  by  her, 
or  on  her  behalf,  for  power  and  authority  to  do  acts  for  her  bene- 
fit and  interest.  The  law,  however  jealous  it  may  be  of  the  con- 
duct of  guardians,  or  watchful  of  tlie  interests  of  wards,  would 
never  tolerate  the  absurdity  of  appointing  a  guardian  for  infants, 
incapable  of  consenting  or  acting  for  themselves,  and  then  treat 
every  act  of  sucli  guardian  in  disposing  of  the  ward's  property, 
and  managing  the  estate,  as  a  proceeding  against  the  ward  to  de- 
prive her  "of  her  property.  If  a  case  of  abuse  or  mismanagement 
l)y  the  guardian  was  made  to  appear,  a  court  of  chancery  would 
correct  the  abuse.  But  it  does  not  lie  in  the  mouth  of  every  one 
who  may  deal  with  a  guardian,  to  chiim  the  wardship,  by  defend- 
ing for  her,  as  if  she  was  sued  by  the  guardian.  They  can  only 
be  permitted,  as  is  done  in  the  remainder  ofthis  plea,  to  scrutinize 
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and  question  the  power  of  the  guardian  to  act,  when  their  own 
rights  depend  upon  the  existence  and  due  exercise  of  that  power, 
within  the  scope  of  his  duty  and  authority  as  guardian.  This  plea 
therefore,  makes  it  necessary  to  enquire  whether  this  sale  was 
made  according  to  the  special  acts  of  the  legislature. 

The  act  of  1835,  §  1,  empowers  Sarah  Mason,  as  guardian  of 
Martha  M.  Mason,  to  sell  and  convey,  by  sufficient  deed  or  deeds, 
either  at  private  or  public  sale,  under  the  direction  and  sanction 
of  the  judge  of  probate  of  Madison  county. 

Guardians  have  no  power  to  sell  the  real  estate  of  their  wards, 
unless  authorized  by  the  courts,  or  perhaps  by  the  legis- 
lature.    Where  authority  is  conferred  on  a  guardian  to  [*  134] 
sell  his  ward's  estate,  it  is  a  naked  power,  and  must  be 
strictly  pursued. 

In  this  instance  she  was  authorized  to  sell  and  convey,  under 
the  direction  and  sanction  of  the  judge  of  probate.  These  she  did 
not  think  proper  to  obtain,  or  could  not  ;  but  proceeded  to  sell 
without  them,  literally  departing  from  the  terms  of  the  power. 
The  legislature  did  not  think  proper,  in  this  instance,  to  trust  to 
her  discretion  ;  yet  she  disregarded  the  terms  upon  which  she  was 
authorized  to  sell.  Under  such  powers,  where  two  are  authorized 
to  sell,  one  cannot  sell  alone  ;  if  one  is  authorized  to  sell,  with  the 
approbation  and  under  the  direction  of  another,  that  other  must 
first  approve  and  direct.  The  plea,  therefore,  is  good,  and  a  suffi- 
cient bar  to  this  action.  But  as  the  parties  have  agreed,  that  if 
either  desire  it,  the  cause  shall  be  remanded  with  leave  to  plead 
de  novo,  it  may  be  necessary  to  notice  a  further  objection.  It  is 
said  that  these  acts  of  the  legislature  are  unconstitutional,  because 
it  is  an  exercise  of  a  judicial  power. 

The  convention  in  dividing  thepowers  of  the  government  could 
not  have  used  a  more  comprehensive,  and  at  the  same  time,  more 
definite  designation  of  power,  than  they  did  in  the  phrase  "judi- 
cial powers."  Yet,  it  is  to  be  regretted,  that  the  character  of  the 
act,  whether  legislative,  executive,  or  judicial,  is  so  indefinite  or 
mixed  as  not  to  be  referable  to  the  one  class  or  the  other  of  these 
powers,  with  clearness  and  distinctness.  lathe  case  of  Lane  et 
al.  V,  Dorman  et  ux.  3  Scam.  238,  this  court  commenced  its  exam- 
ination of  this  class  ot  powers  ;  and  there  held  a  certain  act  un- 
constitutional, because  the  matter  determined  was  of  a  judicial 
nature.  The  acts  reviewedin  Edwardsv.  Pope  et  al.  3  Scam.  465 
were  sustained.  Here  is  a  case  differing  from  each,  and  yet  re- 
ferable to  the  same  class  of  powers. 

We  have  interpreted  these  acts  as  conferring  this  power,  when 
directed  and  sanctioned  by  the  probate  court  ;  and  have  decided 
that  it  could  not  be  exercised  until  that  direction  and  sanction 
Avere  first  obtained.  Here,  then,  the  legislature  have  conferred 
power  and  jurisdiction  upon  that  court ;  an  equitable  power  to 
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supervise,  protect  and  aid  the  ward,  through  her  guardian,  as  a 
court  of  chancery.  To  deny  this  power  to  the  legislature,  in  this 
view  of  its  action,  would  almost  annihilate  its  powers,  A  differ- 
ent rule  obtains  in  interpreting  the  powers  in  the  constitutions  of 
the  United  States  and  the  states.  In  ascertaining  the  powers  of 
the  former,  we  examine  to  see  what  powers  are  expressly  granted, 
or  are  necessarily  implied  for  their  exercise.  In  the  latter  we  only 
examine  to  see  what  are  denied  by  the  federal  and  state  constitu- 
tions. And  my  view  of  the  law-making  power  of  these  state  gov- 
ernments is,  that  they  can  do  any  legislative  act  not  prohibited 
b}^  the  constitutions ;  and  without  and  beyond  these  lim- 
[*  135]  itations  and  restrictions  they  are  as  absolute,  omnipotent, 
and  uncontrollable  as  parliament. 

The  seventh  plea  relies  upon  a  suppressio  veri  as  a  defence. 
The  basis  of  this  defence  is  fraud  ;  and  while  the  plea  attributes  a 
knowledge  of  a  want  of  power  to  the  plaintiff,  and  a  concealment 
of  it;  yet  it  does  not  appear  that  the  plaintiff  jDretended  to  sell  in 
any  other  right  than  as  guardian,  nor  that  she  pretended  to  have 
any  other  title  than  that  of  the  ward.  There  are  no  false  repre- 
sentations alleged.  Sug.  on  Vend.  249,  note  136 ;  Breese  34. 
The  power  and  appointment  of  a  guardian  are  matters  of  law,  and 
of  record,  which  those  dealing  with  them  should  and  may  enquire 
into,  and,  I  think,  are  bound  to  notice,  to  the  extent  to  which  the 
doctrine  of  caveat  emptor  should  apply  with  us.  The  appoint- 
ment is  recorded  in  the  probate  court ;  the  powers  are  such  as  the 
law  confers.  This  much  the  defendants  should  examine.  If  she 
pretends  to  go  beyond  these,  they  should  call  for  her  authority. 
If  they  deal  without  it,  I  think  they  ought  to  be  concluded  by 
their  own  negligence.  These  remarks  I  confine  to  the  character 
in  which  the  party  acts,  and  the  powers  she  assumes  to  exercise, 
and  in  relation  to  a  suppressio  veri.  If  there  was  a  suggestio  falsi^ 
or  fraudulent  representations,  the  question  would  be  different. 
This  plea  is  therefore  bad. 

Tlie  demurrer  to  the  replication  to  the  second  plea  is  already 
determined  by  the  demurrer  to  the  fifth  plea. 

A  want  of  title  in  the  vendor  may  be  set  up  under  our  statute, 
as  a  want  or  failure  of  the  consideration  of  the  note  sued  on. 
Gale's  Stat.  526,  §  5  ;  R.  L.  483.  We  do  not  regard  the  title  bond 
in  this  case,  or  the  covenant  for  title,  as  the  consideration ;  the 
true  consideration  is  the  estate.  14  Pick.  217,  296  ;  22  Pick.  166 ; 
Owingi^  v.  Thompson  et  al.  3  Scam.  502;  1  Pick.  455. 

Tlu;  judgment  is  affirmed  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  affirmed. 
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George  Spkoule  et  al.  v.  Jamison  Samuel  et  al. 

Error   to  Morgan. 

1.  Writ  of  error — objection  to  exercise  of  right,  when.  An  objection  to  the  right 
of  a  complainant  to  bring  a  writ  of  error,  upon  a  decree  of  foreclosure  of  a  mortgage, 
after  having  executed  the  decree,  by  selling  a  portion  of  the  mortgaged  premises,  must 
be  made  (if  it  can  be  available  at  any  time)  by  plea  in  bar  of  the  vi'rit.  It  is  too  late 
to  take  such  an  objection  after  the  defendant  has  joined  in  error. 

2.  Witness — interest  as  defendant.     The  mere  fact  that  a  person  is  made  a  defend- 
ant to  a  bill  in  chancery  does  not  necessarily  render  him  an  incompetent  wit- 
ness in  the  suit,  as  to  matters  in  which  he  has  no  interest.  [*I36] 

3.  Deposition — stippression.    A  deposition   of  one  of  several   defendants 

in  a  chancery  suit  will  not  be  excluded  on  the  hearing,  merely  because  it  was  taken 
without  leave  of  the  court.  The  court  can  as  well  judge  of  the  admissibility  of  the 
deposition  when  presented,  as  when  applied  to  for  leave  to  take  it. 

4.  Witness — cot?ipetency  of  casual  defendant.  A  filed  his  bill  in  chancery  to  foreclose 
a  mortgage,  and  made  C, a  tenant  in  possession  of  a  portion  of  the  mortgaged  premises, 
a  defendant.  C  answered  the  bill,  admitting  the  allegations  contained  therein,  and 
alleging  that  he  and  another  person  had  made  a  contract  with  the  mortgagee  for  the 
purchase  of  a  portion  of  the  mortgaged  premises,  and  praying  that  his  rights  might  be 
protected  in  any  decree  that  might  be  made.  At  a  subsequent  term  of  the  court,  C 
applied  for  leave  to  file  a  supplemental  answer,  setting  out  new  matter  arising  subse- 
quently to  the  filing  of  his  former  answer,  by  which  he  disclaimed  all  interest  in  the 
mortgaged  premises.  The  complainant  objected,  and  leave  was  refused.  C  s  deposi- 
tion was  taken  in  the  cause,  which  was  objected  to  on  the  part  of  the  complainant, 
upon  the  ground  of  C's  interest.  In  his  deposition  he  disclaimed  all  interest  whatever, 
except  that  he  was  to  remain  on  the  premises  until  the  next  fall,  or  until  he  could  sell 
his  stock :     Held,  that  the  deposition  was  admissible  in  evidence. 

5.  Payment — application  of.  The  condition  of  a  mortgage  executed  by  B  to  A 
provided,  "  that  whereas  A  has  this  day  accepted  D's  drafts  in  favor  of  B,  one  at  four 
months  from  this  date,  for  $2200,  and  the  other  at  six  months  from  this  date,  for 
$2200;  now  should  the  said  B  place  or  cause  to  be  placed,  in  the  hands  of  the  said  A, 
sufficient  funds  to  meet  the  aforesaid  two  drafts,  then,  in  that  case,  this  deed  of  mort- 
gage to  be  void  ;  otherwise  to  be  and  remain  in  full  force  and  effect."  D  shipped,  by 
agreement  withB,  produce  to  A,  to  be  sold  on  commission,  and  the  proceeds  to  be  ap- 
plied in  payment  of  the  drafts.  D  was  indebted  to  A,  in  the  sum  of  $1501.87,  the  bal- 
ance of  an  old  account,  and  also  to  B,  in  the  sum  of  $4400;  and  in  order  to  pay  B,  the 
two  drafts  were  drawn  and  accepted;  but  before  A  would  accept  them,  he  required  B 
to  execute  the  mortgage  for  his  security.  A  applied  the  proceeds  to  the  payment  of  the 
$1501.87,  and  the  balance,  after  deducting  some  advances  not  objected  to  by  B,  was 
applied  to  the  payment  of  the  notes.  It  appeared  that  the  proceeds  of  one  of  the  ship- 
ments amounted  to  $1061.10,  and  that  at  the  time  of  the  shipment  D  wrote  to  A,  di- 
recting him  to  "dispose  of "  the  shipment  as  he  should  see  proper:  Held,  thz-iiht 
proceeds  could  not  be  applied  to  the  payment  of  the  old  debt  of  $1501.87,  but  must 
all  be  appropriated  to  the  payment  of  the  drafts.  Held,  also,  that  the  "  disposing  "  of 
the  shipment  was  a  very  different  thing  from  the  application  of  the  proceeds. 

This  cause  was  decided  in  the  court  below  at  the  October  term, 
1841,  before  the  Hon.  Samuel  D.  Lockwood.  The  facts  suffi- 
cientlj^  appear  in  the  opinion  of  the  court. 

D.  A.  Smith  and  J.  J.  'Hardin,  for  the  plaintiffs  in  error,  cited 
1  Stark.  Ev.  106,  117  ;  Cowper  621. 

H.  B.  McClurb,  for  the  defendants  in  error :  A  defendant  in 
chancery  may  take  the  deposition  of  his  co-defendant,  in  relation 
to  matters  in  controversy,  in  which  he  is  not  interested.     Bac. 
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Abr.,  title  Evidence, letter  A,  4;  2  Mad.  Chan.  415  ;  1  Hofif.  Chan. 
Pract.  485. 

The  defendant  William  P.  Samuel  was  a  competent  witness. 
This  case  has  no  analogy  to  the  action  of  ejectment,  from  the  de- 
cision in  which,  all  the  authorities  against  us  are  taken.  The 
defendants  in  error,  and  those  holding  under  them,  are  entitled 
to  tlie  possession  of  the  land,  and  to  the  rents  and  profits.  4 
Kent's  Com.  158,  159,  160,  164  ;  2  Sumner  143  ;  Powell  on  Mort. 

231,  232  ;  Laws  of  1840-1, 171,  §  8. 
[*  137]  The  deposition  of  William  Miller,  respecting  what  is 
called  the  hearsay  statements  of  Newton  Forsythe,  is  ad- 
missible ;  for  where  a  declaration  accompanies  an  act,  it  is  fre- 
quently admissible  as  part  of  the  act  itself.  1  Stark.  Ev.,5th  ed., 
36,  marginal  paging  ;  also  63,  marginal  paging;  and  also  because 
they  are  the  declarations  of  one  who  had  peculiar  knowledge 
of  the  facts,  made  against  his  interest,  who  was  dead  at  the  time 
of  taking  Miller's  deposition.  1  Stark.  Ev.,  5th  Amer.  ed.,  45, 
46,  marginal  paging  ;  1  Phillipps'  Ev.  255. 

The  court  did  not  err  in  rendering  the  final  decree  ;  the  proofs 
in  the  cause  fully  justify  the  decree. 

It  appears  from  the  record  in  this  case,  that  the  plaintiff  in 
error  have  proceeded  under  the  decree  rendered  in  the  court 
below,  and  sold  the  mortgaged  premises,  aud  thus  satisfied  the 
decree. 

Semple,  Justice,  delivered  the  opinion  of  the  court:  George 
Sprouleand  Andrew  Buchanan,  trading  and  doing  business  under 
the  name  and  style  of  Sproule  &  Buchanan,  filed  their  bill  in  chan- 
cery at  the  May  term,  1840,  of  the  Morgan  circuit  court,  to  foreclose 
a  mortgage  made  to  them  by  Jamison  Samuel  and  Churchill  Sam- 
uel, trading  and  doing  business  under  the  name  and  style  of 
Jamison  Samuel  &  Co.,  making  William  P.  Samuel,  tenant  in  pos- 
session of  part  of  the  premises,  a  party  defendant.  The  mortgage 
was  made  the  9th  day  of  October,  1837,  conveying  several  tracts 
of  land  in  Morgan  county,  containing  in  all  al)()ut  one  thousaiul 
acres.  The  condition  was  "  that  Sproule  &  Buchanan  have  this 
day  accepted  Fors3^the  &  Buckner's  drafts  in  favor  of  Jamison  Sam- 
uel &  Co.,  one  at  four  months  from  tliis  date,  for  twenty-two  hun- 
dred dollars,  and  the  other  at  six  months  from  this  date  for  twenty- 
two  huiulred  dollars;  now,  should  the  said  Jamison  Samuel  &  Co. 
]»lace,  or  cause  to  be  placed,  in  the  hands  of  the  said  Sproule  & 
Buchaium,  sufficient  funds  to  meet  the  aforesaid  two  drafts,  then, 
in  that  case,  this  deed  of  mortgage  is  to  be  void  ;  otherwise  to  be 
and  remain  in  full  force  and  effect."*  The  complainants  then 
aver  that  they  did  accept  and  pay  the  drafts  aforesaid,  but 
that  the  defendants,  Jamison  Samuel  &  Co.,  did  not  place  the  funds 
in  their  hands,  according  to  the  condition  of  the  said  mortgage; 
and  they  pray  a  foreclosure  and  sale  of  the  mortgaged  premises. 
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On  the  5th  of  November,  1840,  William  P.  Samuel  answered 
the  bill  by  disclaiming  all  interest  in  the  mortgage,  admitting  its 
validity  and  priority  to  his  claim,  but  setting  out  a  contract  be- 
tween the  said  Jamison  Samuel  &  Co.  and  the  said  W.  P.  Samuel 
and  one  George  W.  Forsee,  for  the  sale  of  about  six  hundred 
acres  of  said  land,  and  praying  that  his  right  might  be  guarded 
by  any  decree  that  might  be  rendered,  and  that  the  por- 
tion of  land  which  he  had  purchased,  and  was  then  [*  138] 
in  possession  of,  should  be  last  sold  on  the  said  mortgage. 

On  the  6th  of  November,  1840,  Jamison  Samuel  answered  the 
bill,  admitting  the  mortgage  and  the  acceptance  and  payment  of 
the  drafts  aforesaid,  but  insisting  that  he  had  placed  in  the  hands 
of  Sproule  &  Buchanan,  funds  amounting  in  all  to  $3917.79, 
arising  out  of  an  agreement  that  Forsythe  &  Backner  were  to 
ship  produce  to  Sproule  &  Buchanan,  to  be  sold  by  them  on  com- 
mission, and  the  proceeds  applied  to  the  payment  of  the  drafts 
aforesaid,  and  towards  satisfying  the  said  mortgage,  and  offering 
to  pay  the  balance,  etc. 

At  the  March  term,  1841,  William  P.  Samuel  offered  to  file  an 
additional  or  supplemental  answer,  setting  out  new  matter  aris- 
ing after  the  filing  of  his  first  answer,  and  by  which  he  disclaimed 
all  interest  in  the  matter  in  controversy,  and  offering  to  give  up 
the  possession  of  the  mortgaged  premises,  on  demand.  The 
complainants  objected  to  the  filing  of  the  supplemental  answer, 
and  the  objection  was  sustained  by  the  court. 

From  the  depositions  taken  and  read  on  the  final  hearing  of 
the  cause,  it  appears  that  Forsythe  &  Buckner  were  indebted  to 
Sproule  &  Buchanan  in  the  sum  of  $1,501.87,  balance  of  an  old 
account ;  and  they  were  also  indebted  to  Jamison  Samuel  &  Co. 
in  the  sum  of  $4400  ;  that  in  order  to  pay  Jamison  Samuel  &  Co., 
the  two  drafts  aforesaid  were  drawn  and  accepted ;  but  before 
Sproule  &  Buchanan  would  agree  to  accept  those  drafts,  they  re- 
quired Jamison  Samuel  &  Co.  to  execute  the  mortgage  aforesaid, 
to  secure  their  ultimate  payment.  But  by  agreement  among  all 
parties,  Forsythe  &  Buckner  were  to  ship  produce  to  be  sold  on 
commission  by  Sproule  &  Buchanan,  the  proceeds  of  which  were 
to  be  applied  to  the  payment  of  the  drafts  aforesaid,  but  which 
were  applied  by  Sproule  &  Buchanan,  first  to  the  payment  of  the 
$1501.87,  balance  due  from  Forsythe  &  Buckner,  and  the  re- 
mainder applied  to  the  payment  of  the  drafts,  after  first  deduct- 
ing the  sum  of  $1000,  cash  remitted  to  Mr.  Forsythe,  $80  ad- 
vanced to  Mr.  Buckner,  and  $142.79,  for  lumber  and  iron.  The 
proceeds  of  the  several  shipments  made  by  Forsythe  &  Buckner 
were,  on  the  10th  of  December,  1837,  $1768.02;  on  the  18th  of 
April,  1838,  $1061.10,  for  pork  and  lard,  and  the  further  sum  of 
$1088.65.  It  appears  that  the  items  aforesaid,  for  $1000,  $80, 
and  $142.79,  were  paid  by  Sproule  &  Buchanan,  and  charged  to 
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Jamison  Samuel  &  Co.,  with  their  account;  but  there  is  no  evi- 
dence that  the}^  ever  agreed  that  the  item  of  f  1061.10  for  pork 
and  lard,  was  to  be  applied  in  any  other  manner  than  to  the  pay- 
ment of  the  two  drafts. 

The  circuit  court,  on  final  hearing,  decreed  that  the  account 
should  be  stated  by  excluding  the  item  for  -11501.87,  balance  of 
account  against  Forsythe  &  Buckner,  but  allowing  the  items  of 
$1000,  $80,  and  $142.79,  as  proper  charges  against  Jami- 
[*  139]  son  Samuel  &  Co.,  and  ordered  the  equity  of  redemption  to 
be  foreclosed,  and  the  mortgaged  premises  to  be  sold,  or 
so  much  thereof  as  would  be  sufficient  to  pay  the  balance  due  to 
Sproule  &  Buchanan,  with  costs  of  suit. 

By  agreement  of  counsel  on  both  sides,  it  appears  that  after 
the  decree  was  rendered  below,  the  complainants  proceeded  to 
cause  part  of  the  mortgaged  premises  to  be  sold,  and  thus  satis- 
fied the  decree. 

The  cause  is  now  brought  here  by  writ  of  error. 
There  are  but  two  errors  assigned  :  first,  that  the  court  erred 
in  refusing  to  exclude  the  depositions  of  William  P.  Samuel  and 
William  Miller  ;  and,  secondly,  in  refusing  to  allow  against  Jami- 
son Samuel  &  Co.  the  item  of  $1501. b7,  the  balance  of  old  account 
against  Forsythe  &  Buckner,  or  at  least  of  not  allowing  the  item 
of  $10(31.10,  proceeds  of  certain  pork  and  lard,  to  be  applied 
towards  its  satisfaction. 

In  the  argument  of  the  cause  the  question  was  made  whether 
after  the  complainants  had  gone  on  to  sell  the  mortgaged  prem- 
ises, in  satisfaction  of  the  decree,  they  could  maintain  a  writ  of 
error  to  reverse  that  decree.  However  available  this  defence 
migiit  have  been,  had  it  been  pleaded  in  bar  of  a  writ  of  error,  it 
cannot  now  be  taken,  after  the  defendajits  have  joined  in  error. 

The  first  assignment  of  error  is,  that  the  court  below  did  not 
sustain  the  exceptions  of  the  complainants  to  the  depositions  of 
William  P.  Samuel  and  William  Miller.  William  P.  Samuel  was 
made  a  party  defendant  to  the  bill  to  foreclose.  He  was  in 
possession  of  part  of  the  mortgaged  premises,  at  the  time  of  filing 
the  bill.  We  are  of  opinion  that  the  mere  fact  of  any  one  being 
made  defendant  to  a  bill  in  chancery,  does  not  necessarily  render 
him  an  incompetent  witness,  as  to  matters  in  which  he  has  no  in- 
terest. It  is  usual,  to  be  sure,  for  one  defendant  when  he  wishes 
to  take  the  deposition  of  a  defendant,  to  obtain  an  order  of  court 
for  that  purpose  ;  but  it  does  not  follow  that  if  he  thinks  proper 
to  take  the  deposition  without  such  order,  it  should,  for  this 
reason  onl}',  be  excluded.  The  court  can  as  well  judge  of  the 
admissibilit}  of  the  deposition  when  presented,  as  when  applied 
to  for  leave  to  take  it. 

We  cannot  see  liow  the  deposition  of  Samuel  could   be  exclu- 
ded  on    the  ground  of  interest.     It   is   not   necessary    to    show 
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wliether  if  William  P.  Samuel  had  insisted  on  his  claim,  as  set 
out  in  his  first  answer,  his  interest  would  have  excluded  his  evi- 
dence, nor  is  it  necessary  to  say  that  the  court  erred  in  refusing 
his  application  to  file  a  supplemental  answer.  It  is  sufficient 
that  when  interrogated  by  the  complainants  as  to  his  interest,  as 
appears  from  his  deposition,  he  disclaimed  all  interest  whatever, 
except  that  he  was  to  remain  on  the  premises  until  the  next  fall, 
or  until  he  could  sell  his  stock.  His  situation  may  possibly  have 
gone  to  the  credibility,  but  certainly  not  to  the  admissi- 
bility of  the  evidence.  In  this  case  we  see  no  reason  [*  140] 
to  exclude  the  deposition,  or  to  doubt  the  credibility  of 
the  witness.  If  tlie  deposition  of  William  P.  Samuel  be  admitted, 
then  the  agreement  on  the  part  of  Sproule  &  Buchanan,  to  take 
produce  to  sell,  and  to  apply  the  proceeds  to  the  payment  of  the 
two  drafts,  as  set  out  in  the  defendants'  answer,  may  be  consid- 
ered as  proved,  without  the  deposition  of  William  Miller,  who 
speaks  of  the  declarations  of  Forsythe,  at  the  time  he  shipped 
the  pork  and  lard  aforesaid.  The  letter  from  V.  Forsythe  to 
Sproule  &  Buchanan,  of  the  20th  of  December,  sajdng  that  he 
"sent  by  the  Majestic,  119  barrels  of  pork  and  60  kegs  of  lard, 
which  you  will  please  dispose  of  as  you  see  proper,"  does  not 
exclude  the  order  that  the  proceeds  were  to  be  applied  to  the 
payment  of  the  drafts.  The  "disposing"  of  the  pork  and  lard  is 
a  very  different  thing  from  the  application  of  the  proceeds.  It  is 
not  inconsistent  with  the  proof  that  the  whole  of  the  proceeds 
were  to  be  applied  to  the  payment  of  the  two  drafts. 

The  decision  of  the  first  assignment  of  error  necessarily  decides 
the  cause,  for  if  the  deposition  of  William  P.  Samuel  be  received, 
(and  it  is  corroborated  by  the  depositions  of  several  other  wit- 
nesses,) it  follows  that  Sproule  &  Buchanan  had  no  right  to 
apply  any  part  of  the  proceeds  of  the  shipments  made  by  Forsythe 
to  them,  to  the  payment  of  the  balance  due  from  Forsythe  & 
Buckner,  but  should  have  applied  the  whole  towards  the  pay- 
ment of  the  drafts,  to  secure  which  the  mortgage  was  made, 
with  the  exception  only  of  the  three  items  of  flOOO,  $80,  and 
$142.79,  which  appear  to  have  been  advanced  by  Sproule  & 
Buchanan,  with  the  consent  of  Jamison  Samuel  &  Co. 

We  can  see  no  error  in  the  decree.  The  decree  is  affirmed 
with  costs. 

Decree  affirmed. 


lo    Scam.  Vol.  4.  145 


140-141  Doe  et  al.  v.  Leonard.  [Dec.  T. 

Syllabus. — Statement  of  the  Case. 


John  Doe,  ex  dem.  Samuel  B.  Hill,  et  al.  v.  Luther  Leonard. 

Ertor  to  Adams. 

I.  Tax — deed  as  evidence.  To  render  the  auditor's  deed  of  land  sold  for  taxes, 
under  the  law  in  force  in  1827,  evidence  of  title,  it  is  incumbent  on  the  party  offering 
it,  to  show  the  authority  of  the  auditor  to  make  it,  by  showing  the  land  liable  to  sale, 
and  the  performance  by  him  of  all  the  preliminary  acts  required  by  law.  Such  a 
deed  confers  no  title  unless  made  in  conformity  to  all  the  requirements  of  the  law;  and 
the  proof  of  the  compliance  with  the  pre-requisites  to  a  sale  devolved  upon  the  party 
offering  the  deed  in  evidence,  {a) 

This  was  an  action  of  ejectment  instituted  by  the  plaintiffs  in 
error  against  the  defendant  in  error,  in  the  Adams  circuit  court. 
At  the  September  term,  1840,  of  the  court  below,  the 
[*141]  Hon.  Peter  Lott  presiding,  a  jury  was  called,  and  after 
the  trial  had  progressed  for  some,  the  defendant  offered  in 
evidence  a  deed  from  the  auditor  to  W.  Keyes,  assignee  of  H.  H. 
Snow,  dated  the  8th  of  January,  1829,  purporting  to  be  made  in 
pursuance  of  a  sale  by  the  auditor,  on  the  ord  of  January,  1827, 
for  the  taxes  due  on  the  land  mentioned  therein,  for  the  years 
1825  and  1826.  The  plaintiffs  objected  to  the  introduction  of 
this  deed,  but  the  objection  was  overruled,  and  the  deed  admit- 
ted. It  was  then  agreed  by  the  parties,  that  the  jury  should  be 
discharged,  and  if  it  should  appear  to  the  court  that  the  deed  was 
valid,  judgment  should  be  rendered  for  the  defendant;  but  if  the 
court  should  be  of  opinion  that  the  deed  was  invalid,  then  judg- 
ment should  be  rendered  for  the  plaintiffs,  and  that  each  party 
should  have  the  right  to  appeal  to  this  court.  The  court  below 
rendered  judgment  for  the  defendant,  and  the  cause  Avas  brought 
to  this  court  by  writ  of  error. 

A.  Williams,  for  the  plaintiffs  in  error:  The  auditor  had  no 
authority  to  convey  to  the  assignee,  or,  if  he  had,  the  assignment, 
being  an  act  in  pais,  should  have  been  proved.  Gale's  Stat.  155, 
§2;  4  Peters'  Cond.  R.  396;  14  Peters  322;  7  Co  wen  88;  7 
Wend.  148. 

Tiie  regularity  of  the  sale  ought  to  have  been  proved.  Jurist 
and  Law  Miscellany  for  August,  1835,  614  ;  Sugden  on  Powers 
1,   210,   241-6,  255,  259,  26  i,  and  267;  3  East.  410;  4  Peters' 

Cases  Citing  Text.  common  law  rule  requiring  strict  proof  of 
{a)  Under  revenue  statute  of  1827,  all  steps  in  statutory  proceedings  trans- 
Auditor's  deed  was  not  admissible  in  ferring  title,  and  put  burden  of  proof  on 
evidence  to  prove  title  without  prelimin-  party  controverting  Auditor's  tax  deed, 
ary  proof  that  pre-requisites  of  statute  Gravest.  Bruen,  11  111.  431,438. 
had  been  complied  with.  Wiley  c.  Bean,  Party,  relying  on  tax  deed  as  title. 
I  Gilm.  302,  304;  Irving  ».  Brownell,  li  must  prove  valid  judgment  and  execution 
111.402,411.  before  he  can  use  deed  as  evidence. 
Statute   of   1829    was  d.>parture   from  Williams  v.  Underbill,  5S  111.  137,  13S. 
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Cond.  R.  395  ;  14  Peters  322  ;  2  Dall.  304 ;  4  Cranch  403 ;  9 
Cranch  tJ4 ;  5  Wheat.  116  ;  6  Wheat.  119 ;  8  Wheat.  681  ;  1 
Cooke  360,  365;  Dev.  and  Bat.  386;  2  Blackf.  70,  425,  494; 
7  Cowen  88 ;  7  Wend.  148 ;  2  Ohio  231-2,  293,  505 ;  3  Ohio 
233  ;  5  Ohio  368,  458  ;  1  Scam.  335  ;  4  Kent's  Com.  330  ;  Rev- 
enue Act  of  .1827,  §§4,  28;   Stat,  of  1823,  203,  §§4,  7. 

Tlie  act  of  1830  relates  to  sales  made  after  its  passage,  and 
under  its  provisions,  and  is  not  retrospective.  Gale's  Stat.  571, 
§9 ;  1  Scam.  335 ;  Bac.  Abr.,  title  Statute,  370 ;  8  Wend.  661 ; 
10  Wend.  363;  12  Wend.  137;  7  Johns.  477;  2  Peters 
434. 

James  H.  Ralston,  for  the  defendant  in  error. 
Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court : 
Upon  the  trial  of  an  action  of  ejectment  for  the  recovery  of  a 
tract  of  land  in  the  court  below,  the  defendant,  in  order  to  prove 
title  to  the  land  in  controversy,  offered  in  evidence  a  deed  to  the 
land,  from  the  auditor  of  the  state  to  W.  Keyes,  assignee  of  H. 
H.  Snow,  dated  the  8th  of  January,  1829,  purporting  to  be  made 
in  pursuance  of  a  sale  of  the  said  land  by  the  auditor,  on  the  3rd 
of  Januarv,  1827,  for  the  taxes  due  on  the  same  for  the  years 
1825  and  1826. 

To  the  introduction  of  this  evidence  the  plaintiffs  ob-  [*  142] 
jected,  but  the  court  overruled  the  objection,  and  allowed 
the  deed  to  be  read  as  evidence  of  title.     This  decision  is  now 
assigned  for  error. 

The  question  raised  in  this  case  Jias  been  settled  by  this  court 
in  the  case  of  Garret  v.  Wiggins,  1  Scam.  335.  In  that  case  a 
sale  and  conveyance  of  land  had  been  made  by  the  auditor,  for 
the  payment  of  taxes  under  the  same  law  that  the  sale  and  con- 
veyance in  this  case  was  made,  and  in  deciding  upon  the  effect  of 
the  deed,  the  court  there  says,  that  the  party  relying  upon  the 
deed  "must  show  that  all  the  indispensable  preliminaries  to  a 
valid  sale  which  the  law  prescribes,  have  been  complied  with,  or 
the  conveyance  will  pass  no  title.  This  rule  is  founded  on 
authority  and  reason,  and  settles  the  illegality  of  the  admission  of 
the  deed  offered  in  evidence  by  the  defendant.  To  render  the 
auditor's  deed  to  land  made  in  pursuance  of  a  sale  for  taxes, 
under  the  law  in  force  in  1827,  evidence  of  title  to  the  land,  it  is 
incumbent  upon  the  party  offering  it,  to  show  the  authority  of  the 
auditor  to  make  it,  by  showing  the  land  liable  to  sale,  and  the  per- 
formance by  him  of  all  the  preliminary  acts  required  by  law.  The 
deed  of  the  auditor  to  Keyes  conferred  no  title,  unless  made  in 
conformity  to  all  the  requirements  of  the  law ;  and  the  proof  of 
a  compliance  with  the  prerequisites  to  a  sale  devolved  upon  the 
party  offering  the  deed  in  evidence  ;  and  for  the  omission  to  make 
such  proof,  the  court  ought  to  have  rejected  the  deed. 

Other  objections  are  made  to  the  deed's  being  received  as  evi- 
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cleiice  of  title,  but  it  is  unnecessary  to  notice  any  other  than  the 
plain  and  obvious  one  alluded  to. 

The  judgment  of  the  court  below  is  reversed,  and,  in  accord- 
ance, with  the  stipulations  of  the  case,  judgment  is  here  rendered 
for  the  plaintiffs. 

Judgment  reversed. 

After  the  decision  of  this  cause,  the  plaintiff  in  error  discov- 
ered that  the  demise  contained  in  the  declaration  had  expired; 
and  he  tlierefore  moved  to  amend  the  record  b}''  striking  out  the 
word  "  five,"  before  the  word  years,  in  the  demise  in  the  declar- 
ation, and  inserting  the  word  "  ten."     The  motion  was  allowed. 

Motion  alloiccd. 


Benjamin  F.  Edwards  et  al.  v.  John  B.  Helm,  (a) 

Error  to  Madison. 

I.  Practice  in  Chancery — relief  on  ansroer.  The  complainant  filed  his  bill  in 
chancery  to  foreclose  a  mortgage  executed  to  him  upon  certain  premises,  to  secure  the 
payment  of  a  debt  due  from  the  mortgagor  to  the  complainant,  and  also  the  liability  of 

the  complainant  and  another  person,  as  sureties  of  the  mortgagor,  upon  a  note  to 
[*I43]  oneC.    The  billprayed  for  a  strict  foreclosure  of  the  mortgage,  solely  for  the  debt 

du  the  complainant.  D,  one  of  thedefendants,  answered  thebill,  and  alleged  that 
the  note  upon  which  the  complainant  was  liable  as  surety  had  been  assigned  by  C  to 
D,  and  suit  had  been  instituted  upon  the  same,  and  a  judgment  rendered  thereon 
against  the  mortgagor  alone,  the  other  makers  of  the  note  not  having  been  served 
with  process;  that  execution  had  issued  upon  this  judgment,  and  the  mortgaged 
premises  had  been  sold  to  satisfy  the  same,  and  also  several  other  tracts  of  land  ;  that 
the  note  and  judgment  had  not  been  paid  or  satisfied,  except  by  a  sale  of  the  mort- 
gaged premises,  and  offering  to  relinquish  his  right  to  the  land  if  the  sale  could  be  set 
aside,  and  asking  that  the  complainant  be  permitted  to  foreclose  the  mortgage,  only 
upon  condition  of  his  paying  the  judgment.  He  also  alleged  that  the  premises  were 
worth  no  more  than  the  amount  for  which  they  were  sold  at  the  sheriffs  sale  :  Held, 
that  it  would  not  be  equitable  to  permit  the  complainant's  liability  as  surety  to  be  dis- 
charged by  sale  of  the  lands  mentioned  in  the  mortgage,  and  then  allow  him,  in  a 
court  of  equity  a  strict  foreclosure  of  the  mortgage  upon  the  same  lands,  or  compel  D 
to  redeem  the  mortgage,  by  paying  the  full  worth  of  the  lands  again.  Held,  also,  that 
as  other  lands  had  i)een  sold  upon  the  judgment,  in  part  satisfaction  of  the  same,  it 
would  l)e  equally  unjust  to  compel  the  complainant  to  pay  the  whole  judgment  debt; 
and  as  the  value  of  these  lands  did  not  appear,  the  supreme  court  could  not  make  a 
decree  in  the  cause,  but  would  remand  the  same  to  the  court  below,  for  the  purpose 
of  permitting  D  to  file  a  cross  bill,  and  the  complainant  to  plead  to  or  answer  the 
same. 

Same — same.  A  court  of  chancery  cannot  give  specific  affirmative  relief  to  a 
defendant  upon  an  answer  merely,  but  only  so  far  as  a  refusal  of  relief  to  the  com- 
plainant will  amount  to  it.  (/') 

Cases  Citing  Tfxt.  relief.       Mason  v.    McGirr,  28   III.  322, 

((j)  This  case  is  continued  under  324  ;  White  v.  White,  103  111.  438,  440. 
name  of    Warner   v.   Helm    in   i  Gilm.  Question,    whether  answer  and    cross- 

220.  bill  may  be  combined,  discussed  but  not 

(b)     Defendant    will  not    be    granted  decided.     Purdy  v,  Henslee,    97  111.  389, 

affirmative     relief    on     his    answer;    he  394. 
must  file  cross-bill   or  bill,  praying   such 
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3.  Costs. — security  for.  A  motion  that  the  plaintiff  in  error  be  required  to  file 
security  for  costs  in  a  cause  will  not  be  sustained  after  the  commencement  of  the  argu- 
ment, {c) 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1842,  before  the  Hon.  Sidney  Breese.     A  decree  was  ren- 
dered for  the  complainant  for  $12,224.30  and  costs  of  suit.     The 
'  defendants  brought  the  cause  to  this  court  by  writ  of  error. 

N.  D.  Strong,  A.  Lincoln,  and  Junius  Hall,  for  the  plain- 
tiffs in  error.  William  Martin  and  B.  S.  Edwards,  for  the  de- 
fendant in  error. 

SoATES,  Justice,  delivered  the  opinion  of  the  court:  Helm  filed 
.  his  hill  in  chancery  against  Edwards,  as  mortgagor,  Craig  and 
Warner,  as  judgment  creditors  of  Edwards,  and  the  other  defend- 
ants, as  liis  assignees,  to  foreclose  a  mortgage  executed  to  him  on 
the  29th  of  May,  1837,  acknowledged  on  the  same  day,  and  duly 
recorded  the  next.  The  bill  and  mortgage  recite  that  Edwards 
as  principal,  and  Helm  and  James  R.  Gray,  as  his  sureties,  ex- 
ecuted their  note  to  one  N.  A.  Ware,  on  the  6th  of  July,  1836, 
payable  two  years  from  date,  for  six  thousand  dollars,  bearing 
twelve  per  cent,  interest  per  annum  from  date  ;  that  the  said  ICd- 
wards  being  indebted  to  Helm  in  che  sum  of  seven  thousand  dol- 
lars, executed  his  note  to  him  for  that  sum,  on  the  14th  of  July, 
1836,  payable  on  the  14th  of  January,  1837,  and  bearing  twelve 
per  cent,  interest  per  annum  from  date.  The  condition  of  defeas- 
ance in  the  mortgage  is  for  the  double  purpose  of  securing  Helm, 
in  his  own  debt,  and  also  to  secure  him  in  his  liability  as 
surety;  and  it  authorizes  him  to  pay  the  debt  for  which  [*144] 
he  was  liable  as  surety,  and  to  hold  it  as  the  mortgage 
debt.  The  prayer  of  the  bill  is  for  a  strict  foreclosure  for  Helm's 
own  debt  of  seven  thousand  dollars. 

All  the  defendants  except  Craig  and  Warner,  made  default  and, 
the  bill  was  taken  pro  confes^w  as  to  those  who  did  not  answer. 

Craig  and  Warner  answered :  that  Ware  sold  and  conveyed  to 
Edwards  an  undivided  fourth  part  of  block  forty-nine  [49],  men- 
tioned and  contained  in  the  mortgage,  and  for  which  the  note  of 
six  thousand  dollars  was  given,  and  of  all  which  Helm  well  knew, 
and  had  notice  at  the  execution  of  the  note  and  mortgage  respect- 
ively ;  that  for  a  valuable  consideration.  Ware  assigned  the  said 
note  to  Warner;  and  for  like  consideration, Warner  assigned  the 
said  notes  to  the  defendants,  Craig  and  Warner  ;  that  the  note 
being  unpaid,  they  brought  suit  against  Edwards,  Helm  and  Gray, 
and  obtained  a  judgment  against  Edwards,  on  whom  alone  process 

{c)     Motion  that  plaintiff  be  required  R.  S.  1874    Costs,   ch.  33  §3  [S.  &  C's 

to  give  security  for  costs  comes  too  late  Stats.,  p.  637 ;  Cothran's  Stats.  (18S5),  p. 
after  defendant  has  filed  demurrer  to  350],  provides  that  right  to  require  se- 
merits.  (1869)  People  z^.  Cloud,  50  111.  curity  for  costs  shall  not  be  waived  by 
439>  441'  any  proceeding  in  the  cause. 
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was  served  at  the  October  term,  183S,  of  the  municipal  court  of 
the  city  of  Alton,  for  $7613.27  ;  that  on  the  29th  of  October, 
1838,  execution  issued  on  said  judgment,  against  Edwards' estate 
directed  amd  delivered  to  the  sheriff  of  Madison  county,  who,  on 
the  14th  of  December,  1838,  levied  the  same  on  the  undivided 
half  of  block  forty-nine  [49],  except  45  feet  on  Second  street,  and 
38  feet  on  Piasa  street,  running  back  to  the  center  of  the  said 
block,  and  which  is  part  of  the  mortgaged  property ;  that  on  the 
21st  of  March,  1839,  the  sheriff  sold  the  same  to  the  defendants, 
by  their  attorneys,  for  the  sum  of  S1904,  and  the  same  not  being 
redeemed,  on  the  2ud  of  March,  1841,  a  deed  was  executed  and 
acknowledged  to  them  by  the  sheriif,  and  recorded  on  the  20th  of 
the  same  month  ;  that  another  execution  issued  in  like  manner, 
whicli  the  sheriff  levied  about  the  12th  of  June,  1839,  on  the  feet 
in  block  forty-nine  [49]  excepted  on  the  former  writ,  also,  on  the 
south  half,  and  the  south  half  of  the  north  half  of  section  eight 
[8],  town  four  [4]  north,  range  seven  [7]  west,  and  the  south 
eiist  quarter  and  the  west  lialf  of  tlie  north  east  quarter,  and  the 
south  east  quarter  of  the  north  east  quarter  of  section  seven  [7], 
in  the  same  town  and  range,  which  are  also  parts  of  the  mortgaged 
premises  ;  that  the  same  were  sold  on  the  Gth  of  July,  1839,  to 
the  defendants,  by  their  attorneys,  the  lot  for  $2000,  and  the  re- 
mainder for  $4224.52,  and  the  premises,  not  being  redeemed,  were 
conveyed  to  them  by  the  sheriff,  on  the  2nd  of  March,  1841,  and 
the  deed  duly  acknowledged  and  recorded  on  the  22nd  of  March, 
1841.  They  aver  that  the  premises  in  fee  are  not  worth  more 
than  they  liave  bid  and  given  for  the  same;  and  that  they  will 
lose  their  debt  if  they  are  compelled  to  redeem.  They  further 
aver  that  the  said  note  and  judgment  are  not  otherwise  paid,  li- 
quidated, or  discharged,  than  by  these  proceedings  ;  that  they  are 
willing  to  relinquish  their  right  in  said  lands,  if  the  sale  can  be 
set  aside,  or  the  complainant  be  permitted  to  redeem 
[*  145]  their  judgments,  and  only  upon  that  condition  that  the 
complainant  foreclose,  to  wit,  paying  and  satisfying  the 
said  debt. 

The  complainant  replied  to  the  answer.  No  proofs  were  taken, 
and  the  court  below  heard  and  decided  the  cause  upon  bill, 
answer,  and  replication. 

The  decree  was  against  Edwards  for  the  debt ;  and  it  was  fur- 
ther decreed,  that  the  defendants,  or  some  one  of  them,  pay  the 
said  debt,  on  or  before  the  first  day  of  the  next  term  of  the  Mad- 
ison circuit  court,  and  on  failure,  that  each  and  all  of  them  be 
foreclosed;  and  a  commissioner  was  appointed,  in  that  event, 
to  convey. 

The  i)laintiffs  in  error,  assign  eight  errors,  in  substance  ques- 
tioning the  decree  of  strict  foreclosure,  and  the  judgment  of  the 
court  in   not   decreeing  Craig   and   Warner   to"  be   first    paid, 
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or   paid  pro    rata,    or    have    their  judgment    incumbrance    re- 
deemed. 

In  the  first  place,  I  would  remark,  that  it  appears  from  the 
mortgage  and  answer,  that  the  defendants  had  levied  upon  and 
sold  the  south  half  of  the  north  east  quarter  of  section  eight  [8], 
and  the  south  east  fourth  of  the  north  east  quarter  of  section 
seven  [7],  in  town  four  [4]  south,  range  seven  [7]  west;  and  45 
feet  front  on  Second  street,  running  back  113  feet  on  Market 
street,  which  premises  are  not  in  the  mortgage,  nor  does  their 
separate  value  appear  in  the  record.  I  mention  this  as  the 
opinion  of  the  court  is  predicated  upon  a  want  of  sufficient  facts 
upon  the  record  to  enable  it;  to  determine  what  decree,  in  equity 
and  good  conscience,  ought  to  be  made.  Helm  was  liable  for 
this  debt,  as  Edwards'  surety.  It  has  been  paid  by  a  sale  of  the 
mortgaged  premises  inpart,  if  that  sale  was  of  the  fee,  and  is  good 
and  valid  to  pass  it,  otherwise  not;  as  the  defendants  say  the 
premises  are  not  worth  more  than  what  they  gave,  and  if  com- 
pelled to  redeem  the  mortgage,  they  will  lose  their  debt. 

Now,  it  would  not  be  equitable  to  permit  Helm's  liability  to  be 
discharged  by  a  sale  of  these  lands  to  Craig  and  Warner,  in  satis- 
faction of  their  debt ;  and  then  allow  him,  in  a  court  of  equity,  a 
strict  foreclosure  of  these  same  lands,  or  compel  Craig  and  War- 
ner to  redeem  the  equity,  by  paying  their  full  worth  again,  and 
by  which  they  would  lose  their  own  debt. 

Neither  would  it  be  just  to  compel  Helm,  under  the  circum- 
stances, to  pay  the  whole  judgment  debt,  to  remove  its  lien  and 
the  encumbrance,  by  sale  on  the  execution.  In  that  case,  Craig 
and  Warner  would  get  the  land  sold  on  the  executions,  and  not 
embraced  in  the  mortgage,  for  nothing.  The  court  could  not 
make  an  apportionment,  because  their  separate  values  are  not 
returned. 

The  answer  sets  forth  enough  to  induce  the  court  to  believe, 
that  a  decree  ought  not  to  be  made  upon  the  facts  in  the  bill 
and  answer.  Yet  the  court  cannot  give  specific  affirm- 
ative relief  to  the  defendants  upon  an  answer  merely,  but  [*  146] 
only  so  far  as  a  refusal  of  relief  to  the  complainant  would 
amount  to  it.  Therefore  it  cannot  decree  that  the  sale  be  set  aside  ; 
nor  that  the  complainant  be  compelled  to  pay  the  judgment,  on 
account  of  the  vendor's  lien  on  a  part  of  the  mortgaged  premises  ; 
nor  would  the  court  say  that  the  mortgage  enures  to  the  benefit 
o£  the  promisee  or  his  assignees,  and  decree  a  foreclosure  for  his 
benefit.  All  these  matters  should  be  presented  by  bill,  or  cross- 
bill, so  that  the  complainant  might  plead  or  answer  such  facts, 
if  such  exist,  as  might  destroy  or  modify  these  rights.  It  is  said 
that  the  executions  were  only  levied  upon  the  mortgagor's 
equity  of  redemption.  The  answer  insists  that  the  fee  was  sold, 
and  the  amount  given  was  the  fair  value  of  the  fee.     Here  again 
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we  are  at  a  loss  for  facts  in  this  record.  The  fee  was  not  in  tlie 
mortgagor  free  of  this  encumbrance.  The  only  estate  he  had 
was  the  equity  of  redemption.  Whether  that,  or  a  greater  estate 
was  taken  on  execution  and  sold,  we  cannot  determine  from  the 
record. 

As,  therefore,  the  answer  discloses  such  equity  as  to  deny  the 
relief;  and  as  it  might  do  injustice  to  the  complainant  to  dismiss 
his  bill,  or  deny  him  relief  without  opportunity  of  answering  the 
equity  set  up  by  the  defendants,  the  court  will  not  now  go  into 
an  examination  of  the  several  questions  argued;  but  will  reverse 
the  decree,  and  remand  the  cause,  with  leave  to  the  defendants? 
Craig  and  Warner,  to  file  a  cross-bill. 

Decree  reversed,  and  cause  remanded  with  directions  to  the 
court  below  to  permit  the  defendants,  Craig  and  Warner,  to  file 
a  cross-bill ;  the  costs  to  abide  the  event  of  the  suit. 

Decree  reversed. 

After  the  argfument  in  this  call  had  commenced,  J.  Young 
Scammon  filed  the  affidavit  of  the  clerk  of  the  court,  showing  that 
some  of  the  plaintiffs  in  error  were  non-residents,  and  the  others 
insolvent,  and  moved,  in  behalf  of  the  clerk,  that  they  be  required 
to  file  security  for  costs. 

Per  Curiam  :  The  motion  is  made  too  late,  and  must  be  denied. 
It  would  require  time  to  notify  the  plaintiffs  in  error,  and  to 
enable  them  to  comply  with  the  motion,  should  it  be  granted, 
and  thus  the  cause  would  be  suspended  in  its  argument.  It  is 
but  reasonable  to  require  all  such  motions  to  be  made  at  an 
earlier  stage  of  the  cause. 

Motion  denied. 


Samuel  Dyer  v.  John  H.  Martin  et  al. 

Appeal  from  Fulton. 

I.  Wi'TUKSS— competency  of  party.  In  a  court  of  chancery  a  witness  is  not  neces- 
sarily incompetent  because  he  is  a  party  to  the  record.  The  enquiry  is  not  so  much 
whether  the  name  of  the  witness  appears  upon  the  record,  as  whether  he  is  in  fact 
swearing  to  promote  his  own  interest,  {a) 

ant   (iS66).     Walker   v.  Dement,  42  III. 
Cases  Citing  Text.  272,  276. 

R.  S.  1874.  Evidence  Ch.  51  §  i,  first 

(rt)  Held  in  1865,  that  witness  was  com-       enacted  in  1S67,  removes  interest  as  gen- 

petent  where  his  interests  were  balanced.       eral  disqualification. 

Smalley  v.  EUet,  36  111.  500,  503.  If  witness  is  called  to  testify  in  his  own 

Interest   to  disqualify  witness  must  be       behalf  and  in  behalf  of  another,  and  under 

certain,     legal     and    immediate    (1865).       statute,  he  is  incompetent  to  testify  in  his 

Smith  V.  Newton,  38  111.  230,  234.  own    behalf,  his    evidence  should  not  be 

Defendant  interested  in    event  of  suit       admitted  at  all  (1879).     Bragg  v.  Geddes, 

held  competent  witness  against  co-defend-      93  111.  39,  52. 
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2.  Same — -jurisdiction  of  chancery.     The  sources  resorted   to  in  a  court  of 
equity,  for  the   purpose  of  ascertaining  the  truth,  are  much   more  numerous  [*I47] 
than  in  a  court  of  law.     In  chancery  a  defendant  may  be  compelled,  upon  his 

oath,  to  disclose,  in  his  answer,  all  he  knows  of  the  subject  matter  of  the  contro- 
versy, no  matter  how  much  it  may  prejudice  his  pecuniary  interest ;  and  by  such 
disclosure  he  shall  be  bound,  although  his  answer  shall  not  be  allowed  to  affect  his  co- 
defendant.  To  effect  his  co-defendant,  he  must  be  called  upon  by  the  adverse  party, 
in  the  same  way  as  any  other  witness,  (usually  under  a  rule  of  the  court,)  and  then 
the  enquiry  arises,  whether  he  has  any  interest  adverse  to  the  party  against  whom  he 
is  called.  If  he  has,  he  is  incompetent.  If  he  has  not,  he  is  as  competent  as  if  his 
name  did  not  appear  on  the  record.  Nor  is  it  a  fatal  objection  that  he  has  an  interest 
in  the  event  of  the  suit,  unless  his  interest  be  against  the  party  whose  interest  is 
sought  to  be  prejudiced  by  his  testimony;  and  even  where  the  witness  has  an  interest 
in  favor  of  the  party  calling  him,  he  may  still  be  competent,  if  it  appear  that  he  has  an 
equal  interest  on  the  other  side. 

3.  Same — incompeient.  A  had  purchased  a  tract  of  land  of  B,  upon  which  there 
was  due,  of  the  purchase  money,  $575,  and  had  sold  the  same  land  to  C,  but  could 
not  make  a  title  to  the  same,  because  B  would  not  convey  the  same  before  he  was  paid 
in  full  for  the  land.  The  land  was  worth  $1,500  :  Held,  that  in  a  suit  in  chancery  by 
C  against  A  and  B,  for  a  conveyance  of  the  premises,  B  was  not  a  competent  witness 
for  the  complainant. 

4.  Statute  of  Frauds — must  be  pleaded.  A  parol  agreement  to  sell  a  tract  of 
land  is  as  binding,  in  chancery,  as  a  written  contract,  unless  the  statute  of  frauds  be 
set  up  to  defeat  the  agreement.  (1^) 

5.  Vendor  and  Vendee — vendor's  lien.  It  is  a  general  rule  in  equity,  and  it  re- 
quires a  very  strong  case  to  make  an  exception,  that  no  man  shall  be  compelled  to  part 
with  his  title  until  he  receives  the  consideration  agreed  to  be  paid  for  the  same  ;  and 
so  vigilant  are  courts  of  equity  to  protect  the  seller,  that  although  an  absolute  con- 
veyance be  made,  and  no  mortgage  or  other  security  taken,  still  in  the  hands  of  the 
vendee,  or  a  subsequent  purchaser  with  notice,  the  vendor  has  a  lien  on  the  land  for 
his  money,  (c) 

6.  Possession — notice  of  claim.  The  possession  of  a  person  residing  upon  a  tract 
of  land  is  notice  to  all  the  world  that  he  has  some  interest  in  the  land  ;  and  whoever 
purchases  the  same  while  that  possession  is  continued,  takes  the  premises  subject  to 
that  interest,  whatever  it  may  be.  (d) 

7.  Same — same.  A  agreed  by  parol  to  sell  to  B  a  tract  of  land  for  $750,  of  which 
B  paid  $150,  and  the  balance  was  suffered  to  remain  on  interest  at  twelve  per  centum 
per  annum.  B  afterwards  agreed  to  sell  to  C  several  tracts  of  land,  and  among  others, 
the  tract  of  land  purchased  of  A,  and  executed  to  C  a  bond  for  the  conveyance,  upon 
payment  of  the  purchase  money.  Afterwards  A  promised  to  convey  the  land  to  C, 
and  A,  as  clerk  of  B,  received  from  C  the  balance' of  the  purchase  money  agreed  to  be 
paid  by  C  to  B,  but  without  knowing  on  what  account  it  was  paid.  A  knew  of  the 
sale  to  C,  and  pointed  out  a  part  of  the  land  sold  to  C,  at  the  request  of  B,  and  in  so 
doing  passed  over  the  land  sold  by  A  to  B.  A  was  then  residing  upon  and  in  posses- 
sion of  the  premises,  and  no  questions  were  asked  by  C,  or  explanations  made  by  A,  as 
to  the  interest  of  the  latter  in  the  premises.  Subsequently  C  took  possession  of  the 
land,  and  made  improvements  thereon  to  the  value  of  $100  and  the  same  spring  A 
rented  a  part  of  the  premises  from  C.  The  next  year  A  and  B  had  a  settlement,  and  B 
being  indebted  to  A  in  $575,  and  being  insolvent,  made  an  assignment  for  the  benefit 
of  his  creditors,  and  preferred  A  for  $500.  The  premises  were  worth  about  $1,500  : 
Held,  that  A's  possession  was  notice  to  C  of  A's  lien  upon  the  land  for  the  purchase 
money,  and  that  he  did  not  release  that  lien  by  surrendering  the  possession,  and  rent- 
ing a  portion  of  the  land  of  C.     Held,  also,  that  it  was  not  the  duty  of  A  to  disclose  to 

(b)  Rule,  stated  in  head  note,  enforced.  no  security  taken.  Wilson  v.  Lyon,  51 
Tarleton  v.  Vietes,  i  Gilm.  470,  473  ;  Es-       111.  166,  169. 

may  v.  Groton,  18  111.  483,  486.  {d)  Rule  stated  in  head  note  enforced, 

(c)  Vendor  of  real  estate  has  equitable  Rupert  v.  Mark,  15  111.  540,  542  ;  Pretty- 
lien  for  purchase  money  against  vendee  man  v.  Wilkey,  19  111.  235,  241 ;  Metro- 
and  purchaser  from  him  with  notice,  al-  politan  Bank  v.  Godfrey  23  111.  579,  607  ; 
though  absolute  conveyance  is  made  and  Flint  v.  Lewis,  61  111.  299,  306  ;  Coari  v. 

Olsen,  91  III.  273,  230. 
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C,  his  lien  upon  the  premises,  when  not  interrogated;  and  that  he  could  not  be  com- 
pelled to  pait  with  his  title,  till  he  received  payment  in  full  of  the  purchase  money: 
Held,  also,  in  a  suit  in  chancery  by  C,  for  a  conveyance,  that  the  decree  should  pro- 
vide, that  in  case  C  should  pay  to  A,  within  the  proper  time,  the  $575  and  interest,  A 
should  not  only  convey  the  land  to  C,  but  also  his  claim,  to  that  amount,  against  B, 
and  also  whatever  he  might  be  entitled  to  under  the  assignment  of  B ;  and  in  case  C 
should  fail  to  pay  the  money,  within  the  lime  limited,  the  land  should  be  sold,  and 
after  paying  A  out  of  the  proceeds,  the  balance  should  be  paid  to  C. 

8.  Estoppel — concealment.  Semble,  That  where  it  appears  that  an  owner  of  a 
tract  of  land,  knowing  that  another  person,  to  whom  he  had  agreed  to  convey  the 
same,  had  exhibited  to  a  purchaser  an  apparently  clear  title  to  it,  silently  stood  by,  and 
saw  him  purchase  it  under  the  impression  that  he  was  getting  a  good  title,  a  court  of 
equity  would  not  permit  the  owner  subsequently  to  set  up  a  title  which  he  had  fraudu- 
lently concealed,  [e) 

This  cause  was  heard  in  the  Fulton  circuit  court,  at  the 
[*148]  August  term,  1842,  before  the  Hon.  Stephen  A.  Doug- 
lass. 

C.  AYalker  and  Jesse  B.  Thomas,  for  the  plaintiff  in  error : 
A  person  having  the  legal  title,  who  acquiesces  in  the  sale  of 
land  by  another,  claiming,  or  having  color  of  title  to  it,  is  estop- 
ped from  afterwards  asserting  this  title  against  a  purchaser,  espe- 
cially if  he  has  advised  and  encouraged  such  sale.  Storrs  et  al.  v. 
Bowker,  6  Johns.  Ch.  R.  166  ;  Roberts  on  Frauds  130,  131,  132, 
135. 

Where  an  administratrix  sold  real  estate  of  her  decedant,  un- 
der a  surrogate's  order,  in  which  she  was  entitled  to  dower,  and 
in  the  terms  of  sale  it  was  stated  that  a  clear  and  satisfactory 
title  would  be  given,  and  the  purchaser  paid  the  full  value  of  the 
premises,  under  the  belief  that  he  was  obtaining  a  good  title: 
Held,  that  the  silence  of  the  administratrix  as  to  her  claim  of 
dower  was  such  a  fraud  on  the  purchaser,  as  to  preclude  her 
from  afterwards  setting  up  sucii  claim  against  him  or  his  assigns. 
Dougrey  v.  Topping,  4  Paige  94. 

A  per.son  who,  having  a  conveyance  of  land,  keeps  it  secret  for 
several  years,  and  suffers  third  persons  to  purchase  and  improve 
it,  etc.,  is  not  permitted  afterwards  to  assert  his  legal  title 
against  such  purchaser.  Wendell  v.  Van  Rensselaer,  Johns.  Ch. 
R.  344. 

A  person  having  title  to  land  stands  by  while  another  is  mak- 
ing a  bargain  for  the  purchase  of  it,-  without  disclosing  his  claim  : 
he  cannot  afterwards  set  it  up  against  the  purchaser.  Niven  v. 
Belknap,  2  Johns.  573. 

Where  the  owner  of  real  estate  suffers  another  to  purchase 
the  estate  for  a  third  person,  and  to  erect  valuable  buildings 
thereon,  under  the  erroneous  belief  that  he  has  a  good  title, 
and  intentionally  conceals  from  the  purchaser   his  claim  to  the 

(e)  Wife  may  redeem  from  foreclosure  loan  to  husband,  where  husband  and  wife 
sale  her  equitable  estate  in  property  con-  are  in  occupation  of  land  as  homestead. 
veyed   by  husband  and   herself  to  secure      Whitcomb  v.  Sutherland,  iS  111.  578,  579, 
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property,  such  owner  will  not  afterwards  be  permitted  to  en- 
iorce  his  claim  against  such  purchaser.  Town  v.  Needham,  3 
Paige  546. 

A.  T.  Bledsoe,  for  the  defendant  in  error. 

Caton,  Justice,  delivered  the  opinion  of  the  court :  The  com- 
plainant filed  his  hill  in  chancery,  against  Martin  &  Evans,  in 
the  Fulton  circuit  court,  praying  the  conveyance  to  him  of  a  cer- 
tain lot  of  land.  The  bill  states  that  on  the  26th  of  August, 
1836,  he  purchased  of  Evans  320  acres  of  land,  including  the 
premises  in  question,  for  the  sum  of  $2,000,  of  which  he  paid 
down  11,400,  and  gave  his  note  for  the  balance,  payable  in  De- 
cember following,  and  took  a  bond  for  warrantee  deed  of  the 
premises;  and  that  he  supposed,  at  the  time,  that  Evans  could 
make  a  good  title  to  the  land.  That  after  the  complainant  had 
paid  all  but  $40  of  the  purchase  money,  Evans  informed 
him  that  he  had  no  title  to  the  land,  but  that  he  had  [*  149] 
purchased  it  of  Martin  by  a  parol  agreement,  for  $760, 
of  which  he  had  paid  $150,  and  the  balance  was  converted  into 
a  loan  at  twelve  per  cent,  interest,  and  considered  as  a  payment 
for  the  land.  That  afterwards  Martin  promised  to  convey  the 
land  to  the  complainant,  without  claiming  any  lien  for  the  pur- 
chase money.  That  afterwards,  Martin,  as  the  clerk  of  Evans, 
received  the  balance 'of  $50  due  on  the  purchase  from  Evans,  and 
again  promised  to  convey.  That  Evans  made  the  deed  for  the 
land  mentioned  in  the  bond,  except  the  lot  in  controversy.  That 
Martin  knew  of  the  sale  by  Evans  to  the  complainant,  and  by 
Evans'  directions,  pointed  out  the  land  to  him,  and  at  that  time 
Martin  set  up  no  claim  to  the  land  in  controversy.  That  in  the 
spring  of  1837,  the  complainant  took  possession  of  the  land  in 
controversy,  and  made  improvements  thereon  to  the  value  of 
$100  and  in  the  same  spring  Martin  rented  a  part  of  the  land  of 
the  complainant.  That  in  February  1838,  Martin  and  Evans 
made  a  settlement,  and  Evans  was  found  indebted  to  Martin  in 
the  sum  of  $575 ;  and  Evans,  being  insolvent,  made  an  assign- 
ment for  the  benefit  of  his  creditors,  and  preferred  Martin  for 
$500.  That  after  Evans  failed,  Martin  refused  to  convey  ;  and 
the  land  in  controversy  is  worth  $1500. 

The  answer  of  Martin  admits  the  complainant's  purchase,  as 
stated  in  the  bill ;  but  says  he  does  not  knov/  whether  the  com- 
plainant knew  of  his  claim  on  the  land  or  not.  That  tit  the  time 
of  the  purchase,  Martin  was  in  possession  of  the  land  in  question, 
and  the  complainant  made  no  enquiries.  He  admits  the  verbal 
agreement  to  sell  to  Evans,  substantially  as  stated  in  the  bill,  but 
says  he  was  to  hold  the  land  as  security.  He  admits  the  payment 
of  the  $150,  and  denies  the  payment  of  the  balance.  Admits  that 
he  told  the  complainant  that  he  would  convey  to  him  when  he 
was  paid  ;  admits  that  he  knew  of  the  purchase,  and  pointed  out 
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the  other  lots  mentioned  in  the  bond,  but  not  the  one  in  contro- 
versy, although  they  passed  over  this  in  going  to  see  the  others. 
Admits  he  received  the  $50  of  the  complainant,  as  clerk  of  Evans, 
but  did  not  know  on  what  particular  account.  Martin  left  tlie 
land  in  July,  1837,  and  the  next  fall  the  complainant  took  posses- 
sion, and  the  defendant  acquiesced,  supposing  he  would  soon  re- 
ceive his  pay.  He  admits  that  he  rented  of  the  complainant  a 
part  of  the  land,  and  that  the  complainant  made  improvements. 
He  admits  the  settlement  with  Evans,  as  stated  in  the  bill,  and 
that  there  was  $575  of  the  purchase  money  found  due.  He  also 
admits  Evans'  assignment  as  stated  in  the  bill,  and  that  he  is  a 
preferred  creditor  to  the  amount  of  $500.  He  also  admits  that 
he  executed  a  bond  to  the  complainant  to  convey  the  land,  and 
that  he  is  willing  to  convey  when  he  receives  the  purchase 
money. 

Evans  filed  no  answer.  A  replication  was  filed  to 
[*  150]  Martin's  answer,  and  proofs  taken. 

The  deposition  of  the  defendant  Evans  was  taken  on 
the  part  of  the  complainant,  by  agreement  subject  to  objection. 
Before  the  hearing,  Martin  filed  exceptions  to  the  deposition  of 
Evans,  and  the  exceptions  were  sustained,  and  the  deposition 
rejected ;  and  this  is  one  of  the  errors  assigned. 

In  a  court  of  chancery  a  witness  is  not  necessarily  incompetent 
because  he  is  party  to  the  record.  Here  the  enquiry  is  not  so 
much  whether  the  name  of  the  witness  appears  upon  the  record, 
as  whether  he  is  in  fact  swearing  to  promote  his  own  interest. 
The  sources  resorted  to  for  the  purpose  of  ascertaining  the  truth 
are  much  more  numerous  in  courts  of  chancery  than  in  courts 
of  law.  Here  a  defendant  may  be  compelled  upon  his  oath,  to 
disclose,  in  his  answer,  to  all  he  knows  of  the  subject  matter  of 
the  controversy,  no  matter  how  much  it  ma}'  prejudice  his  pecu- 
niary interest;  and  by  such  disclosures  he  shall  be  bound,  al- 
though his  answer  shall  not  be  allowed  to  affect  his  co-defendant. 
To  affect  bis  co-defendant  he  must  be  called  upon  by  the  adverse 
party,  in  the  same  way  as  any  other  witness,  ( usually  under  a 
rule  of  the  court,)  and  then  the  enquiry  arises  whether  he  has  any 
interest  adverse  to  the  party  against  whom  he  is  called.  If  he 
h;is,  he  is  incompetent.  If  he  has  not,  he  is  as  competent  as  if 
his  name  did  not  appear  on  the  record.  Noris  it  a  fatal  objection 
that  he  has  an  interest  in  the  event  of  the  suit;  but  his  interest 
must  be  against  the  party  whose  interests  are  sought  to  be  preju- 
diced by  his  testimony ;  and  even  when  the  witness  has  an  inter- 
est in  favor  of  the  party  calling  him,  he  may  still  be  competent, 
if  it  apj)ear  that  he  has  an  equal  interest  on  the  other  side. 
Then  his  interests  are  equally  balanced,  and  his  mind  is  in  a 
state  of  equipoise,  which  leaves  him  as  indifferent  as  to  the  result, 
as  if  he  had  no  interest  in  the  event.     The  enquiry  then  is,  whe- 
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tber  this  is  the  situation  of  this  witness  Evans,  because  it  is  not, 
and  cannot  be  denied,  that  he  has  important  interests  involved  in 
this  controversy.  He  is  interested  that  the  decision  should  be 
that  the  complainant  could  only  get  the  land  by  paying  the  bal- 
ance of  $575  still  due  Martin,  for  in  that  way  that  debt  at  least 
would  be  discharged.  Should  Martin  be  decreed  to  convey  the 
land  to  the  complainant,  then  Evans  would  be  discharged  from 
his  obligation  on  the  bond  by  which  he  has  bound  himself  to  con- 
vey this  land  to  the  complainant ;  so  that  his  interest  in  favor  of 
the  party  calling  him  is  to  the  amount  of  the  value  of  the  land 
which  he  states  in  his  bill  is  worth  $1500  ;  while  his  interest,  as 
before  stated,  is  at  most  but  $575,  with  Martin.  The  interest 
which  he  has  in  the  event  of  this  suit,  preponderating  in  favor  of 
the  complainant,  he  was  an  incompetent  witness  for  him,  as  was 
properly  decided  by  the  court  below. 

The  next  and  principal  question  is,  whether  it  appears  hj  [*  151] 
the  other  depositions,  that  Martin's  conduct  was  such  as 
to  forfeit  his  lien  on  the  land  for  the  purchase  money  unpaid  ? 
Although  the  agreement  to  sell,  from  Martin  to  Evans,  was  by 
parol,  still  as  Martin  has  not  set  up  the  statute  of  frauds  in  his 
answer,  or  relied  upon  it  in  any  way  in  his  defence,  he  must  be 
bound  by  his  agreement,  to  the  same  extent  that  he  would  have 
been  had  the  agreement  been  reduced  to  writing.  On  looking 
through  the  depositions,  I  can  find  no  evidence  to  even  raise  a 
plausible  pretext  for  the  conclusion  that  the  land  was  ever  paid 
for  by  Evans,  nor  indeed  was  it  seriously  contended  at  the  bar 
that  such  was  the  case ;  so  as  between  Evans  and  Martin,  the 
latter  could  resist  the  conveyance  till  he  had  received  his  money. 
In  fact,  it  is  a  general  rule  in  equity,  and  it  requires  a  very 
strong  case  to  make  an  exception,  that  no  man  shall  be  compelled 
to  part  with  his  title  till  he  receives  the  consideration ;  and  so 
vigilant  are  the  courts  of  equity  to  protect  the  seller,  that  al- 
though an  absolute  conveyance  be  made,  and  no  mortgage  or 
other  security  taken,  still  in  the  hands  of  the  vendee,  or  a  subse- 
quent purchaser  with  notice,  the  vendor  has  a  lien  on  the  land 
for  his  money. 

Here  Dyer,  by  his  purchase,  succeeded  to  all  of  the  right 
which  Evans  had  against  Martin,  and  no  more,  unless  Martin  was 
guilty  of  fraud  in  suppressing  the  knowledge  of  his  interest  in 
the  land  from  Dyer,  or  unless  he  has  subsequently  released  his 
lien,  either  expressly  or  impliedly.  The  facts  on  this  point  are, 
that  Martin  had  a  general  knowledge,  at  the  time,  of  the  sale 
from  Evans  to  Dyer,  and  that  he  went  and  pointed  out  a  part  of 
the  land  sold,  and  in  doing  so,  passed  over  the  land  in  dispute. 
At  this  time  Martin  was  residing  upon  and  in  possession  of  the 
land  in  controversy,  and  no  questions  were  asked  by  Dyer  or 
explanations  made   by  Martin,  as  to  his  interest  in  the   premises. 
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That  some  time  after,  Martin  gave  up  the  possession  to  Dyer, 
and  subsequently  rented  a  portion  of  the  hind  of  him.  There  is 
considerable  evidence  of  subsequent  attempts  at  negotiation,  and 
of  loose,  incidental,  and  ex-parte  conversations  of  all  the  parties, 
but  nothing  further  that  is  entitled  to  any  weight  in  the  present 
enquir}'.  Martin's  possession  was  notice  to  all  the  world,  that 
he  had  some  interest  in  the  land  ;  and  whoever  bought  the  land, 
while  that  possession  continued,  took  it  subject  to  that  interest, 
whatever  it  might  be.  1  Story's  Eq.  388-9 ;  2Vesey437;  13 
Vesey  118;  2  Paige  300;  3  Paige  421 ;  16  Vesey  249;  5  Johns. 
Ch.  R.  29.  But  this  was  not  all  in  this  case.  Everything  seemed 
to  conspire  to  put  a  prudent  man  on  inquiry  to  see  what  he  was 
buying.  The  records  of  the  county  showed  that  his  vendor  had 
no  title;  he  could  show  nothing  on  paper  as  evidence  of  his  title, 
and  another  man  was  in  possession  ;  and  now,  with  great  simpli- 
city, he  complains  that  Martin  never  told  him  what  right 
[*  152]  he  had  to  the  land,  although  he  never  asked  him  the 
question.  Surely,  if  Dyer,  who  had  so  much  interest  to 
know,  would  not  take  the  trouble  to  make  the  inquiry,  by  no 
principle  of  law  or  common  courtesy,  did  ib  become  Martin's  duty 
to  volunteer  an  explanation  of  a  matter  which  he  might  well  sup- 
pose was  already  understood  by  Dyer.  If  he  would  not  make  the 
enquiry,  he  shall  not  now  complain  that  he  was  ignorant.  In- 
stead of  his  ignorance  being  the  result  of  the  fraud  of  Martin,  it 
was  chargeable  to  his  own  folly  or  negligence. 

And  now  did  Martin  lose  his  lien  by  delivering  up  the  posses- 
sion to  Dyer,  and  subsequently  treating  him  as  the  owner,  by 
renting  a  portion  of  the  land  of  him?  I  tliink  the  only  reasona- 
ble conclusion  from  these  acts  is,  that  Martin  considered  the 
parol  agreement  with  Evans,  as  obligatory,  and  that  he  intended 
to  carry  it  out  in  good  faith.  Had  that  agreement  been  in  writ- 
ing, and  recorded,  I  think  it  could  not  reasonably  be  claimed  that 
the  delivery  of  possession  would  destroy  or  indicate  an  intention 
to  abandon  his  lien;  and  certainly  his  rights  and  claims  are  no 
weaker  here  than  they  would  have  been  in  that  case.  I  do  not 
think  that  fraud  is  properly  imputable  to  Martin.  His  case  is 
widely  difterent  from  one  who  stands  l)y  and  sees  and  encourages 
a  sale  of  his  land  by  another,  and  fraudulently  suppresses  the 
knowledge  of  the  existence  of  his  title.  Here  there  appears  noth- 
ing to  have  induced  the  belief  or  supposition  in  Martin,  that 
Dyer  was  ignorajit  of  the  true  situation  of  the  title,  while  every- 
thing combined  to  admonish  the  purchaser  that  Martin  liad  an 
interest  tliere.  Did  it  appear  that  Martin  knew  that  Evans  had 
exhibit;ed  to  Dyer  an  apparently  clear  title  to  the  land,  and 
silently  stood  by,  and  saw  Dyer  buy  it,  under  the  impression  that 
he  was  getting  a  good  title,  this  court  would  not  now  allow  him  to 
set  up  a  claim  which  he  had  thus  fraudulently  concealed.     Then, 
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indeed,  it  might  be  said  that  he  had  kept  silent  when  equity 
required  him  to  speak,  and  now  he  should  not  speak,  when  con- 
science commanded  silence. 

I  am  of  opinion  that  the  court  was  correct  in  determining  that 
Martin  should  not  be  compelled  to  part  with  his  title  until  he 
should  receive  his  money;  but  as  it  appears  that  Evans  waft 
insolvent,  and  had  made  an  assignment  for  the  benefit  of 
his  creditors,  in  which  Martin  was  preferred,  I  think  the  decree 
should  have  provided,  that  in  case  Dyer,  within  the  proper  time, 
should  pay  the  $575  and  interest,  Martin  should  not  only  transfer 
the  land  to  Dyer,  but  also  his  claim  to  that  amount  against  Evans, 
and  also  whatever  he  might  be  entitled  to  under  the  assignment 
of  Evans.  I  also  think  the  decree  should  have  further  provided 
that  in  case  Dyer  should  fail  to  pay  the  money,  within  the  time 
limited,  that  then  the  land  should  be  sold,  and  after  paying  Mar- 
tin out  of  the  proceeds,  the  balance  should  be  paid  to  the 
complainant.  The  decree  of  the  court  below  is  reversed,  [*  153] 
and  the  cause  remanded,  with  directions  to  enter  a  decree 
in  conformity  with  this  opinion;  the  costs  of  the  appeal  to  be  di- 
vided between  the  appellant  and  the  defendant  Martin. 

Decree  reversed. 


Samuel  Grubb  v.  William  B.  Crane. 

Error  to  Sangamon. 

1.  Lien — of  vendor  of  really.  Where  a  party  sells  a  tract  of  land,  and  exe- 
cutes a  bond  for  a  deed,  upon  the  payment  of  the  purchase  money,  and  the  same 
is  partly  paid,  and  a  judgment  at  law  obtained  for  the  balance,  upon  which  execution 
is  issued,  the  vendor  may  convey  the  land  to  the  purchaser,  and  then  levy  his  execution 
upon  it,  or  he  may,  after  his  execution  is  returned  milla  bona,  file  his  bill  in  chancery, 
and  obtain  a  sale  of  the  premises, for  the  payment  of  his  debt.  In  such  case  the  vendor 
h^s  a  lien  upon  the  landfor  the  payment  of  the  judgment,  which  it  is  the  duty  of  a  court 
of  equity  to  enforce. 

2.  Practice  in  chancery — bill  confessed.  It  is  not  error  for  a  circuit  court  to 
take  a  bill  in  chancery  as  confessed,  and  render  a  final  decree  in  a  cause  at  the  return 
term  of  the  summons.  §  7  of  the  "act  prescribing  the  mode  of  proceedings  in  chancery," 
(a)  makes  it  the  duty  of  the  circuit  court  to  establish  rules  of  proceeding  in  taking  bills 
pro  confesso,  and  where  the  record  shows  that  a  bill  was  so  taken,  but  furnishes  no 
means  of  determining  whether  there  was  such  a  rule,  or  whether  the  proceedings  were 
in  conformity  to  it,  the  supreme  court  will  presume  that  the  rules  of  the  court  were 
complied  with,  and  the  proceedings  regular. 

3.  Same — opening  decree.  Where  a  bill  in  chancery  is  taken  pro  confesso,  and  a  de- 
cree made,  and  at  the  next  term  the  defendant  appears  and  offers  to  file  his  answer,  the 
court  will  never  vacate  the  decree  and  permit  it  to  be  filed,  without  first  looking  into 

•  Cases  Citing  Text.  i'874.  Chancery  ch.  22  §  17  ;  S  and  C's. 

{a)  For  present  statute  allowing  va-  Stats,  p.  401  ;  Cothran's  Stats.  (1885)  p. 
cation  of  decree  at  next  terra,  see  R.  S.       187. 
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it,  or  the  affidavit,  or  both,  and  ascertaining  whether  there  was  a  substantial  and  mer- 
itorious defence  to  the  bill.  (l>) 

4.  Same — decree  in  vacation.  It  is  not  irregular  for  a  court  of  chancery  to  appoint 
a  commissioner  to  sell  premises  in  vacation,  in  case  of  non-payment  of  the  money  men- 
tioned in  the  decree. 

5.  Same — exceptions  to  report.  Semble,  That  a  defendant  in  chancery  may  alwajs 
appear  at  the  next  term  of  the  court  after  a  sale,  and  file  his  exceptions  to  the  master 
or  commissioner's  report,  and  thus  bring  all  his  proceedings  before  the  court,  and  ob- 
tain itsjudgment  thereon.  The  report,  when  approved,  becomes  a  part  of  the  decree 
or  judgment  of  the  court. 

The  proceedings  in  this  cause  were  had  at  the  December  term, 
1841,  of  the  Sangamon  circuit  court,  before  the  Hon.  Samuel  H. 
Treat. 

J.  Shields  and  J.  C.  Conkling,  for  the  plaintiff  in  error.  S. 
T.  Logan  and  A.  Lincoln,  for  the  defendant  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court:  (1) 
This  was  a  bill  of  revieio  filed  in  the  Sangamon  circuit  court,  by 
Samuel  Grubb  against  William  B.  Crane,  praying  said 
[*154]  court  to  review,  and  set  aside  its  decree  made  at  a  previous 
term,  upon  a  bill  in  chancery,  wherein  said  Crane  was 
complainant  and  said  Grubb  defendant.  The  original  bill  charged, 
in  substance,  that  said  Crane  was  seized  in  fee  simple  of  two  cer- 
tain tracts  of  land,  setting  out  the  numbers  and  description,  and 
the  liistory  of  the  title  from  the  government  of  the  United  States 
to  the  complainant;  that  the  complainant  sold  said  lands  to  the 
defendant,  for  the  sum  of  eighteen  liundred  dollars,  received  his 
notes  therefor,  one  for  eight  liundred  dollars,  payable  on  the  first 
day  of  July,  and  the  other  for  one  thousand  dollars,  payable  on 
the  first  day  of  November,  1839,  and  executed  a  bond  for  a  deed; 
upon  the  payment  of  said  notes;  that  the  first  note  was  paid  when 
due,  and  a  small  portion  of  the  second,  and  the  complainant  re- 
covered judgment  for  the  balance  of  the  last  note,  amounting  to 
$964.25,  and  issued  execution  thereon,  which  was  returned  no 
property  found  ;  that  the  defendant  possessed  no  property  out  of 
which  said  judgment  could  be  satisfied  ;  and  concluded  with  a 
prayer  for  the  sale  of  said  lands  in  satisfaction  of  said  judgment. 

There  was  a  service  on  the  defendant,  the  bill  taken  pr(>  confesso, 
and,  upon  aliearing  of  the  cause,  a  decree  for  the  complainant,  in 
accordance  with  the  prayer  of  the  bill. 

After  the  sale  of  the  premises  under  the  decreey  and  the  filing 

(i)  Caton  and  Semple,  Justices,  did  not  hear  the  argument  in  this  cause  and  gave 
no  opinion. 

{!>)  Defendant  seeking  to  have  decree  Setting  aside  decree  at  term,  following 

on  bill  taken  pro  confesso  vacated,  must  that  at  which  decree   is    rendered,  is  in 

when  motion  is  made,  file  or  obtain  time  discretion  of  trial  court,  and  action  of  that 

to  prepare,  answer  showing   meritorious  court  will  be  reversed  by  court  of  appeal 

defense  accompanied  by  affidavit  affirming  only    for    palpable   injustice.      Smith  v, 

truth   of  answer  and   showing  diligence.  Brittenham,  88  111,  291,  294. 
Burge  V.  Durge,  88  III.  164,  166. 
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of  the  commissioner's  report,  the  defendant  entered  his  appear- 
ance, and  moved  to  set  aside  the  report,  and  for  leave  to  file  an 
answer  to  the  bill ;  which  motion  was  overruled,  and  the  report 
approved.  The  defendant  in  the  original  proceeding*  then  filed 
his  bill  of  review,  and  caused  a  subpoena  to  be  served  on  Crane, 
to  appear  and  answer  the  same.  Crane  appeared  and  demurred 
to  the  bill  of  review  ;  which  demurrer  was  sustained  by  the  court, 
and  the  bill  dismissed.  To  reverse  the  decision  sustaining  said 
demurrer,  a  writ  of  error  is  prosecuted  to  this  court,  and  various 
errors  are  assigned. 

It  is  insisted  that  inasmuch  as  the  first  note  and  part  of  the  sec- 
ond were  paid,  and  judgment  was  rendered  for  the  balance,  and 
the  contract  thereby  affirmed,  Crane  was  bound  to  execute  a  deed 
for  the  land  to  Grubb,  and  then  levy  his  execution  upon  the  lands. 
Doubtless  he  might  have  done  so,  but  he  was  not  necessarily  re- 
quired to  resort  to  that  particular  remedy.  In  this,  as  in  many 
other  cases,  the  law  gives  a  choice  of  remedies,  and  he  had  a 
right  to  elect  whether  he  would  convey  the  land  and  levy  his  exe- 
cution upon  it,  or  file  his  bill  in  chancery,  and  subject  it  to  the 
payment  of  his  judgment.  The  result  would  have  been  the  same 
to  the  debtor,  and  no  injustice  would  have  been  done  liim  in 
either  event.  If  a  portion  of  the  land  should  sell  for  enough  to 
pay  the  debt,  Grubb  would  be  entitled  to  the  balance ;  or  if  all 
the  land  should  be  sold  and  realize  more  than  sufficient  to  dis- 
charge the  judgment,  he  would  receive  the  residue.  These 
considerations  dispose  of  the  first  five  errors.  The  sixth  is  [*155] 
equally  untenable.  It  states  that  the  court  decreed  a  lien, 
where  none  existed,  or  could  exist.  Crane,  in  this  case,  had  a 
lien,  as  the  vendor  of  these  premises,  to  secure  the  purchase 
money,  which  it  was  the  appropriate  duty  of  a  court  of  equity  to 
enforce. 

It  is  also  assigned  for  error,  that  the  court  suffered  the  bill  to 
be  taken  pro  confesso,  and  entered  up  a  final  decree  at  the  term 
to  which  the  summons  was  returnable. 

The  7th  section  of  the  "act  prescribing  the  mode  of  proceeding 
in  chancery,  "  R.  L.  121  ;  Gale's  Stat.  141 ;  makes  it  the  duty  of 
the  circuit  court  to  establish  rules  of  pi'oceeding  in  taking  bills 
as  confessed.  The  record  shows  that  this  bill  was  taken  pro  con- 
fesso,  but  omits  to  set  out  the  rule,  and  famishes  no  means  of  de- 
termining whether  the  proceeding  was  in  conformitvwith  the  rule 
or  not.  In  the  absence  of  all  evidence  to  the  contrary,  we  must 
presume  that  the  rules  of  the  court  were  complied  with,  and  the 
proceedings  regular.  The  8th  section,  of  the  chancery  act  pro- 
vides that  the  defendant  shall  file  his  exceptions,  plea,  demurrer, 
or  answer  to  the  bill,  at  the  term  to  which  the  process  of  sum- 
mons shall  be  returnable,  and  if  he  fail  to  do  so,  tlie  bill  may  be 
taken  for  confessed.  The  9th  section  provides  that  where  a  bill 
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is  taken  for  confessed,  the  court,  before  final  decree  is  made,  if 
deemed  requisite,  may  order  the  complainant  to  produce  docu- 
ments and  witnesses  to  prove  the  allegations  of  the  bill,  or  may 
examine  him  on  oath  touching  the  facts  therein  alleged,  and  such 
decree  shall  be  made,  in  either  case,  as  the  court  shall  consider 
equitable  and  proper.  Under  the  provisions  of  the  statute,  the 
practice  has  prevailed,  to  a  very  considerable  extent,  of  taking 
bills  j'j'ro  confesso^  and  rendering  a  final  decree  at  the  return  term. 
This  practice  has  been  found  convenient  and  conducive  to  the 
ends  of  justice,  and  we  would  be  unwilling  to  reverse  a  decree 
entered  inpursuance  of  it,  unless  the  letter  of  the  statute  were  so 
clear  and  explicit  as  to  render  such  reversal  imperative.  If  in- 
justice should  be  done  to  the  defendant  by  entering  a  decree  at 
the  first  term,  the  latter  clause  of  the  8th  section  provides  the 
most  ample  remedy.  It  provides  that  if  the  defendant  shall  ap- 
pear at  the  next  term,  and  offer  to  file  his  answer  to  the  bill,  the 
court  may  permit  him  to  do  so,  upon  his  showing  sufficient  cause, 
and  paying  the  cost  of  the  preceding  terms ;  in  such  case,  the 
decree  sliall  be  vacated,  and  the  cause  may  be  proceeded  in  as  in 
other  cases. 

The  record  shows  that  the  defendant  did  appear  at  tlie  next 
term,  and  offer  to  file  his  answer,  which  was  refused  by  the  court, 
and  such  refusal  is  also  assigned  for  error. 

In  such  a  case,  the  court  will  never  vacate  a  decree,  and  per- 
mit an  answer  to  be  filed,  without  first  looking  into  tlie 
[*  156]  answer  or  affidavit,  or  both,  and  ascertaining  whether 
tliere  was  a  substantialand  meritorious  defence  to  the  bill. 
In  this  case,  the  answer,  if  even  presented  to  the  court,  does  not 
appear  in  the  record,  and  the  affidavit  contains  no  facts  showing 
a  good  defence  upon  the  mei'its. 

The  thirteenth  and  last  error  assigned  is,  that  the  decree  is  er- 
roneous in  the  manner  of  directing  conditional  payment,  and  the 
manner  of  directing  a  sale,  and  in  appointing  a  commissioner  to 
sell  upon  non-payment.  The  only  point  urged  in  argument,  un- 
der this  assignment,  is,  that  it  was  irregular  and  illegal  to  appoint 
a  commissioner  with  power  to  sell  in  vacation,  in  the  event  of  the 
non-payment  of  the  money.  It  is  insisted  that  this  duty  of  de- 
termining whetlier  the  money  has  been  paid  or  not,  is  judicial  in 
its  nature,  and  can  be  performed  only  by  the  court,  and  not  by  a 
ministerial  officer.  Although  this  view  of  the  subject  has  been 
sustained  by  the  courts  in  Kentucky,  we  are  unable  to  appreciate 
the  reasons  on  wliich  it  rests.  The  duties  of  the  commissioner, 
like  those  of  ihe  sheriff,  seem  to  us  to  l)e  strictly  of  a  ministerial 
character.  The  one  is  required  to  execute  the  decree,  and  the 
other  the  judgment  of  the  court,  and  for  that  purpose  to  sell  the 
property  and  make  the  money,  if  it  is  not  paid  voluntarily.  There 
is  no  difference  in  the  character  of  the  duties  of  these  two  officers. 
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If  the  duties  of  one  are  judicial  in  their  nature,  certainly  those  of 
the  other  are,  and  vice  versa.  Both  make  a  special  return  to  the 
court  of  the  manner  in  which  they  have  executed  its  order,  and 
the  court  approves  or  sets  aside  the  report  or  return  to  the  execu- 
tion, according  to  the  nature  of  the  case.  The  defendant  may  al- 
ways appear  at  the  next  term  and  file  his  exceptions  to  the  com- 
missioner's report,  and  thus  bring  all  the  actings  and  doings  of  the 
commissioner  directly  before  the  court,  and  obtain  its  judgment 
thereupon.  The  report;,  when  approved,  becomes  a  part  of  the 
decree,  or  judgment  of  the  court.  Upon  a  full  view  of  the  whole 
case,  therefore,  we  are  of  the  opinion  that  substantial  justice  has 
been  done  according  to  the  forms  of  law  and  the  usages  of  chan- 
cery practice,  and  perceive  no  good  reason  for  a  reversal  of  the  de- 
cree.    The  decree  is  affirmed  with  costs. 

Decree  affirmed. 


Mark  "W.  Dei  ahay  v.  Mureay  McConnel  et  al. 

Error  to  Scott, 

1.  Mortgage — foreclosure.  It  is  not  error  for  acourt  of  chancery  to  render  a  final 
decree  of  foreclosure  of  a  mortgage  at  the  appearance  term. 

2.  Same — same.      Upon  foreclosure  of  a  mortgage   in  chancery,  the  court  [*  157] 
may  direct  that   in  case  the  money  mentioned  in  the  decree  be  not  paid  by  a 
certain  day  in  vacation,  the  mortgaged  premises  shall  be  sold  by  a  commissioner. 

3.  Same — deed  absolute  on  face.  A  conveyance  of  real  estate,  though  absolute  in 
terms,  if  intended  by  the  parties  to  be  a  security  for  the  payment  of  a  debt,  is,  both  at 
law  and  equity,  regarded  as  a  mortgage  only;  and  the  intention  of  the  parties  may  be 
manifested  either  by  a  written  defeasance  executed  simultaneously  with  the  convey- 
ance, or  by  the  acts  or  parol  declarations  of  the  parties,  (a) 

4.  Same — appraisement  law.  The  statutes  requiring  mortgaged  premises  to  be  sold 
for  two  thirds  their  appraised  value,  and  allowinga  redemption  of  the  same,  are  valid, 
and  affect  mortgages  executed  before  their  passage;  but  these  statutes  do  not  change 
the  form  of  the  decree;  they  only  affect  the  mode  of  carrying  it  into  execution,  {b) 

5.  Same — deed  on  foteclosure.  A  purchaser  at  a  master  or  commissioner's  sale  of 
mortgaged  premises  is  not  entitled  to  receive  a  deed,  until  the  expiration  of  the  time 
foi  redemption. 

6.  Practice — re-hearing  in  supreme  court.  A  motion  for  a  re-hearing  in  a  cause 
must  be  made  at  the  term  in  which  the  judgment  is  pronounced. 

This  cause  was  heard  in  the  Scott  circuit  court,  at  the  March 
term,  1842,  before  the  Hon.  Samuel  D.  Lockwood. 

D.  A.  Smith,  for  the  plaintiff  in  error,  cited  1  Pirt.  Dig.  246, 
§  §  16,  23,  27;  2  Pirt.  Dig.  93,  §  44;  1  Monroe  66;    5  Monroe  80, 

Cases  Citing  Text,          .  Rule  stated  in  head  note  is  limited   by 

(rt)     This    rule    enforced.     Tillson  v.  operation  of  statutes  of  hmitation,      Han- 

Moulton,   23  111.  648,    656;    Sutphen  v.  cock  v.  Harper,  86  111.  445,  450. 

Cushman,   35    111.  186,    194;  Reigard  v.  {b)      Overruled    by  United  States    su- 

McNeil,  38    111.   401,   405;    Harbison  v.  preme  court.    See  note  by  reporter  at  end 

Houghton,  41  111.  522,  529.  of  this  case. 
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249;  6  Monroe  254;    7  Monroe  548,  637;    1  J.  J.  Marsh.  323;  2  J. 
J.  Marsh.  111. 

M.  McConnel,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  On  the 
14th  day  of  February,  1840,  Mark  W.  Delahay,  by  deed  of  war- 
ranty, for  the  consideration  expresed  of  ^22,200,  conveyed  to 
Murray  McConnel  certain  real  estate.  On  the  same  day,  McCon- 
nel executed  to  Delahay  a  bond  in  the  penalty  of  $20,000,  refer- 
ring to  the  conveyance,  and  stating  that,  though  absolute  in 
its  terms,  it  was  only  intended  as  a  mortgage  to  secure  the  pay- 
ment of  certain  demands  in  favor  of  McConnel  &  Van  Syckle, 
McConnel  &  McDougall,  and  McConnel  individually,  and  con- 
ditioned, that  if  Delahay  should  within  two  years  pay  off  and  dis- 
charge such  demands,  then  McConnel  would  reconvey  the  real  es- 
tate described  in  the  bill. 

On  the  22nd  of  September  1841,  McConnel,  Van  Syckle,  and 
McDougall  filed  their  hill  in  chancery  in  the  Scott  circuit  court, 
against  Delahay,  setting  out  the  conveyance  and  bond,  and  al- 
leging that  all  of  the  demands  mentioned  in  the  bond  were  due 
and  unpaid;  and  praying  for  a  sale  of  the  real  estate  mentioned 
in  the  conveyance,  and  the  application  of  tlie  proceeds  to  the  pay- 
ment of  the  demands.  Process  was  served  on  Delahay,  on  the 
2od  of  September,  1841. 

At  the  October  term,  1841,  the  bill  was  taken  pro  confesso,  for 
want  of  an  answer,  and  a  decree  entered  requiring  Delahay,  with- 
in forty  days,  to  pay  to  the  complainants  the  sura  of  $2216.86 
and  interest,  and  in  default  thereof  that  the  equity  of  redemption 
of  Delahay  be  foreclosed,  and  that  the  real  estate  be  sold 
[*  158]  to  the  highest  bidder  for  cash,  by  a  commissioner  named 
in  the  decree,  who  should  convey  the  same  by  deed  to  the 
purchaser.  At  the  March  term,  1842,  the  commissioner  reported 
that  he  had  sold  the  real  estate  to  jNIcConnel  for  the  sum  of  $545, 
and  had  made  him  a  conveyance  therefor,  which  report  the  court 
approved. 

Delahay  prosecutes  a  writ  of  error,  and  assigns  for  error: 

First.  The  court  erred  in  rendering  a  final  decree  at  the  ap- 
pearance term. 

Second.  The  decree  is  erroneous  in  foreclosing  the  equity  of 
redemption,  on  an  event  in  pais  to  happen  in  vacation; 

Third.  The  decree  is  erroneous  in  not  requiring  the  real  estate 
to  be  appraised,  and  sold  under  the  provisions  of  the  valuation 
laws; 

Fourth.  The  court  erred  in  confirming  the  report  of  the  com- 
missioner. 

The  first  and  second  errors  cannot  be  sustained,  as  has  already 
been  decided  by  this  court,  in  the  case  of  Grubb  v.  Crane^  ante 
153. 
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The  third  and  fourth  errors  depend  on  the  question,  whether 
the  conveyance  from  Delahay  to  McConnel  was  or  not  a  mort- 
gage. A  conveyance  in  real  estate,  though  absolute  in  terms,  if 
intended  by  the  parties  to  be  a  security  for  the  payment  of  a  debt, 
is,  both  at  law  and  in  equity,  regarded  as  a  mortgage  only;  and 
the  intention  of  the  parties  may  be  manifested  either  by  a  written 
defeasance  executed  simultaneously  with  the  conveyance,  or  by 
the  acts  or  parol  declarations  of  the  parties.  Peterson  v.  Clarke 
15  Johns.  205;  Dunham  v.  Day^  Ibid.  555;  Clark  v.  Henry,  2 
Cowen  324;  Lane  v.  Shear,  1  Wend.  433;  Broivn  v.  Dean,  3  Wend. 
208. 

The  conveyance  in  question,  tested  by  this  rule,  was  only  a 
mortgage.  The  bond  of  defeasance  from  McConnel  to  Delahay, 
bearing  the  same  date  as  the  conveyance,  expressly  stipulates  that 
the  deed,  though  absolute  on  its  face,  is  only  intended  by  the 
parties  as  a  mortgage,  to  secure  the  payment  of  certain  debts. 
The  subsequent  act  of  McConnel,  in  filing  the  bill  to  foreclose 
the  equity  of  redemption  of  Delahay,  shows  fully  that  he  only  re- 
garded the  conveyance  as  a  mortgage. 

The  conveyance  then  being  but  a  mortgage,  and  bearing  date 
prior  to  the  passage  of  the  "act  regulating  the  sale  of  property," 
approved  February  27th,  1841,  (Laws  of  1840-1,  172,)  came 
within  the  provisions  of  that  act.  Under  its  provisions,  the  mort- 
gaged premises  should  have  been  appraised  and  sold  for  not  less 
than  two-thirds  of  their  appraised  value. 

By  the  provisions  of  the  act  of  the  19th  of  February,  1841,  "to 
amend  an  act  concerning  judgments  and  executions,"  (Laws  of 
1840-1,  168,  §  8,)  Delahay  was  entitled  to  redeem  the  mortgaged 
premises,  at  any  time  within  twelve  months  from  the  day 
of  sale.  The  defendants  in  error,  however,  contend  that  [*  169] 
these  acts  of  the  legislature  are  null  and  void,  and  can  have 
no  application  to  the  present  case.  This  question  has  been  fully 
settled  by  this  court,  in  the  case  of  Williams  v.  Waldo  et  al.  3 
Scam.  265,  in  favor  of  the  validity  and  binding  operation  of  these 
statutes. 

The  final  decree  rendered  by  the  circuit  court  was  correct. 
These  acts  of  the  legislature  have  not  changed  the  form  of  the 
decree,  but  only  the  mode  of  carrying  it  into  effect.  Li  execut- 
ing it,  it  was  the  duty  of  the  commissioner  to  have  had  the  prop- 
erty appraised,  and  sold  subject  to  the  provisions  of  the  valuation 
laws.  Delahay  having  the  right  to  redeem,  the  purchaser  was 
not  entitled  to  a  conveyance,  until  the  time  limited  for  redemp- 
tion had  expired. 

The  report  of  the  commissioner  failing  to  show  that  he  had 
complied  with  the  requisitions  of  these  acts,  in  executing  the 
decree,  the  court  erred  in  confirming  it. 

The  decree  approving  the  report  of  the  commissioner  is  re- 

165 


IGO  Reece  v.  Darby  et  ah  [Dec.  T. 

Syllabus. — Opinion  of  ihe  Court. 

■ — — — - — — —  « 

versed,  and  the  cause  remanded,  with  instructions  to  the  circuit 
court  to  order  a  re-sale  of  the  mortgaged  premises,  the  same  to 
be  made  in  conformity  with  this  opinion ;  Delahay  to  recover  the 
costs  of  this  writ  of  error. 

Decree  reversed. 

At  the  December  term,  1843,  the  defendants  in  error  applied 
for  a  re-hearing  in  this  cause,  which  was  refused,  because  the 
a[)plication  was  not  made  at  the  term  in  which  the  judgment  was 
pronounced. 

The  following  point  was  decided  in  the  supreme  court  of  the  United  States,  under 
the  statute  mentioned  in  the  foregoing  opinion: 

A  stale  law,  passed  subsequently  to  the  execution  of  a  mortgage,  which  declares 
that  the  equitable  estate  of  the  mortgagor  shall  not  be  extinguished  for  twelve  months 
after'a  sale  under  a  decree  in  chancery,  and  which  prevents  any  sale  unless  two-thirds 
of  the  amount  at  which  the  property  has  been  valued  by  appraisers  shall  be  bid  there- 
for, is  within  the  clause  of  the  tenth  section  of  the  first  article  of  the  constitution  of 
the  United  States,  which  prohibits  a  state  from  passing  a  law  impairing  the  obligation 
of  contracts.  Bronson  v.  Kinzie  et  aL  i  Howard  311;  McCrackan  v.  Hayward,  2 
Howard. 


Daniel  Reece  v.  John  F.  Darby  et  al. 

Error  to  I\Iadison. 

1.  Practice  in  Chancery — hearing.  Where  a  cause  is  set  for  hearing  upon  bill, 
answer,  or  replication,  the  answer  must  be  taken  as  true ;  and  the  hearing  of  a  motion 
to  dissolve  an  injunction  and  dismiss  the  bill,  under  such  circumstances,  is  equivalent 
to  hearing  the  cause  upon  the  pleadings,  {a) 

2.  Same — continuance.  An  application  to  extend  the  time  for  the  hearing,  in  a 
chancery  cause,  is  always  addressed  to  the  sound  discretion  of  the  court,  {b) 

The  proceedings  in  this  cause  at  the  August  term, 
[*  IGO]  1839,  of  the    court  below,   were   had  before  the  Hon. 
Sidney  Breese. 
S.  T.    Logan  for  the  plaintiff  in  error;    A.  Cowles,  J.  M. 
Krum,  and  N.  D.  Strong,  for  the  defendants  in  error. 

Scates,  Justice,  delivered  the  opinion  of  the  court :  CI)  The 
plaintiff  in  error  filed  his  hill  in  chancery  in  the  Madison  circuit 

(i)  This  cause  was  decided  at  the  July  term,  1S41,  but  the  opinion  was  not  then 
delivered. 

Cases  Citing  Text.  nies  material  allegations  of  bill,  complain- 

(a)  Where  case   is  set   for   hearing  on  ant,  to  succeed,  must   prove   his  case   by 

bill,  answer,  and  replication,  if  bill  shows  evidence.     Bressler    v.    McCune,   56    III. 

no  equity  on   its  face,  case  will  be  dis-  475,481. 

missed.     Winkler  z/.  Winkler,  40  111.  179,  {!')  Want   of  diligence  is  ground  for  re- 

1S3  fusing  continuance.     Wiley  z'.  Flatter,  17 

Where  case  is  set  for  hearing  on  bill.  111.  538. 
answer,    and  replication,  and  answer  de- 
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court,  against  the  defendants  McGill  and  Darby,  and  one  James 
Mason,  setting  forth,  that  the  plaintiff  and  one  Aldrich  were 
doing  business  as  merchants  in  copartnership  ;  that  the  whole 
amount  of  goods  bought  by  them  of  the  defendant  McGill  was 
$1435.34,  as  will  appear  by  reference  to  the  bills  of  goods  filed  and 
made  part  of  his  bill  of  complaint,  and  that  they  were  credited  by 
cash  paid  from  time  to  time ;  that  by  an  agreement  between  the 
plaintiff  and  his  partner  and  the  said  defendant  McGill,  a  large 
quantity  of  oats,  oxen,  and  other  property,  specified  in  an  exhibit 
which  is  made  part  of  the  bill,  which,  together  with  the  cash 
paid  from  time  to  time,  amounted  to  the  sum  of  iS1561.52^,  were 
paid  said  McGill,  leaving  a  balance  of  $126.18|^in  favor  of  the  firm 
of  the  plaintiff ;  whereby  it  appears  that  the  mortgage  hereinafter 
mentioned  has  been  fully  paid.  The  mortgage  was  executed  and 
delivered  by  the  plaintiff  to  the  defendant,  on  tlie  14th  day  of 
January,  1833  ;  and  after  reciting  that  the  plaintiff  was  indebted 
to  the  defendant  McGill,  in  the  sum  of  $1000,  in  consideration 
thereof  and  one  dollar,  it  conveys  certain  lands  to  the  defendant, 
with  a  defeasance,  conditioned  that  if  the  money  was  not  paid 
on  the  1st  of  January,  1834,  then  McGill  might,  upon  giving 
notice,  sell  the  same  at  auction  for  cost,  pay  the  debt,  interest, 
and  expenses,  and  return  the  surplus  to  the  plaintiff. 

The  bill  further  charges  that  McGill,  Darby,  and  James  Mason, 
confederating,  etc.,  to  cheat  and  defraud,  etc.,  said  McGill  as- 
signed the  mortgage  to  James  Mason,  who  v/as  proceeding  to  sell 
the  mortgaged  premises.  The  bill  prays  an  injunction  against  all 
the  defendants,  and  that  an  account  be  stated  between  the  plain- 
tiff and  McGill,  and  for  general  relief. 

The  mortgage  was  duly  recorded.  A  summons  was  duly 
issued  and  served  on  McGill  and  Mason,  and  returned  non  est 
mventus  as  to  Darby.     An  injunction  also  issued. 

The  exhibit  of  the  plaintiff's  account  against  McGill  shows  an 
indebtedness  amounting  to  $1561.52^-,  covering  a  period  from 
September,  1832,  to  October,  1833. 

The  defendants  all  appeared  and  filed  separate  answers. 

The  defendant  McGill,  answering,  admits  the  execution 
and  delivery  of  the  mortgage,  and  the  purchase  of  goods  as  [*  161] 
stated,  but  denies  that  they  were  paid  for,  as  charged. 
He  admits  the  delivery  of  the  oats,  but  denies  that  they  were  to 
be  applied  to  the  payment  of  the  debt  of  the  plaintiff  and  Aldrich, 
but  were,  by  express  agreement,  to  be  applied  to  the  paj^ment  of 
a  debt  due  from  Aldrich  and  one  Brents,  for  goods  sold  them. 
He  also  admits  the  delivery  of  thirteen  yoke  of  oxen,  but  denies 
that  they  were  to  be  applied  to  the  payment  of  the  defendant's 
account  against  plaintiff  and  Aldrich,  but  by  express  agreement 
were  to  be  applied,  as  the  oats,  to  pay  his  account  against  Al- 
drich and  Brents.     He  states  that  said  oxen  were  worth  $500, 
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and  that  there  will  be  a  small  balance  clue  Aldrich  and  Brents 
upon  settlement.  He  admits  payment  by  the  plaintiff  and  Al- 
drich, to  the  amount  of  $464.25,  and  insists  upon  a  balance  of  up- 
wards of  $1000,  which  said  mortgage  was  intended  to  secure. 
He  admits  the  assignment  of  the  mortgage  to  James  Mason,  and 
denies  all  combination,  etc. 

The  defendant  Darby  answers,  denying  all  knowledge  of  the 
accounts  between  the  parties,  or  of  the  mortgage  and  its  conside- 
ration, except  that  a  mortgage  was  shown  him  by  McGill,  upon 
which  as  counsel,  he  advised  McGill  that  a  decree  of  foreclosure 
would  be  necessary  to  enable  him  to  sell  the  premises.  Where- 
upon, at  the  request  of  McGill,  he  consented  to  act  as  trustee, 
on  a  new  deed  of  trust  from  Reece  to  him,  to  sell  the  same  pre- 
mises to  pay  said  debts.  That  on  the  25th  of  June,  18o3,  the 
plaintiff  in  error  executed  to  this  respondent  a  deed  of  trust,  in 
which,  after  reciting  the  execution  of  the  mortgage  to  secure  the 
payment  of  the  sum  of  -f  1000,  as  aforesaid,  and  that  from  the 
terms  and  tenor  of  it,  it  would  require  a  foreclosure  at  law,  and 
that  such  was  not  the  intention  of  the  parties  thereto,  but  that 
they  intended  a  deed  of  trust,  with  power  to  sell  the  premises 
witliout  an  order  of  court,  in  consideration  that  the  i)hiiiitiff  Avas 
indebted  to  McGill  in  the  sum  of  $1000,  due  the  first  of  January, 
1831,  and  of  one  dollar,  and  for  the  purpose  of  securing  the  pay- 
ment of  the  same,  as  specified  in  the  mortgage,  sold  and  con- 
veyed, in  fee,  to  the  respondent,  the  same  premises,  in  trust  to 
sell  the  same  at  public  auction,  at  the  court  house  door  of  Madison 
county.  Ills.,  on  twenty  days'  notice,  for  cash,  receiving  the  })ur- 
chase  money,  and  executing  deeds  so  as  to  })ass  the  title,  and  to 
pay  the  expenses  of  the  sale,  and  to  pay  whatever  might  be  then 
due  of  said  debt,  and  return  the  suiplus.  Tiiat  he  proceeded,  by 
agent,  to  advertise,  but  was  stopped  fiom  selling  by  injunction. 
He  denies  all  fraud  and  combination,  etc. 

James  Mason,  answering,  denies  all  knowledge  of  the  accounts 

and  dealing  between  the  plaintiff  and  McGill,  but  admits  that 

McGili  assigned  the  mortgage  to   him  as  collateral  security  for 

the  payment  of  $000  loaned  by  him  to  McGill.     He  denies 

[*  102]  all  fraud  and  coml)ination. 

On  the  2d  day  of  June,  1834,  the  plaintiff  filed  a  gen- 
eral replication  to  these  several  answers.  At  a  special  term  of 
said  court,  in  IVIay,  1837,  this  cause  was  set  for  hearing  at  the  then 
next  term.  In  January,  1839,  a  scire  facias  was  issued  to  Paris 
Mason,  administrator  of  James  Ma^on,  deceased,  and  which  was 
served,  and  at  the  Fel)ruary  term,  1839,  the  death  of  Jatnes  Ma- 
son was  suggested,  and  a  scire  facias  awarded  against  Saiah  Ma- 
son and  P.uis  Mason,  administrator,  etc.  At  the  same  time, 
Paris  Mason,  administrator,  filed  his  answer,  denying  all  know- 
ledge of  the  accounts,  etc.,  admitting  his  character  as  administra- 
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tor.  and  that  such  he  came  into  and  still  retains  possession  of  the 
mortgage.  To  this  answer  there  was  a  general  replication.  Sarah 
Mason  was  served  with  notice  by  publication. 

At  the  Auguist  term,  1839,  on  motion  of  defendant,  the  injunc- 
tion was  dissolved  and  the  bill  dismissed. 

The  plaintiff  brought  the  cause  to  this  court,  and  assigns  for 
error  the  dissolution  of  the  injunction,  and  dismissal  of  the  bill. 

It  appears  by  the  pleadings  in  this  cause,  that  the  matters  were 
at  issue  and  set  for  hearing  at  the  fall  term,  1837,  and  that  no 
further  step  was  taken  in  the  cause  until  January,  1839,  when  it 
became  necessary  to  bring  the  administrators  of  James  Mason, 
one  of  the  defendants,  before  the  court. 

The  answers  deny  the  whole  equity  of  the  bill.  Without  any 
proof  the  answers  must  be  taken  as  true.  The  cause  coming  on 
for  hearing  on  bill,  answers,  and  a  general  replication,  the  court 
correctly  dissolved  the  injunction  and  dismissed  the  bill.  The 
motion  was  nothing  more  than  a  hearing  on  the  pleadings  as  pre- 
sented. Edwards  v.  Beaird,  Breese  41.  Had  the  plaintiff  in- 
tended to  deny  the  truth  of  the  answers  and  sustain  his  allegations 
in  his  bill,  he  should  have  applied  for  a  continuance  for  the  pur- 
pose of  taking  depositions,  and  opposed  the  motion  to  dissolve 
the  injunction,  on  the  ground  of  the  cause  not  being  ready  for  a 
hearing.  An  application  for  the  extension  of  the  time  for  hear- 
ing is  addressed  to  the  sound  discretion  of  the  court. 

We  see  nothing  in  the  proceedings  in  this  cause  contrary  to  the 
rules  of  practice  in  chancery. 

As  the  bill  and  answers  admit  a  balance  due  from  the  plaintiff 
to  the  defendant  McGill,  and  as  no  sale  had  taken  place  under 
the  mortgage  or  deed  of  trust,  there  is  no  ground  for  retaining  the 
bill  for  an  account  against  the  defendant  McGill.  The  plaintiff 
may  file  a  new  bill  for  an  account  of  sales,  after  they  shall  be 
made.     The  judgment  of  the  court  is  affirmed  with  costs. 

Decree  affirmed. 
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[•163]  DECISIONS 


SUPREME    COURT 


STATE   OF  ILLINOIS, 


DELIVEKED 


DECEMBER  TERM,  1813,  AT  SPRINGFIELD. 


WlCKLIFFE    KlTCHELL  et  al.  V.  The    CoUNTY   OF   MADISON. 

Error  to  Madison. 

1.  Costs —  criminal  cause.  Neither  the  state  nor  a  county  is  bound  by  law  to  pay 
the  fees  of  officers  in  prosecutions  in  behalf  of  the  people  where  no  conviction  is  had  ; 
and  where  the  defendant  is  convicted  the  officers  must  look  to  the  defendant's  estate 
for  their  costs,  and  run  the  risk  of  losing  them  if  he  be  insolvent. 

The  proceedings  in  this  cause  in  the  court  below  were  had  at 
tlie  ]\Iay  term,  18-13,  before  the  Hon.  James  Semple.  Judgment 
was  rendered  for  the  defendants,  and  the  plaintiffs  brought  the 
cause  to  this  court  by  writ  of  error. 

WiM.  H.  Underwood,  for  the  plaintiffs  in  error,  cited  R.  L. 
168-0,  200,  214,  286,  288-0,  202  ;  The  People  v.  Rockwell,  2 
Scam.  4 ;  18  Johns.  243  ;  2  Cowen  538  ;  Muller  07  ;  2  Conn. 
400;  Acts  of  1830,  271. 

Joseph  Gillespie  and  William  Martin,  for  the  defendant 
in  error. 

Young,  Justice,  delivered  the  opinion  of  the  court:  This 
case  was  submitted  by  agreement  for  the  opinion  of  the  circuit 
court  (,f  Madison  county  upon  the  following  statement  of  facts: 
Kitchell,  as  attorney-general.  Miller  as  sheriff,  and  Brown  as 
clerk,  presented  fee  bills  to  the  county  commissioners'  court  of 
Madison  county,  for  allowance  against  the  county,  for  services 
rendered  as  such  officers,  in  the  case  of  John  Smith  and  others, 
who  had  been  indicted,  convicted,  and  sentenced  to  the 
[*164]  i)euitentiary  for  the  crime  of  larceny,  at  the  August  term 
of  the   Madison   circuit  court,  A.  D.  1840 ;  for  the  reason 
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that  the  defendants  were  insolvent,  and  unable  to  pay  the  costs 
which  had  been  adjudged  against  them.  The  county  commissioners 
refused  to  make  the  allowance.  The  agreement  of  the  parties, 
and  the  assignment  of  errors  by  the  plaintiffs,  present  the  single 
question,  whether  there  is  a  legal  obligation  upon  the  county  to 
pay  such  fees  as  are  claimed  by  the  plaintiffs,  in  cases  of  convic- 
tion in  criminal  cases  where  the  defendant  is  insolvent  and 
unable  to  pay  the  costs  of  the  prosecution  against  him. 

The  11th  section  of  the  act  of  1819,  regulating  the  fees  of  the 
several  officers  therein  named  (R.  L.  208  ;  Gale's  Stat.  301),  pro- 
vided that  the  clerks  and  sheriffs  should  receive  from  the  county 
treasury  the  fees  to  which  they  were  entitled  in  criminal  cases,  in 
all  cases  where  the  defendant  was  acquitted,  or  unable  to  pay  the 
costs  in  cases  of  conviction  ;  and  the  5th  section  of  the  act  of  the 
same  session,  relative  to  the  duties  and  fees  of  the  attorney- 
general  and  circuit  attorneys,  made  an  allowance  of  five  dollars 
to  each,  to  be  paid  out  of  the  county  treasury,  in  all  cases  of 
indictment,  where  the  accused  was  found  not  guilty  by  the  jury. 
These  provisions  in  the  statutes  referred  to  were  subsequently 
repealed  in  January,  1821  ;  and  no  allowance  for  such  services 
has  been  made  since  that  time  in  favor  of  the  attorney-general  or 
states'  attorneys,  as  a  charge  upon  the  county.  So  far  as  clerks 
and  sheriffs  are  concerned,  an  allowance  was  made  for  their 
benefit ;  by  the  act  of  February,  1827,  regulating  the  fees  of  such 
ofScers  (R.  L.  288,  291  ;  Gale's  Stat.  293),  by  which  they  are 
respectively  entitled  to  a  sum  not  exceeding  thirty  dollars  per 
annum  for  the  services  performed  by  them  in  criminal  cases, 
where  the  defendants  are  acquitted,  or  otherwise  discharged, 
without  the  payment  of  costs  ;  but  no  such  compensation  is 
allowed  Avhere  convictions  are  had,  and  the  defendants  are 
unable  to  pay  the  costs  of  the  prosecution. 

The  fact  that  such  charges  were  formerly  required  to  be  paid 
by  the  county,  and  subsequently  disallowed  by  the  repeal  of  the 
laws  which  authorized  their  payment,  is  conclusive  evidence  with 
the  court  that  the  legislature  intended  to  discontinue  such  allow- 
ances in  future,  and  that  consequently  the  county  of  Madison  is 
under  no  legal  obligation  to  pay  the  fees  in  question. 

It  is  provided  by  §  §  181,  182,  of  the  criminal  code  of  1833 
(R.  L.  214-15;  Gale's  Stat.  233),  that  the  court  shall  give  judg- 
ment in  criminal  cases,  that  the  person  convicted  shall  pay  the 
costs  of  the  prosecution,  and  that  lien  shall  be  created  on  his 
real  and  personal  estate  from  the  time  of  his  arrest,  or  from  the 
time  of  finding  the  indictment,  to  a  sufficient  extent  to  satisfy 
the  fine,  if  any,  and  costs  of  prosecution.  The  officers  interested 
must  therefore  look  to  the  defendant's  estate  for  their 
costs,  and  run  the  risk  of  losing  them  if  he  should  chance  [*165] 
to  be  insolvent, 
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When  compensation  has  been  allowed  to  such  ofiBcers,  without 
any  provision  by  law  for  that  purpose,  it  is  where  the  services 
were  specially  rendered  for  the  benefit  of  the  county,  and  for 
which  no  other  provision  had  been  made,  as  in  the  cases  cited  in 
2  Wend.  533,  and  18  Johns.  243.  But  no  case  has  been  referred 
to,  where  such  compensation  has  been  allowed  for  services  ren- 
dered by  such  officers,  in  the  course  of  judicial  proceedings,  in 
criminal  cases. 

It  has  been  repeatedly  decided  by  the  supreme  court  of  the 
United  States,  that  the  United  States  never  pay  costs  in  an^-  suit. 
And  in  the  case  of  Rawley  v.  The  Board  of  Commissioners  of  Vigo 
county  (2  Blackf.  355),  the  supreme  court  of  Indiana  decided,  in 
a  case  where  Rawley,  as  constable,  claimed  fees  for  services  ren- 
dered the  county  of  Vigo,  that  neither  a  state,  nor  a  county  is 
bound  b}'  law  to  pay  the  fees  and  charges  of  the  officers,  in  cases 
of  prosecutions  on  behalf  of  the  state,  in  which  such  prosecution 
fails.  This  is  a  case  directly  in  point.  In  view  of  these  authori- 
ties, and  in  the  absence  of  all  legislative  enactment,  requiring  such 
fees  to  be  audited  and  paid  as  a  part  of  the  contingent  expenses 
of  the  county,  the  court  is  of  opinion  that  the  county  commis- 
sioners acted  correctly  in  refusing  to  make  the  allowance,  and  that 
the  judgment  of  the  court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


Erastds  Higby  v.  The  People,  ex  rel.  Abraham  S.  Fishbourne. 

Appeal  Jrom  Marshall. 

I.  Peddlers — of  clocks.  Under  the  act  of  January  31,  1S35,  "  regulating  the  mode 
of  granting  license  to  clock  peddlers,"  an  action  cannot  be  commenced  in  the  name 
of  the  people ;  it  should  be  brought  in  the  name  of  the  county,  or  of  the  informer, 
for  the  use  of  the  county  and  himself,  {a). 

This  cause  was  heard  in  the  Madison  circuit  court  at  the  Octo- 
ber term,  1839,  before  the  Hon.  Thomas  Ford,  without  the  inter- 
vention of  a  jury.  The  court  found  for  the  plaintiff,  and  rendered 
judgment  against  the  defendant  for  "-$50,  one  half  to  tlie  use  of 
Abrahams.  Fishbourne,  the  informer  in  this  cause,  and  the  other 
half  to  the  use  of  the  saitl  county  of  Marshall."  The  defendant 
excepted  to  the  judgment  and  brought  the  cause  to  this  court  by 

writ  of  error. 
[*1G6]  S.  T.  Logan,  for  the  appellant.  J.  Lamborn,  attorney  gene- 
ral, for    the  appellees. 

Cases  Citing  Text.  one  half  to  informer,   action  to   recover 

[a)  Under  statute  in  force  in  1867,  im-  penalty,  may  be  either  in  name   of  Peo- 

posing  penalty  on  railway  company  ne-  pie  or  of  informer.     T.   P.  &  W.  R.  Co. 

glectine  to  ring  or  whistle  at  crossing,  and  v.  Foster,  43  111.  480. 
giving  such  penally,  one  half  to  State  and 
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Treat,  Justice,  delivered  the  opinion  of  the  Court.  :  (1) 
This  was  an  action  of  debt,  instituted  before  a  justice  of 
the  peace  of  Marshall  county,  in  the  name  of  '•  the  people, 
on  the  complaint  of  Abraham  S.  Fishbourne,"  to  recover 
the  penalty  of  fifty  dollars,  given  by  the  second  section  of  the  "  act 
regulating  the  mode  of  granting  license  to  clock  peddlers,"  in  force 
January  31st,  1835.  Acts  of  1835,  63.  The  cause  was  taken 
by  appeal  to  the  circuit  court,  where  the  defendant  moved  the 
court  to  dismiss  the  suit,  which  the  court  refused.  The  cause 
was  then  heard  by  the  court,  and  judgment  rendered  against  the 
defendant  for  fifty  dollars,  one  half  thereof  to  the  use  of  the  inhabit- 
ants of  Marshall  county,  the  other  half  to  the  use  of  Fishbourne,  as 
the  informer.  From  this  decision  Higby  prosecutes  an  appeal.  His 
second  error  assigned,  which  questions  the  propriety  of  the  de- 
cision of  the  court  in  refusing  to  dismiss  the  suit,  will  only  be 
considered.  The  second  section  of  the  act  under  which  this  pro- 
ceeding was  instituted  provides,  that  any  person  who  shall  attempt 
to  sell,  hire,  lease,  traffic,  or  vend  any  clock,  without  first  obtain- 
ing a  license,  as  authorized  by  the  first  section,  and  without  first 
exhibiting  the  license  to  the  person  to  whom  he  attempts  to  sell, 
etc.,  shall  forfeit  and  pay  for  each  offence,  the  sum  of  fifty  dollars, 
one  half  for  the  use  of  the  informer,  and  the  other  half  for  the 
use  of  the  county,  to  be  recovered  before  a  justice  of  the  peace. 

This  is  a  qui  tarn  action,  the  penalty  going  to  the  informer  and 
the  county.  The  state  has  no  interest  in  the  recovery.  The  de- 
fendant has  forfeited  nothing  to  the  people.  The  statute  not 
authorizing  the  suit  to  be  instituted  in  the  name  of  the  people, 
it  was  improperly  brought,  and  the  court  erred  in  not  dismissing 
it. 

The  action  should  have  been  brought  in  the  name  of  the  in- 
former, or  in  that  of  the  county  ;  most  properly  in  the  name  of  the 
informer,  for  the  use  of  himself  and  the  county.  1  Chit.  Plead. 
404;  1  Bac.  Abr.  62  ;  2  Hawk.  P.  C.  370,  §  20. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 

(i)  The  judgment  in  this  cause  was  rendered  at  the  December  term,  1841,  but  the 
opinion  of  the  Court  was  not  delivered  till  the  present  time. 
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Thomas  Stokes  et  al.  v.  Charles  Kane. 

[*l67]  Appeal  from  Winttebago. 

I.  Witness — Incompetency  for  interest.  A  witness  is  not  always  incompetent,  be- 
cause he  is  interested  in  the  event  of  a  suit.  If  his  interest  is  balanced,  or  against  the 
parly  calling  him,  he  is  competent.  (<;)  A  party  excepting  to  the  decision  of  a  circuit 
court  in  refusing  to  exclude  a  de()osition  because  the  witness  is  interested  in  the  event  of 
the  suit,  must  state  in  his  bill  of  exceptions  the  nature  of  that  interest;  otherwise  his 
exception  will  be  unavailing. 

This  cause  was  heard  at  the  April  term,  1841,  of  the  Winne- 
bago circuit  court,  before  the  Hon.  Thomas  C.  Browne  and  a 
jury.  Verdict  and  judgment  were  rendered  for  the  plaintiff  for 
$93.     The  defendants  appealed  to  this  court. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellants.  O.  Pe- 
ters, for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  (1)  On  the 
trial  of  this  cause,  in  the  circuit  court,  the  plaintiff  read  in  evi- 
dence tlie  deposition  of  one  Whitcomb.  It  appears  from  a  bill  of 
exceptions  tendered  by  the  appellants,  that  before  the  reading  of 
the  deposition,  they  offered  to  prove  that  the  Avitness  was  inter- 
ested in  tlie  event  of  the  suit,  which  the  court  refused.  This  de- 
cision is  assigned  for  error.  It  does  not  follow,  because  a  witness 
is  interested  in  the  event  of  a  suit,  that  he  is  incompetent  to  tes- 
tify. If  his  interest  is  favorable  to  the  party  calling  him,  he  is 
incompetent ;  otherwise,  where  his  interest  is  balanced,  or  ad- 
verse to  the  party  who  introduced  him.  In  this  case,  it  does  not 
appear  what  was  the  nature  of  the  interest  by  which  the  testimony 
of  the  Avitness  was  sought  to  be  excluded.  It  maynot  have  been 
a  disqualifying  interest.  It  was  incumbent  on  the  appellants,  in 
order  to  present  the  question  here,  to  have  stated  in  the  bill  of 
exceptions  the  nature  of  the  interest,  so  that  this  court  could  de- 
termine definitively  wliether  the  witness  was  incompetent  or  not. 
Tlie  case  of  Rogers  v.  Hall.,  3  Scam.  5,  is  in  point. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 

(l)  The  judgment  in  this  cause  was  rendered  it  the  previous  term. 

Cases  Citing  Text.  competent.  R.  S.  1874,   Evidence  ch.  51 

((?)  This  rule  enforced  in  1S59.  Warner  ^  i  ;  S.  and  C's.  Stafs.  p.  1071  ;  Cothran's 

z/.  Carlton,  22  111.  415,  422.     Since  statute  Statute  (1885)  p.  662. 
of  1867    interested  witness  is  in  general 
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Francis  Stoltz  v.  The  People  of  the  St^^te  of  Illinois. 

Erfor  io  St.  Clair.  '  [*  i68] 

1.  Criminal  'Law— gaming.  Under  §  126  of  the  criminal  code,  which  provides 
that  if  any  peison  shall,  lor  his  gain  or  profit,  keep,  have,  exercise  ormaintain  a  com- 
mon gaming  house,  table  or  room,  or  in  any  house  or  place  occupied  by  him,  procure 
or  permit  persons  to  frequent  or  come  together  to  play  for  money,  such  person  shall, 
on  conviction,  be  fined,  etc.,  an  indictment  is  sufficient  which  charges  that  the  defend- 
ant "  did,  for  his  gain,  permit  persons  to  come  together,  to  play  at  a  game  for  money, 
at  and  in  a  house  then  and  there  kept  by  him  ;"  and  such  an  indictment  is  sustained  by 
proof  that  persons  were  playing  for  money,  at  a  game  with  cards,  at  the  defendant's 
house,  which  was  kept  as  a  grocery,  where  persons  were  frequently  seen  drinking,    {a) 

2.  Same — general  verdict.  Where  there  are  two  counts  in  an  indictment,  a  verdict 
of  guilty  as  to  the  first  count,  without  noticing  the  second  is  sufficient,     {b) 

3.  Indictment — gaming.  Semble.  That  it  is  sufficient  in  an  indictment  for  keeping 
a  gaming  house,  to  allege  that  the  offence  was  committed  at  divers  and  sundry  times, 
before  and  after  a  particular  day,  without  charging  that  it  was  committed  on  any  par- 
ticular day. 

This  cause  was  heard  in  the  St.  Clair  circuit  court,  at  the  April 
term,  1811,  before  the  Hon.  Sidney  Breese.  The  opinion  of  the 
court  contains  the  statement  of  the  case,  except  the  fact  that  the 
indictment  did  not  charge  that  the  offence  was  committed  on  any 
particular  day,  but  at  divers  and  sundry  times  before  and  after  a 
particular  day  named. 

L.  Trumbull,  for  the  plaintiff  in  error :  The  indictment  does 
not  follow  the  language  of  the  statute  in  setting  forth  the  offence. 
R.  L.  199.  Some  certain  time  when  each  fact  happened  should 
be  stated  in  the  indictment.  5  T.  R.  624;  10  Petersdorff's  Abr. 
460,467  ;  4  Bac.  Abr.  318,  319;  Archbold'sCrim.  Plead.  37.  As 
to  the  meaning  of  words,  keep  and  occupy,  see  Webster's  Dic- 
tionary. A  verdict  is  bad  if  it  find  a  part  only  of  that  which  is 
in  issue,  2  Wheat,  221 ;  1  McLean  429,  444,  447  ;  1  Missouri 
401,  421. 

The  evidence  does  not  support  the  finding  of  the  jury,  and  a 
new  trial  should  have  been  granted. 

J.  Lamborn,  attorney  general,  for  the  defendantsin  error  : 

Treat,  Justice,  delivered  the  opinion  of  the  court :  The  indict- 
ment contains  two  counts.     The  first  charges  that  the  defendant, 

CAses  Citing  Text.  gnilty  is  responsive  to  issue  under  plea  of 

(a)  See  Chambers  z/.  People /^j/.    351,  noncepit.     Dole  v.  Kennedy,  38  111.  2S2 

356.     For  present  provision   in    criminal  284. 

code  concerning  gaming  houses,  see  R.  S.  In  criminal  case  general  verdict  on  sev- 

1874, Criminal CoDEch.  28,  Div.  i  §127  ;  eral  counts  is  good,  if  all  counts  relate  to 

S.  and  C's  Stats,  p.  790;  Cothran's   Stats.  one  transaction.    Lyons  z/.  People,  68  111. 

(1885)  p.  470.  271,276. 

{b)     In   action   of  trespass    verdict  of  Under     indictment     containing     two 

guilty  as  to  three  of  four  defendants,  with-  counts  for    distinct   offences,    verdict  of 

out  naming  the  fourth  is  sufficient.  Wild-  guilty  on  one  count  is  equivalent  to  ver- 

erman  w.  Sandusky,  15  111.  59.  diet  of    acquittal    on    the    other    count. 

In   action  of    replevin   verdict   of  not  Logg  z'.  People,  8  Bradw.  99,  102. 

175 


160  Stoltz  v.  The  People.  [Dec.  T. 

Opinion  of  the  Court. 

on  etc.,  at  etc.,  "  did,  for  his  gain,  permit  persons  to  come  together 
to  play  at  a  game  for  money,  at  and  in  a  house  then  ana  there 
kept  by  him."  The  second  count  is  for  keeping  open  a  tippling 
house  on  the  Sabbath.  A  motion  was  made  to  quash  the  indict- 
ment, which  was  denied.  The  defendant  then  pleaded 
[*  169]  not  guilty,  and  the  cause  was  submitted  to  a  jury.  It 
was  proved  on  the  part  of  the  prosecution,  by  one  witness 
that  about  a  year  before  the  trial,  he  had  seen  persons  playing  at 
a  game  with  cards,  for  money,  at  the  defendant's  in  the  county 
of  St.  Clair  ;  and  by  another  witness,  that  more  than  a  year  be- 
fore the  trial,  he  had  seen  persons  playing  at  a  game  with  cards, 
for  money,  at  a  house  kept  by  the  defendant ;  the  house  was  kept 
as  a  grocery,  and  persons  were  frequently  seen  drinking  there. 
Tliis  was  all  the  evidence.  Verdict,  guilty  on  the  first  count, 
but  no  finding  on  the  second.  Motions  were  made  for  a  new 
trial,  and  in  arrest  of  judgment,  which  were  overruled,  and  the 
defendant  fined  fifty  dollars.  He  now  assigns  for  error  the  sev- 
eral decisions  of  the  court,  in  overruling  the  motions  to  quash, 
for  a  new  trial,  and  in  arrest  of  judgment. 

First.  It  is  insisted  that  the  first  count  of  the  indictment  is 
bad,  because  it  does  not  allege  that  the  house  was  occupied  by 
the  defendant.  This  count  is  found  under  the  126t]i  section  of 
the  criminal  code,  wliich  provides  that  if  any  person  shall,  for  his 
gain  or  profit,  keep,  liavo,  exercise,  or  maintain  a  common  gam- 
ing house,  table,  or  room  ;  or  in  any  house  or  place  occupied  by 
him,  procure  or  permit  persons  to  frequent  or  come  together,  to 
play  for  money,  such  person  shall,  on  conviction,  be  fined,  etc. 
The  principal  object  of  tliis  section  evidently  is,  to  suppress  gam- 
ing houses,  and  prevent  public  houses  from  being  resorted  to  for 
(he  purposes  of  gaming,  by  reaching  and  punishing  those  having 
the  control  of  such  establishments.  A  jury  would  naturally  un- 
derstand, from  the  phraseology  of  the  count  in  question,  thatthe 
defendant  was  charged  with  permitting  gaming  for  his  gain,  in  a 
house  in  his  possession,  and  under  his  control.  This  is  the  sub- 
stance of  the  offence.  The  charge  of  keeping  a  liouse,  in  its 
ordinary  acceptation,  is  equivalent  to  having  it  in  possession,  or 
cccupying  it.  We  think  tiie  court  decided  correctly  in  refusing 
to  quash  this  count  of  the  indictment.  The  other  count  is  not 
l)efore  us,  as  tliere  was  no  conviction  on  it. 

Second.  We  cannot  say  that  the  court  erred  in  refusing  to 
grant  a  new  trial.  The  charge  that  persons  came  together  and 
gamed  at  the  house  of  the  defendant  was  expressly  proved,  and 
we  think  the  jury  were  autliorized  to  infer  fiom  tlie  evidence, 
that  tlie  gaming  was  done  with  his  permission,  and  that  he  de- 
rived benefit  from  it.  He  was  the  keeper  of  a  public  house, 
and  it  can  liardly  be  supposed  that  he  was  ignorant  that  gam- 
ing was  practised  in   it.     If  known  to  him  and  not  prevented, 
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he  must  have  permitted  it.  He  may  not  have  received  pay 
directly  as  the  price  of  the  permission,  but  if  the  tendency  of 
permitting  gaming  in  his  house  was  to  increase  its  custom,  as  it 
probably  would,  he  would  be  benefitted  incidentally,  and  be 
within  the  statute. 

Third.  It  is  insisted  that  the  verdict  of  the  jury  was  void,  and 
that  the  court  erred  in  rendering  judgment  on  it.  The 
general  rule  is,  that  the  verdict  must  be  as  broad  as  the  [*170] 
issues  submitted,  and  it  was  formerh^  held,  with  much 
strictness,  that  a  failure  to  find  on  all  the  issues  vitiated  the 
verdict.  The  tendency  of  modern  decisions,  however,  has  been 
to  relax  the  severity  of  the  rule,  and  sustain  the  verdict,  where 
the  intention  of  the  jury  can  be  ascertained.  What  is  the  rea- 
sonable view  to  be  drawn  from  this  verdict,  and  the  circum- 
stances under  which  it  was  rendered?  The  people  prefer  two 
charges  of  criminal  offences  against  the  defendant;  he  is  arraigned 
on  them,  and  the  question  of  his  guilt  submitted  to  the  jury  for 
determination.  They  hear  the  testimony  adduced  to  substanti- 
ate both  charges,  and  find  affirmatively  that  he  is  guilty  of  one. 
Is  not  the  inference  irresistible,  that  the  prosecution  failed  to 
establish  his  guilt  on  the  other  charge,  and  therefore  the  jury  find 
negatively  on  it  ?  We  are  of  opinion  that  the  verdict  should  be 
regarded  as  an  acquittal  of  the  defendant  on  the  second  count.  If 
such  be  the  effect  of  the  verdict,  he  certainly  has  no  right  to  com- 
plain. He  can  never  again  be  put  on  his  trial  for  the  same  of- 
fence. He  has  once  been  put  in  jeopardy,  and  the  charge  against 
him  adjudicated. 

The  judgment  of  the  circuit  court  is  in   all  respects  affirmed, 
with  costs. 

Judgment  affirmed. 


John  Frink  et  al.  v.  Jacob  Jones. 

Appeal  from  Peoria. 

I.  Judgment — in  action  ex  contractu  form.  In  an  action  ex  contractu  against 
several,  the  judgment  must  be  an  unit,  against  all,  or  in  favor  of  all,  unless  a  defence 
personal  to  some  of  them  is  interposed.  The  proper  practice  is,  where  part  only  of 
the  defendants  have  pleaded  to  the  action,  to  enter  the  default  of  such  defendants  as 
have  not  pleaded,  and  when  the  issues  made  up  in  the  cause  by  the  others  are  submit- 
ted for  trial,  to  direct  the  jury  to  assess  the  damages  against  those  in  default  ;  but  a 
failure  to  enter  the  default  will  not  vitiate  the  judgment,  (a) 

Cases  Citing  Text.  is  interposed.    Wright  v.  Meredith,  post 

{a)  In    action   ex  contractu    judgment      360  ;  Howell   v.   Barrett,    3   Gilm.   433 ; 
must    be    joint    against    all     defendants      Gribbinz/.  Thompson,  28  111.  61. 
served,  or  none,   unless  personal    defence 
12.    Scam.  Vol.  4.  177 
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This  cause  was  tried  in  the  Peoria  circuit  court,  at  the 
October  term,  1842,  before  the  Hon.  John  Dean  Caton  and  a 

Gr.  Spring,  G.  T.  Metcalf,  and  J.  Y.  Scammon,  for  the  ap- 
pellants. Authorities  cited  for  the  appellants :  A  carrier  for 
hire  is  responsible  only  for  ordinary  neglect,  unless  he  by  express 
contract  assumes  the  risk  of  a  common  carrier.  Robinson  v. 
Dunmore,  2  Bos.  &  Pull.  416. 

A  special  acceptance  of  goods  limits  the  responsibility  of  the 

ca'rrier.     Morse   v.   Slue,   1   Vent.  190 ;  Fishbourne  v.  White,  1 

Strange  145  ;  Lyon  v.  Mills,  5  East  428  ;  Laws  v.    Ker- 

[*1T1]  nide,    8   Taunt.    146 ;    Down    v.    Tremont,  4    Camp.  41 ; 

Nicholson  v.  Willan,  5  East  607. 

If  the  judgment  be  entire,  it  must  be  affirmed  or  reversed  in 
toto.  12  Johns.  434 ;  13  Johns.  4t>0  ;  14  Johns.  417 ;  8  Cowen 
838. 

In  an  action  ex  contractu  against  several  defendants,  the  judg- 
ment is  an  unit,  and  must  be  rendered  against  all  or  none.  1 
Scam.  552  ;  see  also.  Teal  v.  Russell,  2  Scam.  321  ;  McConnel  v. 
Swailes,  2  Scam.  572. 

N.  H.  Purple  and  H.  O.  Merriman,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  on  the  case,  instituted  by  Jones  against  John 
Frink,  Martin  O.  Walker,  and  Curran  Walker.  The  declaration 
was  against  the  defendants,  as  common  carriers,  alleging  an  un- 
dertaking on  their  part  to  transport  certain  goods  belonging  to 
the  plaintiff,  on  the  Illinois  river,  from  Peru  to  Peoria,  and  aver- 
ring an  injury  to  the  goods,  by  the  sinking  of  the  boat  on  which 
ihey  were  placed.  All  of  the  defendants  were  summoned,  and 
Fiink  and  Curran  Walker  appeared  and  pleaded  the  general 
issue.  Martin  O.  Walker  did  not  plead,  nor  does  it  appear  from 
the  record  tliat  his  default  was  entered.  The  cause  was  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff,  and  assessed  his 
damages  at  $5()0.  A  motion  was  made  for  a  new  trial,  which 
was  denied,  and  judgment  rendered  against  all  of  the  defendants 
for  tlie  amount  of  the  verdict. 

The  only  error  relied  on  is,  that  the  court  erred  in  rendering 
judgment  without  first  entering  the  default  of  Martin  O.  Walker, 
and  having  the  damages  assessed  as  to  him.  This  action  was  on 
a  joint  undertaking  by  the  defendants,  and  as  no  defence  personal 
to  any  of  them  was  interposed,  the  plaintiff  was  entitled  to  reco- 
ver against  all  of  them  or  none.  The  judgment  to  ue  rendered 
must  be  an  unit,  against  all  of  tlie  defendants,  or  for  them.  Un- 
less, therefore,  Martin  O.  Walker  was  pro^jerly  made  a  party  to 
the  judgment,  it  was  erroneous,  and  must  be  reversed.     The  pro-' 

(l)  The  judgment  in  this  cause  was  rendered  at  the  last  term  of  the  court. 
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per  practice  in  cases  like  the  present,  where  part  only  of  the  de- 
fendants have  pleaded  to  the  action,  is  to  first  enter  the  default  of 
such  as  have  omitted  to  plead,  and  when  the  issues  made  in  the 
cause  are  submitted  for  trial,  to  direct  the  jury  to  assess  the  dam- 
ages against  those  in  default.  In  this  way,  the  jury  determine 
the  v/hole  case,  as  to  all  of  the  parties.  If  the  verdict  is  for  the 
defendants  who  made  defence,  the  plaintiff  is  not  entitled  to  judg- 
ment against  the  party  defaulted,  because  there  is  no  joint  liability 
of  the  defendants  established.  Martin  O.  Walker,  by  his  failure 
to  plead,  admitted  the  cause  of  action  as  against  him,  and 
the  only  other  matters  incumbent  on  the  plaintiff  to  [*  172] 
establish  were  that  his  co-defendants  were  liable  with 
him  on  the  contract,  and  the  amount  of  damages  occasioned  by 
the  failure  to  perform  it.  The  jury  have  decided  that  there  was 
a  joint  liability,  and  have  ascertained  the  amount  of  damages  the 
plaintiff  was  entitle  to  recover.  If  the  jury  liad  been  instructed 
to  assess  the  damages  as  to  Martin  O.  Walker,  the  amount  of 
their  verdict  must  necessarily  have  been  the  same  against  all  of 
the  defendants.  It  is  most  probable  that  this  was  the  course 
adopted,  the  record  omitting  to  state  it.  If  otherwise,  it  was  at 
most  an  irregularity,  and  one  that  cannot  in  the  slightest  degree 
prejudice  the  rights  of  the  defendants.  They  were  all  before  the 
court ;  the  one  failing  to  plead  had  the  full  benefit  of  the  defence 
made  by  his  co-defendants,  and  their  joint  liability  to  respond  to 
the  plaintiff  in  damages,  to  the  extent  of  the  verdict,  was 
fully  established.  Such  being  the  case,  we  do  not  feel  called 
on  to  reverse  the  judgment  for  a  mere  error  in  practice,  and  com- 
pel the  parties  again  to  litigate  matters  which  have  been  once 
fairly  and  fully  determined  on  the  merits. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


John  Durham  v.  The  People  of  the  State  of  Illinois. 

Error  to  Sangamon. 

1.  Indictment — naming  injured  party.  In  stating  in  an  indictment  the  name  of 
a  person  up3n  whom  an  offence  has  been  committed,  certainty  to  a  common  intent 
only  is  necessary.  The  name  by  which  he  is  usually  known  and  distinguished  is 
sufficient,  without  stating  liis  residence  or  addition. 

2.  Same — surplusage.  Whenever  a  description  in  an  indictment  can  be  stricken 
out,  without  affecting  the  charge  against  the  prisoner,  and  without  vitiating  the  indict- 
ment, it  may  be  treated  as  surplusage  on  the  trial,  and  need  not  be  proved. 

3.  Criminal  law — twice  in  jeopardy.  In  an  indictment  for  an  offence  committed 
upon  several  persons  who  are  co-partners,  it  is  unnecessary  to  allege  the  name  of  their 
co-partnership ;  and  if  such  allegation  be  made,  it  may  be  treated  as  surplusage.  A 
man  cannot  be  twice  placed  in  jeopardy,  on  the  same  accusation.  If  a  prisoner  has 
been  once  arraigned  on  a  valid  indictment,  and  acquitted,  he  can  never  again  be  put 
on  his  trial,  and  required  to  answer  for  the  same  offence, 
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4.  Same — same.  Whether  two  indictments  are  for  the  same  offence  can  only  be 
determined  by  an  inspection  and  comparison  of  the  indictmenis,  without  the  aia  of 
extraneous  circumstances.  Where  the  facts  charged  in  a  second  indictment  would,  :f 
true,  have  procured  a  conviction  on  the  first,  the  plea  of  autrefois  acquit  is  well 
pleaded,  [a) 

The  proceedings  in  tliis  cause  were  had  at  the  November  terra, 
1843,  of  the  Sangamon  circuit  court,  before  the  Hon.  Samuel  H. 
Treat. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  plaintiff  in 
[*  173]  error.     J.  A.  McDougall  attorney  general,  for  the  de- 
fendants in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  At  the 
November  term,  1843,  of  the  Sangamon  circuit  court,  Durham, 
the  plaintiff  in  error,  was  indicted  for  the  crime  of  forgery.  The 
indictment  charged  the  forgery  to  have  been  committed  by  the 
alteration  of  an  order  drawn  by  one  Grubb  on  "John  Irwin,  Rob- 
ert Irwin,  and  John  Williams,  comi)Osing  the  firm  of  J.  Irwin  & 
Co.,"  with  the  intent  to  defraud  "John  Irwin,  Robert  Irwin,  and 
John  Williams,  composing  the  firm  of  Irwin  «&  Co."  On  this  in- 
dictment Durham  was  arraigned,  tried,  and  acquitted. 

Subsequently,  during  the  same  term,  another  indictment  was 
found  against  him,  precisely  like  the  first,  with  the  exception  that 
John  Irwin,  Robert  Irwin,  and  John  Williams  were  described  as 
"composing  the  firm  of  John  Irwin  &  Co."  To  this  indictment 
the  record  in  the  former  case  was  pleaded  as  autrefois  acquit. 
There  was  a  demurrer  to  the  plea,  which  the  court  sustained. 
The  defendant  then  pleaded  guilty,  and  was  sentenced  to  one 
year's  imprisonment. 

The  decision  of  the  circuit  court,  in  sustaining  the  ilcmurrer  to 
the  plea  of  autrefois  acquit,  is  now  assigned  for  error. 

The  plea  0I  autrefois  acquit  is  based  on  the  principle  that  a  man 
shall  not  more  than  once  be  lolaced  in  jeopardy,  on  the  same  ac- 
cusation. If  he  has  once  been  arraigned  on  a  valid  indictment, 
and  acquitted,  he  can  never  again  be  put  on  liis  trial,  and  required 
to  answer  for  tlie  same  offence.  In  tlie  pi-esent  case,  it  is  con- 
ceded, that  the  first  indictment  was  valid,  and  sufficient  to  sustain 
a  conviction.  The  only  question  then  is,  "are  the  two  indict- 
ments for  the  same  identical  offence."  This  question  must 
be  determined  by  an  inspection  and  comparison  of  tlie  indictments, 
without  the  aid  of  extraneous  circumstances,  as  nothing  but  tlie 
facts  appearing  from  the  record  are  pleaded.     One  general  rule  on 

Cases  Citino  Text,  provisions  in   force  in  this  State,  and  de- 

(fl)  Second  indictment  held  good  under  murrer  may  be  sustained  to  them  on  that 

rule  stated  in  head  note.     Guedel  z/.  Peo-  ground;  in  separate  opinion  of  one  judge 

pie,  43  111.  226,  230.  it  is  said  that  this   decision  is  inconsistent 

V\e&^  oi  autrefois  convict  znA  oi  autre-  with    Durham   v.    People.      Hankins    v, 

fois  acquit  are   useless   under   statutory  People,  io6  111.  62S.  641. 

180 


1843.]  Durham  v.  The  People.  174 

Opinion  of  the  Court. 

this  subject,  we  apprehend  to  be,  that  where  the  facts  charged  in 
the  second  indictment  woald,  if  true,  have  procured  a  conviction 
on  the  first,  then  the  plea  of  autrefois  acquit  is  well  pleaded.  The 
only  difference  in  the  indictments  is  in  the  description  of  the  firm, 
which  the  prosecutors  composed.  If  this  description  is  such  an 
averment  as  is  necessary  to  be  proved,  in  order  to  secure  a  con- 
viction, then  the  two  indictments  are  essentially  variant ;  for,  ad- 
mitting all  of  the  allegations  of  the  second  indictment  to  be  true, 
they  would  not  have  justified  a  conviction  on  the  first.  If,  on  the 
other  hand,  the  description  may  be  regarded  as  surplusage,  then 
the  indictments  are  essentially  alike,  and  the  prisoner  could  have 
been  convicted  on  the  first.  By  referring  to  the  authorities  and 
precedents,  it  will  be  seen,  that  in  stating  the  name  of  the  prose- 
cutor, or  person  on  whom  the  offence  was  committfed,  cer- 
tainty to  a  common  intent  only  is  necessary.  The  name  [*174] 
by  which  he  is  usually  known  and  distinguished  is  suffi- 
cient, without  stating  his  residence  or  addition.  If  this  be  stated, 
it  may  be  regarded  as  a  superfluous  averment,  and  need  not  be 
proved.  Whenever  a  description  or  averment  can  be  stricken 
out,  without  affecting  the  chai-ge  against  the  prisoner,  and  without 
vitiating  the  indictment,  it  may  on  the  trial  be  treated  as  surplus- 
age, and  rejected.  1  Chit.  Crim.  Law  211  and  216;  Graham's 
Case,  2  Leach  547;  2  Russell  on  Crimes  707;  Roscoe's  Crim.  Ev. 
97:  1  Phillipn's  Ev.,  Cowen  &  Hill's  ed.,  205,  207;  Bex.  v.  Ogil- 
vie,  2  Carr.  &  Payne  230 ;   The  King  v.  Emden,  9  East  437. 

Determining  this- question  by  these  principles,  the  description 
of  the  particular  style  under  which  the  prosecutors  transacted 
business  was  wholly  unnecessary.  It  may  be  stricken  out  without 
injuriously  affecting  the  prisoner,  and  without  detriment  to  the 
indictment.  Without  this  description,  the  indictment  contains  a 
charge  of  a  substantive  offence,  specified  in  terras  certain  to  a 
common  intent.  Such  being  the  case,  the  material  averments  in 
the  indictment  are  the  same,  and  consequently  the  same  offence  is 
included  in  both.  The  accused  having  been  once  in  peril  on  tliis 
offence,  and  legally  acquitted  of  it,  he  was  entitled  to  plead  that 
acquittal  as  a  bar  to  the  second  prosecution  ;  and  the  circuit  court 
erred  in  not  sustaining  his  plea. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  prisoner 
discharged. 

Judgment  reversed. 
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John  Bines  et  al.  v.  Israel  F.  Proctor  et  al. 

Appeal  from  Peoria. 

1.  Appeal — -jurisdiction  of  justice.  The  "act  to  amend  the  several  laws  in  relation 
to  appeal  bonds  and  the  trial  ot  appeals,"  approved  March  2,  1839  inhibits  the  appellant 
from  objecting,  in  the  circuit  court,  to  the  sufficiency  of  the  summons  issued  by  the 
justice,  the  service  thereof  upon  him,  or  to  "any  illegality  or  irregularity  in  the  pro- 
ceedings of  the  justice,"  in  cases  where  no  summons  is  by  law  required  to  be  issued  ;  as 
in  cases  of  trial  and  judgment,  without  process,  by  consent,  suits  commenced  by  attach- 
ment, trials  of  right  of  property,  etc.  {a)  But  the  appellant  may  still  object,  in  the  cir- 
cuit court,  that  the  judgment  of  the  justice  was  rendered  against  him  wholly  without 
hisknosvledge  or  consent,  where  no  summons  or  other  process  whatever  has  been  issued 
as^ainsthim,  or  where  there  has  been  no  service  of  the  process  upon  the  defendant,  and 
no  notice  to  him,  actual  or  constructive,  of  the  pendency  of  the  suit  before  the  justice. 
In  these  cases,  and  in  no  other,  where  the  justice  has  jarisdiciion  of  the  subject  matter 
of  the  suit,  the  circuit  court  should,  on  motion  of  the  appellant,  dismiss  the  suit,  and 
reverse  the  judgment. 

2.  Same — same.  Objections  to  the  proceedings  of  the  justice,  on  the  ground  that 
the  defendant  has  had  no  notice,  or  but  an  insufificient  notice  of  such  proceedings,  are 

in  the  nature  of  a  plea  in  abatement  to  tiie  jurisdiction  of  the  justice,  and  are 
[^^175]  required  10  be  made  at  the  first  moment  at  which  the  defendant  isable  to  make 

them.  Where  he  has  had  no  notice,  this  is  on  appeal  to  the  circuit  court; 
but  it  is  otherwise,  where  the  defendant  has  had  notice  of  the  proceedings  before  the 
justice,  although  not  strictly  such  as  the  law  requires,  {b) 

3.  Case.  etc. — affirmed.  The  doctrine  in  the  case  of  Evans  v.  Pierce,  2  Scam.  409, 
is  re-affirmed. 

This  cause  was  determined  in  the  court  below,  at  the  Octo- 
ber term,  18-43,  before  the  Hon.  John  D.  Caton. 

N.  H.  Purple  and  Thompson  Campbell,  for  the  appellants.  O. 
Peters,  for  the  appellees. 

Thomas,  Justice,  delivered  the  opinion  of  the  court:  This  was 
a  suit  commenced  by  the  appellants  against  the  appellees,  for  the 
recovery  of  a  certain  demand  not  exceeding  one  hundred  dollars, 
before  a  justice  of  the  peace  of  Peoria  county.  Tlie  summons  is- 
sued by  the  justice  was  dated  on  the  5th  day  of  August,  1842, 
and  returnable  "  on  the  20th  day  of  August,  at  10  o'clock,  a.  M.," 
without  specifying  the  year.  This  summons  was  served  on  the 
defendants  on  the  17th,  and  judgment  was  rendered  against  them 
on  tiie  20th  of  August,  1842.  That  judgment  the  defendants 
took  by  appeal  into  the  circuit  court  of  Peoria  county,  and  that 
court,  on  the  appellants'  motion,  dismissed  the  suit  for  the  alleged 

Casf.s  Citint,  Text.  trespasser.     Parker  f.  Smith,  i  Gilm.4ir, 

(a)  R.   S.   1874,  JusTiCKS    etc.  ch.  79       416. 

§72    [S  &  C's  Stats,    p.  1458;  Cothran's  Appeal   from    judgment    of  justice  of 

.Stats.  (1885)  p.  901]  provides    that  no  ex-  peace  gives  court  of  appeal  jurisdiction  of 

ception  shall  be  taken  in  court  of  appeal  appellant,   although    lie   was   not  served 

cither  to  original  process  orservice  thereof.  with  process  from  justice  ;  Bines  z/.  Proc- 

(b)  Where  justice  had  jurisdiction  of  tor,  said  to  decide  only  that  certain  defect 
subject  matter,  officer  executing  process  in  justice's  summons  was  not  ground  of 
under  irregular  judgment  is  not  liable  as  exception  in  court  of  appeal.     O.  &  M.  R. 

Co.  V.  McCutchin,  27  111.  8,  10 
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reason,  that  "  no  time  is  specified  in  the  summons  issued  by  the 
justice,  at  which  the  said  summons  is  returnable."  The  plain- 
tiffs excepted  to  the  opinion  of  the  court,  in  dismissing  their  suit, 
and  now  bring  the  cause  into  this  court,  by  writ  of  error,  and  as- 
sign for  error  that  decision  of  the  circuit  court. 

The  only  question  presented  by  this  statement  of  the  case  is, 
whether  the  defendants  could  legally  avail  themselves,  on  appeal 
in  the  circuit  court,  of  the  alleged  defect  in  the  summons,  for  the 
purpose  of  a  dismissal  of  the  suit.  The  plaintiffs  maintain  that 
they  could  not,  and  insist  that  the  circuit  court  should  have  over- 
ruled the  appellants'  motion,  and  proceeded  to  the  trial  of  the 
cause  upon  its  merits.  In  support  of  this  position  they  rely  upon 
§  4  of  the  law  entitled  "  an  act  to  amend  the  several  laws  in  rela- 
tion to  appeal  bonds,  and  the  trial  of  appeals,"  approved  March 
2,1839.     Acts  of  1838-9. 

In  the  decision  of  this  case,  the  court  is  therefore  called  upon 
to  give  a  construction  to  that  statute,  to  determine  whether  the 
appellant  is  prohibited  by  it  from  taking  any  exceptions  whatever 
to  any  illegality  or  irregularity  in  the  proceedings  of  the  justice, 
other  than  his  want  of  jurisdiction  of  the  subject  matter  of  the 
suit,  and  if  any  cases  do,  or  may  exist,  in  which  such  exceptions 
may  be  taken,  whether  this  is  one  of  them. 

The  language  of  the  statute  is,  "  upon  the  trial  of  all 
appeal  cases  before  the  circuit  court,  no  exception  shall  [*  176] 
be  taken  to  the  form  or  service  of  the  summons  issued  by 
the  justice  of  the  peace,  or  to  any  proceedings  before  him,  but  the 
court  shall  try  the  cause  up6n  its  merits;  and  in  all  cases  of  ap- 
peal from  a  justice  of  the  peace,  shall  give  judgment  according  to 
the  rights  of  the  parties,  unless  it  shall  appear,  from  the  evidence, 
that  the  justice  had  no  jurisdiction  of  the  subject-matter  of  the 
suit,  in  which  case,  the  suit  shall  be  dismissed,  at  the  costs  of  the 
plaintiff." 

The  object  of  the  legislature,  in  the  enactment  of  this  law,  was 
manifestly  to  inhibit  the  appellant,  in  any  case,  from  evading  a 
trial  on  its  merits,  on  appeal  in  the  circuit  court,  on  any  ground 
merely  technical,  or  of  which  he  might  have  availed  himself  be- 
fore a  justice  of  the  peace.  The  language  used  for  this  purpose 
is  broad  and  comprehensive,  and  needs  not,  in  order  to  give  it  full 
effect  and  opei'ation,  any  extended  construction. 

By  it  the  appellant  is  prevented  from  excepting  in  the  circuit 
court,  to  any  proceedings  before  the  justice,  except  such  as  are 
not  only  wholly  without  authority  of  law,  but  also,  had  without 
notice  to,  or  the  knowledge  and  consent  of  the  defendant.  It 
disables  the  appellant  from  objecting  in  the  circuit  court  to  the 
sufficiency  of  the  summons  issued  by  the  justice  of  the  peace,  or 
of  the  service  thereof  upon  him,  or  to  "  any  illegality  or  irregular- 
ity in  the  proceedings  of  the  justice,"  in  cases  where  no  summons 
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is  by  law  required  to  be  issued;  as  in  cases  of  trial  and  judi^ment, 
without  process,  by  consent,  suits  commenced  by  attachment, 
trials  of  the  right  of  propert}^  etc.  But  the  language  of  the  stat- 
ute, broad  as  it  is,  does  not  deprive  the  appellant  ot  the  privilege 
of  objecting,  in  the  circuit  court,  that  there  was  no  summons  is- 
sued by  the  justice,  or  service  upon  the  defendant,  and  that  the 
judgment  of  the  justice  was  recorded  against  him,  without  any 
notice  to  him,  or  knov/ledge  by  liim  of  the  pendency  of  proceed- 
ings before  the  justice  against  him,  and  without  his  consent.  Un- 
der tlie  operation  of  this  statute,  then,  the  appelhmt  may  still  ob- 
ject, on  his  appeal  in  the  circuit  court,  that  the  judgment  of  the 
justice  was  rendered  against  him  wholly  without  his  knowledge 
or  consent: 

1st.  Where  no  summons  or  other  process  whatever  has  been 
issued  against  him; 

2nd.  Where  there  has  been  no  service  of  the  summons,  or  other 
process  issued  by  the  justice  upon  the  defendant,  and  no  notice  to 
him,  actual  or  constructive,  of  the  pendency  before  the  justice,  of 
the  suit  against  him,  in  which  the  judgment  has  been  rendered. 

For  these  causes,  or  either  of  them,  but  for  no  other,  where  the 
justice  has  jurisdiction  of  the  subject  matter  of  the  suit,  the  cir- 
cuit court  should,  on  motion  of  the  appellant,  dismiss  Ihe  suit,  and 
reverse  the  judgment. 

Objections  to  the  proceedings  of  the  justice,  on  tlie  ground  that 
the  defendant  has  had  no  notice,  or  but  an  insufficient  notice  of 
such  proceedings,  are  in  the  nature  of  a  plea  in  abatement 
[*  177]  to  the  jurisdiction  of  the  justice,  and  are  required  by  the 
law  under  consideration,  to  be  made  at  the  first  moment 
at  which  the  defendant  is  able  to  make  them.  This,  where  he 
has  had  no  notice  whatever  of  the  institution  of  a  suit  or  other 
proceedings  against  him  before  the  justice,  is  on  his  appeal  in 
the  circuit  court ;  that,  then,  in  such  cases,  is  certainly  in  time. 
But  it  is  otherwise  where  tlie  defendant  has  had  notice,  although 
not  strictly  such  as  the  law  requires,  of  such  proceedings  before 
tlie  justice. 

Tliis  construction  makes  the  appeal  of  the  defendant  operate  to 
cure,  for  the  purpose  of  a  trial  on  the  merits  in  the  circuit  court, 
defects  and  irregularities  in  a  very  large  class  of  cases,  which, 
v/ithout  it,  would  render  the  whole  of  the  proceedings  before  the 
justice  a  perfect  nullity.  Beyond  this  we  cannot  go.  To  do  so 
would  be  to  encourage,  by  judicial  sanction,  not  onl}'  erroneous 
and  illeg^al,  but  wholly  ex  parte  proceedings  before  the  justice. 
This,  neither  the  policy  of  the  law,  the  interests  of  commu- 
nity, nor  the  language  of  tiie  statute  would  demand  or  justify. 

To  avoid  any  misapprehension  of  our  views  U[K)n  this  subject, 
we  deem  it  proper  here  to  say,  that  the  law  under  consideration  is 
only  operative  in  cases  of  appeals  to  the  circuit  court,  and  does 
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not,  by  implication,  repeal  any  of  the  laws  prescribing  the  several 
roodes  by  which  a  justice  of  the  peace  may  legally  acquire  juris- 
diction over  the  person  of  a  defendant,  for  the  purposes  of  a  trial 
and  judgment.  We  are  therefore  not  to  be  understood  as  saying 
that  a  justice  may  lawfully  render  judgment  against  a  defendant 
in  any  case  in  which  he  is  not  expressly  authorized  by  law  to  do 
so.  On  the  other  hand,  we  distinctly  recognize  the  doctrine  ex- 
pounded by  the  court,  in  the  case  of  Evans  v.  Pierce^  2  Scam. 
469,  that  a  justice,  in  order  legally  to  acquire  jurisdiction  over  the 
person  of  a  defendant,  must  strictly  pursue  the  mode  prescribed 
by  law  for  that  purpose.  That  if  any  other  mode  be  adopted,, 
"neither  the  cause  nor  parties  are  legally  before  the  justice  to 
authorize  his  rendering  judgment;  and  that  a  judgment  rendered 
by  him,  under  such  circumstances,  is  wlioUy  void,  and  confers  no 
right  or  benefit  whatever  upon  the  plaintiff  therein,  or  any  other' 
person." 

A  summons  having  been  issued  by  the  justice  in  this  case,  and 
served  upon  the  appellants,  and  the  justice  having  had  jurisdiction 
of  the  subject  matter  of  the  suit,  it  is  the  opinion  of  this  court 
that  the  court  below  erred  in  dismissing  the  suit  on  the  appellants' 
motion.  The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded to  the  circuit  court  of  Peoria  county,  for  a  trial  on  the 
merits. 

The  appellants  recover  their  costs  in  this  court. 

Judgment  reversed. 


James  H.  Swain  v.  The  People  of  the  State  of  Illinois. 

Error  to  Pike.  [*  178] 

T.  Indictment — passing  counterfeit  note.  In  an  indictment  for  passing  a  counter- 
feit bank  note,  it  is  sufficient  allegation  of  the  offence,  to  state  that  the  prisoner  did 
"  feloniously  pass  a  certain  counterfeited  bank  note,  the  tenor  of  which  counterfeited 
bank  note  is  as  follows,  to  wit :  (giving  a  copy  of  the  note)  with  intent  to  defraud"  the 
person  to  whom  the  bill  was  passed. 

2.  Same — sufficient  if  to  be  U7ider stood.  It  is  sufficient  in  an  indictment  to  set  forth 
the  ofifence  so  that  it  cannot  be  misunderstood  by  the  jury. 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1842,  before  the  Hon.  Samuel  D.  Lockwood. 

Wm.  Thomas,  for  the  plaintiff  in  error ;  J.  A.  McDougall, 
attorney  general,  for  the  defendants  in  error. 

Shields,  Justice,  delivered  the  opinion  of  the  court:  At  the 
September  term  of  the  Pike  circuit  court,  1842,  the  plaintiff  in 
error  was  tried  and  convicted  for  passing  a  counterfeit  bank  note. 
The  record  shows  that  a  motion  to  quash  the  indictment,  and  a 
motion  in  arrest  of  judgment  were  both  overruled  by  the  court; 
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and   the    decision  of  the   court   in    overruling  these  motions  is 
assigned  here  for  error. 

That  portion  of  tlie  indictment  to  which  this  objection  refers 
reads  as  follows:  "that  James  H.  Swain,  on  etc.,  at  etc.,  did 
feloniously  pass  a  certain  counterfeited  bank  note ;  the  tenor  of 
which  counterfeited  bank  note  is  as  follows,  to  wit :  (giving  a 
cop3'  of  the  note)  with  intent  to  defraud  Jacob  C.  McGlasson," 
etc. 

The  objections  relied  on  are  the  following:  first,  that  the  in- 
dictment does  not  show  to  whom  the  bank  note  was  passed  ;  sec- 
ondly, that  upon  the  facts  stated  therein,  it  is  impossible  that  any 
fraud  could  have  been  committed  upon  McGlasson. 

In  both  these  respects  we  consider  the  indictment  good.  It  is 
in  strict  conformity  with  the  English  precedents,  and  as  no  case 
can  be  found  in  which  this  objection  has  been  sustained,  the  in- 
ference is  irresistible,  that  these  points  are  too  well  settled  and 
established,  to  be  ever  mooted  in  the  English  courts.  This  view 
is  confirmed  by  reference  to  The  King  v.  Jones,,  alias  Tho?'owdood, 
Douglas  302,  where  one  of  tlie  counts  in  the  indictment  was  pre- 
cisely similar,  but  this  objection  was  not  noticed  either  by  the 
counsel  or  the  court. 

There  is  nothing  in  the  criminal  code  of  this  state,  which 
changes  the  nature,  character,  or  description  of  the  offence,  in  any 
essential  particular,  from  that  known  in  the  statutes  of 
[*179]  England;  and,  consequentl}',  nothing  to  warrant  this 
court  in  requiring  any  averments  in  the  indictment 
which  are  not  required  by  the  precedents.  Indee'l,  it  would  be 
at  war  with  the  spirit  both  of  our  legislation  and  jurisprudence 
to  insist  upon  the  observance  of  greater  technical  strictness  and 
formal  particularity  in  this  court  than  are  insisted  upon  at  this 
day  in  the  courts  of  England.  The  nature  of  the  offence,  as  set 
forth  in  tliis  indictment,  cannot  be  misunderstood  by  the  jury, 
and  this  is  all  our  law  requires. 

The  indictment  is  deemed  sufficient,  and  the  judgment  of  the 
court  below  is  affirmed. 

Judynient  affirmed* 
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James  Doughekty  et  al.  v.   The  People  of  the  State  of 

Illinois. 

Error  to  Madison. 

I.  Riot — what  constitutes.  Under  the  criminal  code  of  Illinois  i!",  is  not  necessary 
that  there  should  be  an  unlawful  assemblage  to  constitute  a  riot,  though  it  was  other- 
wise at  common  law.  It  is  .sufficient  to  constitute  this  offence  that  two  or  more 
persons,  being  together,  actually  do  an  unlawful  act,  with  force  and  violence,  against 
the  person  or  property  of  another,  or  a  lawful  act  in  a  violent  or  tumultuous  man- 
ner,    (a) 

This  cause  was  heard  in  the  court  below  at  the  September 
terra,  1842,  before  the  Hon.  James  Shields. 

J.  Gillespie  and  Nathaniel  Nilbs,  for  the  plaintiffs  in 
error,  cited  4  Blac.  Com.  147  ;  Arch.  Grim.  Plead.  380  ;  1  P.  C. 
Hawk,  613-16  ;  Grim.  Gode  §  115-17. 

J.  A.  McDouGALL,  attorney  general,  and  W.  H.  Under^vood, 
state's  attorney,  for  the  defendants  in  error: 

Where  tlie  statute  defines  a  criminal  offence  the  indictment 
should  describe  it  according  to  the  statute.  R.  L.  207,  §  152 ; 
Arch.  Grim.  Plead.  46.  But  where  the  offence  exists  at  common 
law,  and  is  named  in  our  criminal  code,  and  not  defined,  the 
offence  must  be  described  as  at  common  law.  Gurtis  v.  The 
People,  1  Breese  199.  -The  117th  section  of  our  criminal  code 
differs  from  the  common  law  in  two  respects  :  1st,  Two  or  more, 
instead  of  three  or  more  persons,  may  commit  this  offence.  2d. 
There  need  not  be  an  assemblage  for  that  purpose.  R,  L.  197; 
1  Hawkins'  P.  C.  513. 

Caton,  Justice,  delivered  the  opinion  of  the  court :  The  only 
question  presented  in  the  record  is,  whether  under  our 
law  an  indictment  for  a  riot  should  contain  an  averment  [*180] 
of  an  unlawful  assemblage.  At  common  law  such  an 
averment  was  necessary  (Arch.  Grim.  Plead.  557)  ;  and  hence  it 
becomes  necessary  to  inquire  whether  our  statute  has  made  any 
change  in  this  offence. 

In  order  to  make  out  a  riot  at  common  law,  an  unlawful 
assemblage  must  be  shown,  and  if  a  number  of  persons  lawfully 
assembled,  suddenly  and  without  premeditation,  fell  together  by 
the  ears,  it  was  only  an  affray  ;  but,  if  being  thus  assembled, 
they  concoct  a  breach  of  the  peace,  and  in  pursuance  thereof 
execute  it,  this  is  a  sufficient  assemblage  to  make  it  a  riot. 
1  Hawk.  P.  G.  514;  4  Ghit.  Blac.  Gom.  164,  note  (11)  ;  Roscoe's 
Grim.  Ev.  818  ;  Russ.  on  Grimes  247 ;  Arch.  Grim.  Plead.  257-8. 

Cases  Citing  Text. 
{a)  Unlawful  act  of  one  confederate  is  act  of  all.     Bell  v.  Mallory,  6i  111.  167. 
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In  Regina  v.  Saley  et  al.  11  Mod.  116,  Lord  Holt  saj's,  "  The 
books  are  obscure  in  the  definition  of  riots.  I  take  it,  it  is  not 
necessary  to  say  they  assembled  for  that  purpose,  but  tliere  must 
be  an  unlawful  assembly."  At  common  law,  an  unlawful  assem- 
blage, a  rout,  and  a  riot  all  require  the  same  assemblage,  and  the 
nature  of  the  offence  is  solely  determined  by  the  progress  made 
in  the  execution  of  the  design.  Russ.  on  Crimes  247  and  254. 
It  will  be  seen  by  reference  to  the  115th  and  116th  sections  of 
the  criminal  code  that  we  have  retained  substantially  the  com- 
mon law  definition  of  unlawful  assemblages  and  routs,  but  we 
have  departed  very  widely  from  that  law  in  our  description  of 
affrays  I  and  riots.  As  'before  stated,  at  common  law  an  affray 
(or,  as  it  is  frequently  called,  a  sudden  affray)  is  an  unpremedi- 
tated breach  of  the  peace  by  a  lawful  assemblage,  as  at  a  theatre, 
a  wake,  or  a  market ;  but  by  our  law  it  is  almost  the  very 
reverse.  By  the  11-lth  section  of  the  criminal  code  it  is  pro- 
vided that  if  two  or  more  persons  shall,  by  agreement,  fight  in  a 
public  place,  they  are  guilty  of  an  affray.  Thus  we  see  that, 
what  at  common  law  might  be  a  riot  of  an  aggravated  character 
(as  if  three  or  more  on  a  side  fight  by  agreement),  is  by  our  law 
reduced  to  an  affray,  while"  that  which  at  common  law  consti- 
tuted an  affray  might  go  unpunished,  unless  it  is  embraced  in  our 
definition  of  a  riot,  or  is  of  that  character  punishable  as  a  simple 
assault  and  battery.  Our  law  defines  a  riot  to  be  where  two  or 
more  persons  actually  do  an  unlawful  act,  with  force  or  violence, 
against  the  person  or  property  of  another,  with  or  without  a 
common  cause  of  quarrel,  or  even  do  a  lawful  act,  in  a  violent  and 
tumultuous  manner.  It  would,  perhaps,  have  been  impossible  to 
have  used  more  comprehensive  language,  with  a  design  to 
include  all  of  this  class  of  offences  not  expressly  included  in  the 
other  four  of  which  I  have  spoken.  Nothing  is  said  about  the 
manner  in  which  the  offenders  shall  get  together.  It  was 
deemed  sufficient  that  two  or  more  persons,  being  together, 
should  do  an  unlawful  act,  with  force  or  violence,  against  the 

person  or  property  of  another.  Undoubtedly  many  of- 
[*181]  fences  of  quite  an  inferior  grade  at  the  common  law  are 

elevated  to  the  degree  of  a  riot,  and  it  must  be  sufficient 
for  us  that  the  legislature,  in  its  wisdom,  lias  seen  fit  that  it 
should  be  so ;  and  a  good  reason  may  be  found  for  transposing 
the  grades  of  some  of  this  class  of  offences  in  the  notions  of  our 
people  and  the  organization  of  our  society.  This  indictment 
shows  that  two  or  more  persons  actually  did  an  unlawful  act 
against  the  person  of  another,  with  violence,  and  is  expressly 
within  the  act.  The  court  below  was  correct  in  overruling  the 
motion  in  arrest  of  judgment,  and  its  decision  is  affirmed. 

Judgment  affirmed. 
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Thomas  Laswell.  v.  Horace  Hickox  et  al. 

Appeal  from  Sangamon. 

1.  City  of  Springfield — mayor.  The  mayor  of  the  city  of  Springfield  is  a  local 
officer,  and  can  exercise  only  such  powers  as  are  clearly  conferred  on  him  by  law.  In 
the  exercise  of  criminal  jurisdiction,  he  is  restricted  to  such  offences  as  are  committed 
within  the  territorial  limits  of  the  city.  In  the  exercise  of  civil  jurisdiction,  he  is  con- 
fined to  cases  in  which  the  cause  of  action  arises  within  the  city,  and  to  cases  where 
the  parties  to  be  summoned  before  him  are  served  with  process  in  the  city. 

2.  Same — same.  Where  the  mayor  of  the  city  has  jurisdiction  over  the  subject 
matter  of  the  offence  or  action,  the  marshal  can  serve  the  process  any  where  in  the 
county ;  and  he  can  proceed  in  the  same  manner  in  the  service  of  executions  issued 
on  judgments  rendered  by  the  mayor,  in  a  case  where  he  has  jurisdiction,  or  in  the 
service  of  subpoenas,  (a) 

This  cause  was  heard  in  the  Sangamon  circuit  court,  at  the 
March  terra,  1841,  before  the  Hon.  Samuel  H.  Treat. 

S.  Strong,  J.  C.  Doremus,  and  B.  S.  Edwards,  for  the  ap- 
pellant.    S.  T.  Logan,  for  the  appellees. 

Treat,  Justice,  delivered  the  opinion  of  the  court :  This  was 
an  action  instituted  before  the  mayor  of  the  city  of  Springfield, 
by  Laswell  against  H.  and  A.  Hickox,  and  taken  by  appeal  to  the 
circuit  court.  The  defendants  there  moved  the  court  to  dismiss 
the  suit,  for  want  of  jurisdiction  in  the  mayor.  On  the  hearing 
of  the  motion,  it  was  admitted  by  the  parties,  that  the  cause  of 
action  did  not  arise  within  the  city  ;  that  the  defendants  resided 
out  of  the  city,  and  were  be3^ond  its  limits,  when  process  was 
served  on  them.  On  this  state  of  facts,  the  circuit  court 
dismissed  the  suit,  and  reversed  the  judgment  rendered  [*182] 
by  the  mayor,  which  was  in  favor  of  the  plaintiff  Laswell. 
This  decision  is  now  assigned  for  error.  The  only  question 
sought  to  be  decided  is,  as  to  the  extent  of  the  powers  of  the 
mayor,  as  a  judicial  officer.  These  powers  are  conferred  on  him 
by  the  seventh  and  eighth  sections  of  the  sixth  article  of  the 
city  charter.  Acts  of  1839-40,  6.  The  seventh  section  provides 
that  he  "  shall  be  commissioned  as  a  justice  of  the  peace  for  the 
city  and  county,  and  as  such  shall  be  a  conservator  of  the  peace 
in  the  said  city,  and  shall  have  power  and  authority  to  admin- 
ister oaths,  issue  writs  and  process  under  the  seal  of  the  city." 
The  eighth  section  gives  him  "  exclusive  jurisdiction  in  all  cases 
arising  under  the  ordinances  of  the  corporation,  and  concurrent 
jurisdiction  with  all  justices  of  the  peace,  in  all  civil  and  criminal 
cases  within  the  limits  of  the  city."     The  twelfth  section  of  the 

{a)  Under  the  general  municipal  incor-  lages  AND  Towns,  Ch.  24  ;  S.  &  C.'s 
poralion  act  of  1872,  mayors  have  no  Stats,  p.  445;  Cothran's  Stats.  (1885)  p. 
judicial  powers.    R.  S.  1874,  Cities,  Vil-      211. 
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eighth  article  gives  tlie  city  marshal,  or  other  officer,  authorized 
to  execute  process  issued  by  the  mayor,  power  to  execute  the 
same  anywhere  in  the  county  of  Sangamon. 

The  mayor  is  a  local  officer,  with  limited  jurisdiction,  and  can 
only  exercise  such  powers  as  are  clearl}'  conferred  on  him  by  law. 
It  is  insisted,  because  he  is  commissioned  as  a  justice  of  the  peace 
for  the  city  and  county,  that  therefore  his  powers  and  jurisdic- 
tion are  equal  to,  and  co-extensive  with,  those  of  an  ordinary  jus- 
tice of  the  peace.     Such  would  undoubtedly  be  the  case,  if  there 
was  no  other  provision  respecting   his  powers.     But  after  using 
this  general  language,  the   charter  proceeds  to  particularize  and 
define  his  powers.     The  definition   thus  given  qualifies  and  re- 
strains the  force  and  effect  of  the  general  provision.    He  is  there- 
fore only  to  exercise  such  powers  as  are  specially  given  him.    He 
is  a  conservator  of  the  peace  in  the  city,  and  has  concurrent  juris- 
diction in  civil  and  criminal   cases  within   the  limits  of  the  city. 
If  he  had  the  general  powers  claimed  for  him,  he  would  be  a  con- 
servator of  the  peace  for,  and  have  jurisdiction  of  civil  and  crim- 
inal cases  in  the  county,  as  well   as  the  city.     In  the  exercise  of 
criminal  jurisdiction,  he  is  restricted  to  such  offences  as  are  com- 
mitted within  the  territorial  limits  of  the  city.     In   the  exercise 
of  civil  jurisdiction,  he  is  confined  to  cases  in  which  the  cause  of 
action  arises  within  the  city,  and  to  cases  where  the  parties  to  be 
summoned  before  him  are  served  with   process  in  the  city.     In 
the  one  class  of  cases,  he  has  jurisdiction  of  the  subject  matter  of 
the  action  ;  in  the  other,  he  gets  jurisdiction  of  the  persons  of  the 
parties,  b}-^  their  coming  into  the  city,  and  he  is  then  enabled  to 
enquire  into,  and   determine,  the   subject  matter.     The  twelfth 
section  was  doubtless  intended  to  apply  to  cases,  in  which   the 
mayor  has  jurisdiction  over  the  subject  matter  of  the  offence  or 
action.     In   such   cases,  the   marshal   can   serve  the  process  any 
where  in  tlie  county.     He  can  proceed  in  the  same  manner,  in 
the  service  of  executions  issued  on  judgments  rendered 
[*183]  by  the  mayor  ;    that  officer  having  already  obtained  and 
exercised   jurisdiction,  in    the    particular   case.     On   the 
same  principle,  he   may  serve  process  of  subpoena  on   witnesses 
re(iuired  to  attend  the  mayor's    court.     Within  these  limitations, 
we  are  of  opinion  the  mayor  is  restricted. 

In  the  present  case,  he  had  neither  jurisdiction  of  the  subject 
matter  of  the  action,  nor  of  the  persons  of  the  parties,  and  the 
circuit  court  was  right  in  dismissing  the  suit. 

The  judgment  of  the  circuit  court  is  affirmed  with  cost. 

Judgment  affirmed. 
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Joseph  Scott,  Administrator  of  Samuel  Scott,  deceased,  v.  Way- 
man  Ceow  et  al. 

Error  to  St.   Clair. 

1.  Appeal — froni  court  of  probate.  Appeals  maybe  taken  from  the  decisions  of 
probate  justice  of  the  peace,  in  all  cases  not  included  in  §  §  3  and  4  of  the  "  act  to  provide 
for  the  election  of  probate  justices  of  the  peace,"  in  the  manner  provided  in  the  statute  of 
wills  for  appealing  from  the  old  probate  court. 

2.  Same — how  taken.  An  appeal  from  the  decision  of  a  probate  justice,  in 
allowing  claims  against  an  estate,  may  be  taken  by  tendering  a  bill  of  exceptions  to 
the  decision,  and  entering  into  bond,  within  ninety  days,  as  prescribed  in  the  statute  of 
wills;  and  this  is  the  course  to  be  pursued  to  obtain  a  review  of  such  decision. 

3.  Administration— yMrwi/zV^/ciw  of  circuit  court.  The  proceedings  of  a  probate 
justice  of  the  peace,  in  allowing  claims  against  an  estate,  are  required  bylaw  to  be  re- 
ported to  the  circuit  court  at  its  first  term  after  the  proceedings  are  had.  This  re- 
quirement is  only  directory  to  the  probate  justice,  and  the  report  maybe  made  at  a  sub- 
sequent term.  When  the  report  is  made,  it  is  the  duty  of  the  circuit  court  ^o  inspect  it 
and  determine  whether  it  is  in  due  form,  and  shows  a  decision  properly  made  in  the 
class  of  powers  required  to  be  reported,  and  approve  or  reject  it;  but  the  power  of  the 
circuit  court  extends  no  farther.  It  is  error  to  refuse  to  examine  the  report.  The  only 
effect  of  the  approval  is  that  it  becomes  a  matter  of  record,  and  may  be  certified  as 
such,  {a) 

This  cause  was  determined  in  the  court  below,  at  the  April 
term,  1842,  before  the  Hon.  Sidney  Breese. 

L.  Trumbull,  for  the  plaintiff  in  error.  J.  Shields  and  J.  C. 
CoNKLiNG,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  On  tlie 
31st  of  December,  1838,  the  probate*  justice  of  the  peace  of  St. 
Clair  county  allowed  certain  claims  against  the  estate  of  Samuel 
Scott,  the  plaintiff's  intestate,  in  favor  of  Crow  &  Tevis,  the  de- 
fendants in  error.  On  the  7th  of  February,  1840,  the  jjrobate 
justice  filed  a  report  of  his  proceedings  in  the  matter,  in 
the  circuit  court.  The  circuit  court,  on  motion,  rejected  [*  184] 
the  report,  on  the  ground  that  it  was  not  examinable  in 
that  court.     This  decision  is  assigned  for  error. 

In  order  to  determine  whether  the  circuit  court  decided  cor- 
rectly, an  interpretation  of  the  "  act  to  provide  for  the  election  of 
probate  justices  of  the  peace,"  approved  4th  of  March,  1837,  be- 
comes necessary.  Acts  of  1837,  176.  This  court,  in  the  case  of 
Gibbons  v.  Johnson^  3  Scam.  61,  decided,  that  appeals  from  the 
decisions  of  a  probate  justice,  in  the  exercise  of  powers  conferred 
by  the  third  and  fourth  sections  of  this  act,  must  be  taken  in  the 
same  manner,  as  is  provided  in  cases  of  appeals  from  the  judg- 
ments of  justices  of  the  peace.     These  sections  confer  on  this  of&- 

Cases  Citing  Text.  time.    Scott  v.  Crow,  2  Gilm.  347.    Both 

(a)  Decision  in  text  adhered  to  when  decisions  have  been  superseded  by  statu- 
case  was  before  supreme   coi:rt  a  second       tory  changes. 
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cei"  the  ordinary  powers  of  a  justice  of  the  peace  in  civil  cases, 
and  additional  jurisdiction  to  the  amount  of  one  thousand  dollars, 
in  cases  where  an  administrator  or  executor  is  a  party  plaintiff  or 
defendant. 

The  fifth  section  confers  on  him  certain  ministerial  powers 
therein  enumerated,  and  all  other  powers  of  a  like  character, 
which  the  court  of  probate  was  formerly  authorized  to  exercise. 

The  seventh  section  invests  him  with  all  the  judicial  powers 
theretofore  exercised  by  the  probate  court,  but  requires  him  in  the 
exercise  of  such  powers  to  report  his  proceedings  therein  to  the 
next  term  of  the  circuit  court,  for  approval  or  rejection  ;  and  if 
approved,  the  same  are  to  be  considered  as  a  matter  of  record  in 
said  court.  It  is  under  the  provisions  of  this  section,  that  the  re- 
poi't  in  question  was  made. 

There  seems  to  be  four  classes  of  powers  conferred  on  the  pro- 
bate justices  by  this  act: 

First.  The  ordinary  civil  jurisdiction  of  a  justice  of  the  peace, 
conferred  by  the  third  section; 

Second.  Jurisdiction  to  the  amount  of  one  thousand  dollars, 
in  cases  where  an  administrator  or  executor  is  a  party,  given  by 
the  fourth  section; 

Third.     Ministerial  powers  vested  in  him  by  the  fifth  section; 

Fourth.  Such  judicial  powers  as  the  old  probate  court  was 
authorized  to  exercise,  and  as  are  not  embraced  in  the  first  and 
second  classes,  as  conferred  by  the  seventh  section. 

There  is  no  difficulty  in  relation  to  the  three  first  classes  of 
powers.  The  decision  in  the  case  of  Gibbons  v.  Johnson  deter- 
mines the  mode  of  appealing  from  decisions  made  in  the  exercise 
of  the  first  and  second  classes  of  powers.  The  tenth  section  of 
the  act  provides,  that  appeals  from  the  decisions  of  a  probate  jus- 
tice, in  the  exercise  of  his  ministerial  powers,  shall  be  allowed  and 
taken  in  the  same  manner  that  appeals  were  taken  from  the  de- 
cisions of  the  old  courts  of  probate.  This  provides  for  the  third 
class  of  powers. 

The  language  of  the  133d  and  the  three  following  sections  of 
the  act  relative  to  wills  and  testaments,  (R.  L.  653  ; 
"*  185]  Gale's  Stat.  718,)  providing  for,  and  regulating  appeals 
from  the  decisions  of  the  old  probate  court,  is  comprehen- 
sive enough  to  embrace  all  cases  not  included  in  the  third  and 
fourth  sections  of  the  act  of  1837.  We  are  of  the  opinion,  that 
these  provisions  of  the  old  law  are  still  in  force,  and  ajiplicable  to 
all  cases  not  covered  by  the  decision  in  Gibbons  v.  Johnson.  The 
plaintiff  in  error,  then,  could  have  appealed  from  the  decision  of 
the  prol)ate  justice  in  the  present  case,  and  had  it  reviewed  in  the 
circuit  court,  by  tendering  his  bill  of  exceptions,  and  entering 
into  bond  within  ninety  da3-s. 

This  case  is  doubtless  one  of  those  included  in  the  fourth  class, 
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and  required  to  be  reported  to  the  circuit  court  by  the  seventh 
section.  It  remains  to  be  seen,  what  is  the  duty  of  the  circuit 
court,  and  the  effect  of  its  action  on  the  report.  It  is  to  be  ob- 
served, that  the  act  makes  no  provision  for  the  summoning  of  the 
parties  into  the  circuit  court ;  nor  does  it  seem  to  contemplate  a 
trial  de  novo.  The  court  is  only  to  act  on  the  transcript,  by  ap- 
proving or  rejecting  it.  The  only  effect  that  seems  to  follow  an 
approval  of  the  report  is,  that  it  becomes  a  matter  of  record,  and 
may  be  certified  as  such.  No  greater  or  additional  consequence 
seems  to  be  given  to  the  action  of  the  circuit  court.  This  view 
of  the  case  is  strengthened  by  referring  to  the  sixth  section  of 
the  act,  which  authorizes  transcripts  of  the  proceedings  of  the 
probate  justice,  in  the  exercise  of  his  ministerial  powers,  to  be 
filed  in  the  circuit  court,  and  provides  that  the  same  shall  be  con- 
sidered as  matters  of  record  in  the  circuit  court,  and  that  copies 
thereof  may  be  certified  as  other  records  of  that  court.  We  are 
inclined  to  the  opinion,  that  the  only  object  contemplated  by  the 
seventh  section  was  to  give  the  like  effect  to  transcripts  of  pro- 
ceedings had  under  the  powers  therein  conferred.  The  reason 
for  this  requisition  probably  grew  out  of  the  peculiar  organization 
of  the  court.  The  old  court  of  probate  was  one  of  record ;  the 
present  one  is  not.  By  requiring  its  proceedings  to  be  reported, 
they  are  elevated  to  the  dignity  of  records,  and  may  be  certified 
and  used  as  such. 

If  this  be  the  proper  construction  of  the  act  in  question,  the 
duty  of  the  circuit  court  is  plain  and  obvious.  It  is  to  inspect 
the  report,  and  determine  whether  it  is  in  due  form,  and  shows 
a  decision  properly  made  in  the  class  of  powers  required  to  be 
reported.  If  this  appears  affirmatively  from  the  face  of  the  report, 
it  is  to  be  approved,  and  then  becomes  a  matter  of  record.  If 
otherwise,  it  is  to  be  rejected,  and  fails  to  become  a  matter  of 
record.  The  act  requires  the  report  to  be  made  at  the  first  term 
of  the  circuit  court.  This  is  only  discretionary  in  the  probate 
justice  and  may  be  made  afterwards. 

In  the  present  case  the  circuit  court  ought  to  have  examined 
the  report,  and  either  approved  or  rejected  it.     The  court  refused 
to  take  cognizance  of  it,  and  rejected  it  without  examina- 
tion on  the  ground  that  it  was  not  examinable  in  that  [*  186] 
court.     This  was  erroneous. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed.  -^ 
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Daniel   B.    Bush,   School   Commissioner   of    Pike   County,   v. 
Stephen  Shipman  et  al. 

appeal  from  Pike. 

1.  Corporation — lei^islative  control.  The  doctrine  is  undoubtedly  correct,  that  the 
legislature  has  no  power  to  direct  that  any  portion  of  the  debts  due  a  private  corpora- 
tion shall  be  received  in  anything  but  gold  and  silver  coin,  as  the-act  of  incorporation  is 
regarded  as  a  contract  between  the  government  and  the  corporators,  which  the  legisla- 
ture cannot  repeal  or  impair,  so  long  as  the  latter  keeps  within  the  limits  of  their 
charter.  But  it  is  equally  as  well  settled,  in  respects  to  public  corporations,  created 
for  public  purposes,  that  the  legislature  has  the  exclusive  right,  as  trustee  of  the  pub- 
lic interest  to  regulate,  control,  and  direct  the  corporation,  and  its  funds  and 
franchises,  (a) 

2.  MUNICIP.\L  CORPORATION' — same.  An  incorporated  township  for  common 
school  purposes,  under  the  laws  of  Illinois,  is  a  quasi  public  corporation ;  and  the 
legislature  has  an  unquestionable  right  to  change,  modify,  enlarge,  restrain,  or  destroy 
such  corporation  and  may  exercise  a  superintending  control  over  all  its  money  and 
other  property,  securing,  however,  as  a  matter  of  good  faith,  the  effects  of  the  corpora- 
tion, for  the  use  of  those  for  whom  ihey  were  donated  or  purchased,  {b) 

3.  Legislative  power — school  fund.  The  legislature  has  the  power  to  direct  in 
what  manner  the  school  funds  shall  be  loaned,  upon  what  security,  at  what  rate  of  in- 
terest, in  what  currency  they  shall  be  received  and  by  whom  they  shall  be  ap- 
plied, (c) 

4.  Tender — state  hank  bills.  A  tender  of  the  bills  of  the  State  Bank  of  Illinois, 
in  payment  of  a  debt  due  the  school  fund  of  a  township,  made  before  the  issuing  of  the 
proclamation  of  the  governor,  auditor,  and  treasurer,  forbidding  their  reception,  is 
good,  and  such  tender  may  be  pleaded  in  bar  of  an  action  for  the  recovery  of  the 
same.  (</) 

Tfiis  cause  was  heard  in  the  court  below;  at  the  September 
term,  1842,  before  the  Hon.  Samuel  D.  Lockwood. 

A.  Williams,  E.  D.  Baker,  and  A.  T.  Bledsoe,  for  the 
appellant :  The  act  of  1836,  authorizing  the  receipt  of  bank 
notes  in  payment  of  state  and  county  revenue,  and  in  payment  of 
college,  seminary,  and  school  debts  and  interest,  does  not  apply  to 
this  case.  See  Gale's  Stat.  580,  633  §1,624  §3,627  §§9,"  10, 
12,  14  ;  or  if  it  does,  it  is  so  far  void,  being  repugnant  to  the 
constitution  of  the  United  States,  Art.  I.  §  10.  Gale's  Stat,  16, 
339  §  8,  624  §§  5,  6.  626  §  5,  633  §  1,  636  §  6,  627  §  7,  641 
§  4,  642  §  5.  These  statutes  authorize  the  legal  and  corporate 
existence  of  school  districts,  and  the  inhabitants  of  townships  and 
show  the  different  sources  from  which  they  may  acquire  money 
and  property,  viz.  donations,  taxes,  rents,  and  sales  of  school 
lands.     As  the  legislature  gives  the  power  to  impose  taxes,  it 

Cases  Citing  Text.  (/')  School  trustees  are  a  public  corpo- 

{ci)  Charter   of  private   corporation    is  ration,    and  legislature,  at    its    ])leasure, 

contract  which  binds  legislature.     Bmf-  may   resume  a  ferry  franchise  granted  to 

fett  V.  G.  W.  R.  Co.  25  111.  353,  355.  them.     Trustees  of  Schools  v.  Tatman,  13 

Legi-ilature  has  power  to  commit  in-  III.  27,  31. 

spcction   of  grain  to   board   created    for  (c)  See  Hamilton  f.  Cook  County, /(7j/, 

the  purpose.      People  v.  Harper,  91   Hi,  519,  524 

357»  360.  (''')  See  Keyes  z/.  Jaster,/oj/,  305. 
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may  direct  in  what  kind  of  money  the  taxes  shall  be  paid, 

but  it  has  no  such  power  over  the  money  due  the  inhabitants[*187] 

of  townships  upon  contracts.  The  town  of  Pawlett  v.  Clark, 

3  Peters'  Cond.  R.  408,  418-9,4£l-4  ;  Terrett  et  al.  v.  Taylor  et  al. 

3  Peters'  Cond.  R.  254,  260-2;  Dartmouth  College  v.  Woodward, 

4  Peters'  Cond.  R.  526,  559,  562,  564,  577,  579 ;  Society  for  the 
Propagation  of  the  Gospel  v.  New  Haven,  5  Peters'  Cond.  R.  500, 
603-4. 

Wm.  Thomas,  Cwith  whom  was  D.  A.  Smith  and  B.  S.  Ed- 
wards,) for  the  appellees,  contended:  1.  That  the  appellant  is 
an  officer  of  the  law,  his  rights,  powers,  and  actions  are  prescribed 
by  law  ;  he  has  no  powers,  except  those  granted  by  the  law  of  his 
creation. 

2.  That  the  inhabitants  of  townships  have  no  powers  or  rights, 
except  such  as  are  granted  or  conferred  by  the  legislature.  They 
have  no  capacity  to  act,  except  that  which  is  imparted  by  legisla- 
tive authority. 

3.  It  does  not  apj)ear,  from  the  record,  what  was  the  considera- 
tion of  the  notes  declared  on,  but  admitting  for  the  sake  of  argu- 
ment, that  they  were  given  for  the  sixteenth  section,  or  for  the 
loan  of  money,  what  rights  have  the  inhabitants  in  any  respect  to 
the  matter?  The  authority  to  contract  is  conferred  by  the  legisla- 
ture, and  their  rights  growing  out  of  contracts,  being  derived  from 
the  same  source,  how  can  they  claim  any  exemption  from  the 
binding  efficacy  of  the  action  of  that  department.  Will  they  be 
permitted  to  claim  rights  under  the  laws  of  the  state,  and  still 
deny  the  power  of  the  legislature  to  regulate  and  control  those 
rights, 

4.  It  cannot  be  contended,  that  the  inhabitants  of  a  township, 
in  this  state,  can  assert  or  claim  any  rights  in  court,  without  hav- 
ing imparted  to  them,  by  the  legislature,  the  power  to  do  so. 
Whenever,  therefore,  a  question  arises,  in  regard  to  the  rights  of 
the  inhabitants  of  a  township,  the  enquiry  is,  what  has  been  the 
action  of  the  legislature  upon  that  question  ?  What  powers  have 
been  conferred,  and  what  capacity  has  been  imparted? 

5.  Suppose  the  inhabitants  of  a  township  should  assemble  en 
masse,  and  appoint  an  agent  to  sell  the  school  lands,  or  should 
require  the  school  commissioner  of  the  county  to  cancel  all  the 
evidences  of  indebtedness  to  the  township  ;  would  this  proceeding 
be  recognised  in  court  ?  Would  it  bind  the  successors,  or  would 
it  be  obligatory  upon  the  actors  ? 

6.  The  argument  here  is,  tliat  the  inhabitants  have  an  interest, 
or  have  rights,  which  cannot  be  interfered  with  by  the  legislature. 
The  answer  to  this  is,  first,  it  assumes  what  is  not  true  :  the  inhab- 
itants, as  such,  have  no  interests  oi  rights,  either  collectively  or  in- 
dividually ;  their  interests  and  rights  are  altogether  of  a  cor- 
porate or  public  character.    They  are  a  part  of  the  body  pol-[*188J 
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itic,  a  part  of  the  government,  and  they  are  not  capable  of 
taking  or  enjoying  any  interest  or  right  not  given  by  legishitive 
authority.  Second,  the  attempt  to  assert  or  claim  rights  before 
this  court,  is  an  admission  on  the  part  of  the  inhabitants,  that  they 
act  by  the  authority  of  the  legislature,  and  this  admission  places 
them  entirely  under  legislative  control. 

7.  It  is  admitted  by  the  appellant,  that  the  decision  of  the  cir- 
cuit court  was  correct,  if  the  legislature  had  the  power  to  pass 
the  law  requiring  notes  of  the  State  Bank  to  be  received  in  pay- 
ment of  the  notes  declared  on ;  and  the  question  is  made  to  time 
exclusivel}',  upon  the  question  of  power  in  the  legislature.  It  has 
been  attempted  to  be  shown  that  the  rights,  powers  and  duties  of 
school  commissioners,  and  of  the  inhabitants  of  a  township,  de- 
pend exclusively  upon  the  legislature  of  the  state.  If  the  court 
is  satisfied  upon  this  point,  then  the  case  must  be  decided  for  the 
appellees.  The  decisions  and  cases  referred  to  by  the  appellant 
have  no  application  to  the  case  or  the  question  now  before  the 
court.  The  decisions  in  Peters'  Reports  prove  that  the  legislature 
has  the  power  to  provide  for  selling  tlie  sixteenth  sections,  with 
the  consent  of  the  inhabitants  of  townships  ;  but  the  question  as 
to  the  power  of  the  legislature  to  require  payment  for  those  lands 
in  State  bonds,  or  bank  notes,  is  not  decided. 

8.  It  will  be  seen  by  reference  to  the  declaration,  that  the  notes 
declared  on  were  all  executed  subsequentl}^  to  the  passage  of  the 
law  requiring  notes  of  the  State  Bank  to  be  received  in  payment. 
Two  of  the  notes  are  dated  May  3, 1837,  and  three  of  them  March 
6,  1838  ;  the  constitutional  provisions  therefore  are  not  applicable 
to  th»  case. 

9.  Admitting  that  the  inhabitants  of  a  township  have  rights 
which  cannot  be  impaired  or  interfered  with  by  legislation,  still 
this  case  must  be  decided  for  the  appellees,  because  the  contract 
was  made  with  an  eye  to  the  law  in  force  at  tlie  time  of  its  exe- 
cution. Tiie  inhabitants  have  acted  under  the  law,  and  are  bound 
by  that  action.  The  appellees  have  rights  secured  by  the  consti- 
tution, as  well  as  tlie  appellant,  and  if  they  were  required  to  pay 
gold  and  silver,  where  they  contracted  to  pay  bank  notes,  they 
might  rightfully  complain,  and  ask  for  protection  under  the  con- 
stitutional provision. 

10.  The  counsel  for  the  appellees  does  not  contend  for,  or  admit 
tlie  rights  of  the  legislature  to  pass  laws  impairing  the  obligation 
of  contracts,  nor  to  repeal  charters,  or  annul  or  disregard  con- 
tracts, nor  to  interfere  with  corporate  rights,  acquired  by  act  of 
the  legislature  ;  but  public  corporations,  such  as  counties,  cities, 
and  towns,  incorporated  for  public  convenience,  and  made  to  form 
part  of  the  body  politic,  or  police  of  the  state,  may  be  changed  or 

modified,  or  al)olished  by  act  of  the  legislature. 
[*189]       youNG,  Justice,  delivered  the  opinion  of  the  court; 
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This  was  an  action  of  deht^  commenced  in  the  Pike  cir- 
cuit court,  by  David  B.  Bush,  school  commissioner  of  Pike  county, 
for  the  use  of  the  inhabitants  of  township  five  [5]  south,  range 
six  [6]  west  of  the  fourth  principal  meridian,  against  the  defend- 
ants, Stephen  Shipman,  James  Shipman,  and  Charles  T.  Brewster, 
on  five  several  bonds  for  the  payment  of  money,  which  are  de- 
scribed in  the  declaration  as  follows  :  the  three  first  are  dated 
March  6,  1838,  one  for  the  sum  of  $64.60 J,  and  the  other  two  for 
the  sum  of  $47.43  J  each,  payable  on  or  before  the  3rd  day  of  May, 
1839,  with  interest  at  the  rate  of  twelve  per  cent,  per  annum,  from 
the  3rd  day  of  May,  1838,  until  paid ;  and  the  remaining  two 
dated  May  3rd,  1837,  each  for  the  sum  of  $88.33,  payable  one 
year  after,  date,  with  twelve  percent,  interest  per  annum,  payable 
semi-annually  in  advance,  from  the  date  of  said  bonds  until  paid 
— making  together,  exclusive  of  interest,  the  gross  sum  of  $336.13. 

To  this  action  the  defendants  pleaded  specially,  that  the  bonds 
declared  on  were  given  for  the  payment  of  money  due  to  the 
school  fund  of  township  five  [5]  south,  of  range  six  [6]  west,  in 
Pike  county  aforesaid,  and  that  on  the  11th  day  of  June,  1842, 
and  before  the  commencement  of  the  suit,  one  of  the  defendants 
(Shipman)  tendered  and  offered  to  pay  to  Joseph  Jackson,  treas- 
urer of  the  township  aforesaid,  the  sum  of  $333,  of  the  notes  of 
the  State  Bank  of  Illinois,  in  discharge  of  the  said  debts  and  inter- 
est due  thereon,  which  the  said  treasurer  refused  to  receive. 
The  defendants  also  brought  the  like  amount  of  the  notes  of  the 
State  Bank  of  Illinois  into  court,  and  offered  by  their  said  plea  to 
pay  the  same  to  the  plaintiff,  or  to  Jackson,  as  treasurer,  if  either 
of  them  would  receive  the  same  ;  and  concluded  by  praying  judg- 
ment of  the  court  as  in  cases  of  tender,  etc. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  The 
circuit  court  overruled  the  demurrer,  and  the  plaintiff  refusing  to 
reply  further  to  the  defendants'  plea,  judgment  was  given  against 
him  in  bar  of  his  said  action,  and  also  for  the  costs  of  the  suit ; 
and  an  order  made,  requiring  the  defendants  to  deposit  the  bank 
notes,  which  had  been  tendered  by  then-plea  with  the  clerk  of  that 
court,  for  the  use  of  the  plaintiff,  or  the  treasurer  of  the  township  ; 
which  was  done.  From  which  judgment,  and  the  judgment  of 
the  court  overruling  the  demurrer,  the  plaintiff  took  an  appeal  to 
this  court. 

The  only  question  presented  by  the  pleadings  in  the  court  be- 
low, and  the  errors  assigned  in  this  court  is  in  reference  to  the 
defendants'  right  to  discharge  their  said  several  liabilities,  by  a 
payment  or  tender  in  the  notes  of  the  State  Bank  of  Illinois. 

It  is  provided  by  the  act  concerning  the  payment  of  revenue, 
and  for  other  purposes,  approved  January  16,  1836,  "that 
the  bills  of  the  State  Bank  of  Illinois  and  branches  shall  [*  190] 
be  received  in  payment  of  the  revenue  of  this  state,  and 
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the  different  counties  in  the  state  ;  and  in  payment  of  college, 
school  and  seminary  debts  and  interest :  with  the  condition,  "that 
if  at;  any  time  hereafter,  the  governor,  auditor,  and  treasurer 
shall  be  of  opinion,  that  there  will  be  danger  of  loss,  by  receiving 
the  bills  of  the  State  Bank  as  aforesaid,  they  are  hereby  author- 
ized and  required  to  cause  a  notice  to  be  published  in  the  news- 
paper printed  by  the  public  printer,  and  all  other  newspapers  in 
the  State,  prohiliiting  any  further  reception  of  said  bills,  after  the 
day  named  in  such  notice,  for  the  uses  and  purposes  aforesaid ; 
and  after  the  day  named  in  such  notice,  the  said  bills  shall  not  be 
received,  until  otherwise  directed  by  law." 

The  facts  set  forth  in  the  plea,  which  are  not  denied,  show  that 
the  bonds  in  question  were  given  for  the  payment  of  money  due 
to  the  school  fund  of  township  five  [o]  south,  of  range  six  [6] 
west,  in  Pike  county,  after  the  passage  of  the  act  of  1836,  author- 
izing payment  to  be  made  in  the  notes  of  the  State  Bank  of  Illi- 
nois, and  that  the  original  tender  was  made  after  the  bonds  be- 
came due,  and  before  the  proclamation  of  the  governor  forbidding 
the  receipt  of  such  notes  by  the  plaintiff  as  commissioner,  or  by 
Jackson,  as  treasurer  of  the  township. 

As  a  ground  for  the  refusal  to  receive  State  Bank  paper,  the 
plaintiff's  counsel  insisted  that  since  the  incorporation  of  this 
townsliip  for  school  purposes,  with  its  due  proportion  of  property 
and  funds,  confided  to  the  management  of  trustees,  according  to 
the  provisions  of  the  several  acts  on  that  subject,  the  legislature 
has  no  power  to  direct  that  any  portion  of  such  school  funds  shall 
be  received  in  anything  but  gold  or  silver  coin  ;  and  that,  conse- 
quently, so  much  of  the  act  of  1836,  under  which  the  tender  was 
made,  as  authorizes  payment  in  the  notes  of  the  State  Bank,  isre- 
})ugnant  to  the  constitution  of  the  United  States,  and  void.     This 
doctrine,  when  applied  to  private  corporations,  is  unquestionably 
correct;  the  act  of  incorporation  in  such  cases  being  regarded  as 
a  contract  between  the  government  and  the  corporators,  which 
the  legislature  may  not  repeal  orimpair,  so  long  as  the  latter  keep 
within  the  limits  of  their  charter.     Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  318  ;  while  on  the   other  hand,  the  doctrine  is 
equally  well  settled,  in  respect  to  public  corporations,  created  for 
public  purposes,  that  the  legislature  has  the  exclusive  right,  as 
trustee  of  the  pu\)lic  interest,  to  regulate,  control,  and  direct  the 
corporation,  and  its  funds  and  franchises,  for  the  reason  that  the 
whole  interest  and  franchises  are  given  by  the  act  of  incorpora- 
tion, for  the  public  use  and  advantage.     We  consider  an  incor- 
porated township,  for  common  school  purposes,  under  our  system, 
as  a  public  corporation,  or  rather  as  a  <iuan  corporation.     Thus  in 
the  state  of  New  York,  each  county  and  the  supervisors 
[*  191]  of  a  county,  the  town  officers,  and  commissioners  of  loans, 
each  town  and  the  supervisors  of  towns,  the  overseers  of 
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the  poor,  and  the  superintendents  of  the  poor,  the  commissioners 
of  common  schools,  the  commissioners  of  highways,  and  trustees 
of  school  districts  are  all  invested  with  corporate  attributes  suh 
modo.  The  supervisors  of  the  county  can  take  and  hold  land  for 
the  county  ;  and  all  the  several  bodies  are  made  capable  of  suing 
and  of  being  sued,  in  their  corporate  capacity.  So  that  every 
county  and  town  is  a  body  politic  for  certain  purposes.  So  also, 
at  common  law,  every  parish  or  town  was  a  corporation  for  local 
necessities ;  and  the  inhabitants  of  a  county  or  hundred  might 
equally  be  incorporated  for  special  ends.  2  Kent's  Com.  278,  and 
the  English  authorities  there  cited.  In  2  Kent's  Com.  273,  the 
learned  commentator  says,  "  besides  the  proper  aggregate  corpor- 
ations, there  are  others  which  are  sometimes  called  quasi  corpor- 
ations ;  as  where  the  inhabitants  of  any  district,  such  as  counties, 
towns  and  school  districts,  are  incorporated  by  statute,  with  only 
particular  powers  ;"  and  all  these  corporations  are  considered  and 
treated  as  subject  to  legislative  action  and  control. 

The  first  ordinance  of  congress  for  ascertaining  the  mode  of 
disposing  of  the  public  lands  in  the  north  western  territory,  passed 
May  20,  1785,  declared,  "that  lot  numbered  sixteen  should  be 
reserved  in  each  township,  for  the  maintainance  of  public  schools 
within  said  township."  And  the  fifth  section  of  the  act  of  con- 
gress entitled  "  an  act  making  provision  for  the  disposal  of  the 
public  lands  in  the  Indian  territory,  and  for  other  purposes," 
passed  March  26,  1804,  provides,  "  that  section  sixteen  shall  be 
reserved  in  each  township  for  the  support  of  common  schools 
within  the  same."  At  that  time  Illinois  was  a  part  of  the  Indian 
territory,  as  the  separation  did  not  take  place  until  1809.  By  the 
compact  between  the  United  States  and  the  state  of  Illinois,  upon 
the  admission  of  the  latter  into  the  Union,  it  is  agreed,  among 
other  things,  that  section  sixteen  in  every  township  shall  be 
granted  to  the  state  for  the  use  of  the  inhabitants  of  such  town- 
ship, for  the  use  of  schools ;  and  that  three-fifths  of  the  net  pro- 
ceeds of  the  sales  of  the  public  lands  lying  within  the  same,  shall 
be  appropriated  by  the  legislature  of  the  state,  for  the  encour- 
agement of  lea,rning,  of  which  one-sixth  shall  be  exclusively  be- 
stowed on  a  college  or  university,  etc.  Besides  these,  other  means 
have  also  been  added  for  the  support  of  the  common  school  sys- 
tem generally  in  the  state,  which  need  not  be  mentioned,  to  set- 
tle the  principles  involved  in  the  present  controversy. 

In  the  case  of  Bradley  v.  Cas(?,  3  Scam.  603,  this  court  has  al- 
ready decided,  that  the  legislature  has  full  power  to  authorize  a 
sale  of  the  sixteenth  or  school  sections  of  land  in  this  state,  and 
that  a  promissory  note  given  to  a  commissioner  of  school  lands, 
for  the  purchase  money  of  the  same,  is  founded  upon. a  good  and 
valuable  consideration,  and  obligatory  upon  the  maker  of 
the  note ;  and  that  the  true  construction  to  be  given  to  the  [*  192] 
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compact  between  the  United  States  and  this  state,  in  re- 
lation to  the  sixteenth  sections,  is,  that  they  may  be  leased  or  sold, 
as  the  legislature  shall  think  most  beneficial  to  the  people.  The 
same  principle  was  subsequently  recog^nized  in  the  case  of  Barger 
et  al.  V.  Jones.,  Commissioner,  etc.,  o  Scam.  613. 

The  grant  of  the  sixteenth  section  is  made  directly  to  the  state, 
for  the  use  of  the  inhabitants  of  the  townsliip,  for  the  use  of 
schools.  It  is  indeed  a  sacred  trust,  and  the  state,  as  trustee, 
should,  by  proper  legislation,  see  that  it  is  faithfully  executed. 
We  think,  therefore,  in  respect  to  such  quasi  corporations,  as  ex- 
ist only  for  public  purposes,  as  in  the  present  instance,  that  the 
legislature  has  an  unquestionable  right  to  change,  modify,  enlarge, 
restrain,  or  destroy;  and  may  exercise  a  superintending  control 
over  all  their  money  and  other  property;  securing,  however,  as  a 
matter  of  good  faith,  the  effects  of  the  corporation,  for  the  use 
of  those  for  whom  it  was  donated  or  purchased.  If  this  position 
be  correct,  it  follows,  as  a  necessary  consequence,  that  the  legis- 
lature may  also,  from  time  to  time,  direct  in  what  manner  the 
school  fund  shall  be  loaned,  upon  what  security,  at  what  rate  of 
interest,  in  what  currency  they  shall  be  received,  and  by  whom 
they  shall  be  applied. 

It  is  the  opinion  of  the  court,  therefore,  that  the  tender  in  this 
case,  in  the  notes  of  the  State  Bank  of  Illinois,  was  authorized 
by  law,  and  that  the  plaintiff  is  bound  to  receive  the  same  in  pay- 
ment.    The  judgment  is  affirmed. 

Shields,  Justice,  delivered  the  following  dissenting  opinion : 
Without  admitting  or  denying  the  absolute  power  of  the  legisla- 
ture over  the  school  fund,  I  conceive  that  the  obligors,  having 
the  election  of  paying  in  money  or  specific  articles,  must  have 
paid  or  tendered  the  specific  articles,  at  the  time  the  notes  became 
due,  and  by  neglecting  to  do  so,  the  power  of  election  was  gone, 
and  the  debt  could  only  be  discharged  in  money.  Morris  v.  Ed- 
wards.^ 1  Hammond  189. 

Again:  although  debts  due  the  school  fund  were  dischargeable 
in  bank  notes,  yet  it  must  be  bank  notes  at  their  value,  according 
to  the  legal  and  constitutional  standard,  and  not  according  to 
their  stamp.  Debts  receivable  in  wheat  could  only  be  discharged 
by  the  delivery  of  wheat,  according  to  its  value  in  money,  and 
bank  notes  have  no  legal  exemption  from  the  operation  of  the 
same  rule. 

I  think  the  judgment  should  be  reversed. 

Caton,  Justice,  said  he  concurred  in  the  views  expressed  by 
Justice  Shields. 

Judgment  affirmed. 
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Isaac  W.  Skinner  v.  William  Jones. 

Error  to  Cook.  [*I93] 

1.  Costs — recovery  of.  Before  a  plaintiff  is  entitled  to  recover  costs  from  a  party 
he  summons  into  court  he  must  show  that  he  had  a  cause  of  action  against  him  at  the 
time  of  the  institution  of  the  suit,  and  that  it  still  subsists.  If  between  the  com- 
mencement of  the  suit  and  the  trial  he  voluntarily  releases  his  cause  of  action,  his 
right  to  recover  costs  is  gone. 

2.  Same — on  sci.  fa.  Where  a  judgment  is  renden-ed  against  two  of  three  defend- 
ants, and  a  scire  facias  issued  to  make  the  third  a  party  to  the  judgment,  if  the  sheriff 
collects  the  amount  of  the  execution  the  debt  is  extinguished,  and  the  costs  upon  the 
scire  facias  must  be  paid  by  the  plaintiff. 

This  cause  was  heard  in  the  court  below  at  the  October  special 
term,  1840,  before  the  Hon.  John  Pearson. 

J.  Young  Scammon,  for  the  plaintiff  in  error,  cited  R.  L.  487, 
§  4 ;  Gale's  Stat.  530 ;  4  Cranch.  92,  328  ;  Hudson  v.  Johnson,  1 
Wash.  10 :  Meech  v,  Churchill,  2  Wend.  630 ;  Tarin  v.  Morris,  2 
Dall.  115. 

Justin  Butterfield  and  S.  Strong,  for  the  defendant  in 
error. 

Treat,  Justice,  delivered  the  opinion  of  the  court :  Skinner 
sued  Jones,  King  and  Clarke  as  the  makers  of  a  promissory  note. 
There  was  service  on  King  and  Clarke,  and  a  return  of  non  est 
inventus  as  to  Jones.  At  the  September  term,  1838,  judgment 
was  rendered  against  King  and  Clarke,  and  a  scire  facias  ordered 
against  Jones.  On  the  6th  of  October,  1838,  2i  fieri  facias  issued 
on  the  judgment,  which  was  fully  satisfied  by  payment  to  the 
sheriff  on  the  15ch  of  December  following.  A  scire  facias  was 
issued  against  Jones  on  the  15th  of  October,  1838,  and  served  on 
the  25th  of  the  same  month.  On  the  calling  of  the  cause  against 
Jones,  the  satisfaction  of  the  judgment  as  before  stated  being 
admitted  by  the  parties,  the  plaintiff'  moved  the  court  that  Jones 
be  made  a  party  to  the  judgment,  so  far  as  to  subject  liim  to  the 
payment  of  tlie  costs  made  on  the  scire  facias.  The  court  refused 
the  motion,  and  rendered  judgment  in  favor  of  Jones  for  costs. 
This  decision  is  assigned  for  error. 

Before  a  plaintiff  is  entitled  to  recover  costs  from  a  party  he 
summons  into  court  he  must  show  that  he  had  a  cause  of  action 
again&t  him  at  the  time  of  the  institution  of  the  suit,  and  that  it 
still  subsists.  If  between  the  commencement  of  the  suit  and  the 
trial  he  voluntarily  releases  his  cause  of  action  his  right  to  a 
recovery  for  costs  even  is  gone.  Is  the  present  case  different  in 
principle  ?  It  is  true  the  scire  facias  was  not  a  new  action,  but  a 
continuance  of  the  original  suit  as  to  the  defendant  Jones. 
It  had  alreadv  passed  into  judgment  as  to  the  other  [*194] 
defendants.     The  plaintiff  then  was  at  liberty  to  proceed 
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bj^  execution  and  collect  tlie  judc^ment.  He  might  also  pursue 
liis  remedy  on  the  scire  facias.  He  prosecuted  both  remedies  at 
the  same  time,  and  was  successful  on  the  first.  The  satisfaction 
of  the  execution  extinguished  the  judgment  and  put  an  end  to 
the  cause  of  action  against  Jones.  There  was  no  judgment  left 
in  force  to  which  Jones  could  be  made  a  party.  This  was  the 
consequence  of  the  plaintiff's  own  voluntary  act.  He  had  made 
the  sheriff  his  agent  so  far  as  to  receive  payment  of  the  judg- 
ment, and  thus  deprived  himself  of  his  right  of  recovery  against 
Jones. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  a-ffi.rmed. 


Alfred  W.  Parsons  v.  Benjamin  E.  Dunaway. 

Error  to  Pike. 

I.'  Witness — presumption  of  competency.  It  is  not  error  for  the  circuit  court  to 
admit  a  party  to  a  suit  in  that  court,  brought  there  by  appeal  from  a  justice  of  the 
peace,  to  testify  in  the  cause,  unless  it  appears,  from  the  bill  of  exceptions,  that  his 
testimony  was  improper,     {a) 

This  cause  was  heard  in  the  Pike  circuit  court,  at  the  Sep- 
tember term,  1839,  before  the  Hon.  Wm.  Thomas,  without  the 
intervention  of  a  jury. 

J.  A.  McDouGALL,  for  the  plaintiff  in  error. 

O.  n.  Browning,  for  the  defendant  in  error,  cited  Miller  v. 
Houck,  1  Scam.  501  ;  Russell  f.  Martin,  2  Scam.  494;  Hays  v. 
Smith,  B  Scam.  4:^8;  Fulton  Bank  v.  Stafford,  2  Wend.  483; 
Levy.v.  Gadsby,  8  Cranch.  180;  1  Phil.  Ev.  131-2. 

Treat,  Justice,  delivered  the  opinion  of  the  court :  This  was 
an  action  by  Parsons,  as  the  assignee  of  a  promissory  note, 
against  Dunaway,  tlie  maker.  The  justice  rendered  jiulgment 
for  Parsons  for  $68.49,  the  amount  of  the  note.  On  appeal  to 
the  circuit  court  the  judgment  was  affirmed  for  '$31.36.  Parsons 
brings  the  record  into  this  court,  and  assigns  for  error  a  decision 
of  the  circuit  court,  admitting  Dunaway  to  testify,  as  a  witness, 
to  establish  the  defence  of  usury  interposed  by  him.  It  appears 
from  a  bill  of  exceptions  tendered  by  Parsons,  that  on  the 
trial  in  the  circuit  court  Dunaway  was  offered  as  a  witness  to 
prove  usury  between  the  original  parties  to  the  note  ;  and 
[*195]  that  the  court  admitted  him  as  a  witness,  notwithstand- 
ing the  objections  of  Parsons.     The  testimony  given  by 

Cases  Citing  Text.  his  evidence  appears  in  record.     Shoudy 

((/)    Question  of  witness's  competency       v.  School  Directors,  32  111.  290,  294. 
will  not  ba  considered  on  appeal,  unless 
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him  is  not  inserted  in  the  bill  of  exceptions.  This  should  have 
been  done,  to  enable  this  court  to  determine  whether  improper 
testimony  was  received.  His  testimony  may  not  have  shown  the 
usury,  but,  on  the  contrary,  negatived  it.  Unless  it  was  im- 
proper, Parsons  was  not  prejudiced  by  the  introduction  of  Duna- 
way  as  a  witness.  The  cases  of  Miller  v.  Houck,  1  Scam.  501; 
Russell  V.  Martin,  2  Scam.  494 ;  and  Eays  v.  Smith,  8  Scam. 
428,  are  directly  in  point. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


Jacob   B.   Miller,  for  the   use   of  Francis  Burnap,   v.'  John 

Adams. 

Error  to    Winnebago. 

1.  Jurisdiction — of  supreme  court.  The  appellate  jurisdiction  of  the  supreme 
court  is  confined  to  "  matters  of  error  or  complaint  from  the  judgment  or  decree  of 
any  of  the  circuit  courts  of  this  state."  {a) 

2.  Costs — taxation.  The  instruction  of  a  circuit  court  to  its  clerk,  in  relation  to 
the  taxing  of  costs  in  a  cause,  is  neither  a  "judgment  or  decree,  nor  matter  of  error  or 
complaint  "  therefrom,  within  the  meaning  of  the  statute. 

3.  Same — same.  A  circuit  court  has  no  binding  authority  to  instruct  its  clerk  in 
relation  to  the  taxation  of  costs  in  a  cause.  The  clerk  is  to  be  governed  by  the 
evidence  presented  to  him,  and  not  by  the  instructions  of  the  court.  But  if  any 
person  is  dissatisfied  with  the  taxation  of  a  bill  of  costs  by  the  clerk,  he  may  apply 
to  the  court  in  which  the  action  or  proceeding  was  had,  to  re-tax  the  same  ac- 
cording to  law  ;  and  a  writ  of  error  or  appeal  would  lie  from  its  decision  to  the 
supreme  court,  {b) 

The  proceedings  "in  this  cause  in  the  court  below  were  had  be- 
fore the  Hon.  Thomas  C.  Browne,  at  the  August  term,  1843. 

Francis  Burnap,  for  tlie  plaintiff  in  error.  Jason  Marsh, 
for  the  defendant  in  error. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  (1).  The 
record  in  this  case  shows  a  suit  by  the  plaintiff  in  error  against 
the  defendant  in  error,  before  the  probate  justice  of  Winnebago 
county,  and  judgment  for  the  plaintiff;  appeal  by  the  defendant 
to  the  circuit  court  of  Winnebago  county,  trial,  and  judgment  in 
favor  of  the  plaintiff  for  $3.50  and  costs.     To  this  judgment,  or 

(i)  SCATES,  Justice,  did  not  hear  the  argument  in  this  cause,  and  gave  no  opinion. 

Cases  Citing  Text.  {b)  Party,  dissatisfied  with  clerk's  taxa- 

(fl)   Constitution  of   1870,  art.  6,  §  2,       lion  of  costs,  should  apply  to  court  to  re- 
[S.  &  C.'s  Stats,  p.  129;  Cothran's   Siats,       tax  costs.     Peoria,  etc.,  R.  Co.  v.  Bryant, 
(1885)  p-  15.]  confers  original  jurisdiction       15  111.  438. 
on  the   supreme  court  in   revenue  cases 
and   in   cases  of   mandatnus  and  habeas 
coipus. 
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any  opinion  or  order  of  the  court  preceding  its  rendition,  no  ob- 
jection is  here  made  by  either  party. 

The  matter  of  complaint  is,  that  after  the  rendition  of  the  said 
judgment  by  the  circuit  court,  and  on  a  subsequent  day 
[*196]  of  the  terra,  the  court,  on  the  defendant's  motion,  in- 
structed the  cleric  "  not  to  tax  costs  for  the  travel  fees  of 
one  Jacob  B.  Moreland,  a  witness"  in  the  cause  on  the  part  of 
the  plaintiff.  To  correct  the  supposed  error  of  the  court,  in  giv- 
ing such  instruction  to  the  clerk,  the  plaintiff  prosecutes  his  writ 
of  error. 

The  first  question  presenting  itself  on  this  state  of  facts  is  as  to 
tlie  jurisdiction  of  this  court,  of  the  case  in  the  shape  in  which  it 
comes  before  us. 

The  appellate  jurisdiction  of  this  court  is  confined  by  law  to 
"  matters  of  error  or  complaint  from  the  judgment  or  decree 
of  any  of  the  circuit  courts  of  this  state"  (R.  L.  147-8,  §2  ; 
Gale's  Stat.  168)  ;  and  it  is  very  clear  that  the  instruction  of 
the  court,  given  to  the  clerk  as  aforesaid,  is  neither  a  "judg- 
ment or  decree,"  nor  "  matter  of  error  or  complaint  "  therefrom, 
within  the  meaning  of  the  statute.  R.  L.  147-S,  §  2  ;  Gale's 
Stat.  168. 

In  all  cases  of  appeal  iu  the  circuit  court,  the  successful  part}', 
where  the  judgment  of  the  justice  is  wholly  affirmed,  or  reversed, 
is  entitled  to  a  judgment  for  his  costs,  but  with  the  taxing  of  such 
costs,  the  court  originally  has  nothing  to  do.  R.  L.  168,  §  16  ; 
Gale's  Stat.  198.  That  duty  is  devolved  by  law  upon  the  clerk  ; 
and  in  its  performance  he  is  to  take  counsel  of  the  evidence  ad- 
duced in  support  of  the  items  of  costs  claimed,  and  not  of  the 
court;  he  being  required  "in  no  case  to  allow  any  item  or  charge, 
uidess  he  shall  be  satisfied  the  service  for  which  it  was  made  was 
actually  performed  in  the  cause."  R.  L.  170,  §  21  ;  Gale's 
Stat.  198. 

If,  however,  "any  person  shall  feel  himself  aggrieved  by  the 
taxation  of  any  bill  of  costs  by  the  clerk,  lie  may  apply  to  the 
court  in  which  the  action  or  j)roceeding  was  had,  to  re-tax  the 
same  according  to  law."  R.  L.  170,  §  22;  Gale's  Stat.  198. 
The  circuit  court,  by  a  proceeding  under  that  law,  would  acquire 
jurisdiction  of  the  subject  matter,  and  its  order,  in  making  such 
re-taxation,  would  be  such  "matter  of  error  or  complaint"  as  this 
court  might  properly  review,  being  made  as  it  would  be,  with 
reference  to  evidence,  and  not  in  the  exercise  of  a  mere  discre- 
tionary power.  By  availing  himself  of  the  remedy  given  by  this 
statute,  tlie  plaintiff,  if  he  had  felt  aggrieved,  by  the  taxation  of 
the  costs,  as  made  by  the  clerk,  might  have  placed  himself  in  a 
position  to  have  obtained  redress  in  the  circuit  court,  or  failing  in 
that,  to  have  had  the  action  of  the  circuit  court,  in  the  premises, 
revised  by  this  court.     As  it  is,  the  matter  is  iu  this  court,  as  it 
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was  in  the  court  below,  coram  non  judice.  The  circuit  court 
gave  the  plaintiff  judgment  for  his  damages  and  costs,  but  not  for 
any  specific  amount  of  costs.  That  matter  was  settled,  as  by  law 
it  was  required  to  be,  by  the  clerk.  The  error  here  sought  to  be 
corrected  is  said  to  exist  not  in  the  judgment  of  the  court,  or  the 
taxation  of  costs  by  the  clerk,  but  in  the  instruction  of 
the  court  on  which  the  clerk  is  supposed  to  have  acted.  [*197] 
The  proposition  submitted  is  a  mere  abstract  one.  If 
this  court  differed  with  the  circuit  court,  in  reference  -to  the 
instruction  given  by  it  to  its  clerk,  we  possess  no  power  to 
review  or  reverse  that  instruction.  The  clerk  might  alike  dis- 
regard the  opinion  of  the  circuit  court,  and  the  dissenting 
opinion  of  this  court,  as  being  wholly  extra  judicial.  Any 
judgment  of  this  court,  ordering  the  taxation  of  the  travel  fees 
claimed  by  the  witness  (Moreland),  as  costs  against  the  defend- 
ant, would  operate,  if  at  all,  not  upon  any  judgment  of  the  circuit 
court,  but  upon  the  taxation  of  costs  by  the  clerk,  and  would  be 
simply  a  re-taxation  of  costs,  which  this  court  has  no  power  to 
make. 

The  opinion  of  the  court  is  that  it  is  not  called  upon,  and  in- 
deed has  not  the  power  by  law  to  adjudicate  upon  the  question 
sought  to  b3  made  by  the  plaintiff  in  error,  and  that  the  writ  of 
error,  having  been  improvidently  brought,  be  dismissed. 

Writ  of  Error  dismissed. 


Frederick  A.  Carpenter  v.  The  People  of  the  State  of 

Illinois. 

Error  to  Monroe. 

• 

I.  Criminal  LA.\v — 'esser kindred  offdnce.  Where  a  defendant  is  put  upon  his  trial 
for  a  crime  which  includes  an  offence  of  an  inferior  degree,  the  jury  may  acquit  of  the 
higher  offence,  and  convict  of  tlie  lesser,  although  there  may  be  no  count  in  the  indict- 
ment specifically  charging  that  particular  offence.  Bat  under  an  indictment  tor  an  as- 
sault with  intent  to  commit  murder,  or  mayhem,  the  defendant  cannot  be  convicted  of 
an  assault  with  intent  to  commit  a  bodily  injury  ;  and  if  he  could  be  thus  convicted,  it 
would  be  necessary  for  the  verdict  of  the  jury  to  find  all  the  facts  necessary  to  consti- 
tute the  offence,  (a) 

Cases  Citing  Text.  less  offence  than  that  for  which  he  is  in- 

{a)    Under  indictment  for  assault  with  dieted,  applies  only  where  less  offence  is 

deadly  weapon  with   intent    to    commit  included  in  higher  one  ;  e.  g.  one  indicted 

murder,  accused  may  be  convicted  of  as-  for  felony  cannot  be  convicted  as  access- 

sault  with  deadly  weapon  with  intent  to  cry  after  the   fact.      Reynolds  v.  People, 

commit  bodily  injury.   But  is  said  arguen-  83  111.  479,  4S1. 

a'(9  that  all  assaults  with  intent  to  commit  Under    indictment    for     assault    with 

murder  do  not  contain  within  themselves  deadly  weapon  with  intent  etc.  which  in- 

assaults  with   deadly  weapons,  instancing  dictment  does  not  charge  battery,  accused 

Carpenter  v.  People.   Beckwith  v.  People,  cannot  be  convicted    of  assault  and  bat- 

26  111.  500,  503.  tery.    Young  v.  People,  6  Bradw.  434. 
Rule,  that  accused  may  be  convicted  of 
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2.  Assault  and  battery — jurisdiction  of.  The  crimes  of  assault  and  assault  and 
battery  are  not  punishable  by  indictment,  in  Illinois.  Exclusive  jurisdiction  over  these 
crimes  is  conferred  on  justices  of  the  peace,  (b) 

This  cause  was  heard  in  the  court  below,  at  the  May  term, 
184o,  before  the  Hon.  James  Semple. 

J.  Gillespie  and  Nathaniel  Niles,  for  the  plaintiff  in  error, 
relied  upon  the  following  points  and  authorities:  The  jury  could 
not  find  the  defendant  guilty  of  a  different  offence  from  that  laid 
in  the  indictment.  Breese  197;  7  Porter  500;  1  Chit.  Crim.  Law 
250  ;  12  Pick.  496,  504-7;  7  Missouri  180  ;  1  Chit.  Crim.  Law  644; 
7  Bac.  Abr.  32.  No  person  can  be  presented  criminally  except 
by  indictment  regularly  found.     Breese  109;  R.  L.  31. 

J.  A.  McDouGALL,  attorney  general,  and  Wm.  H.  Un- 

[*198]  derwood,  state's  attorney,  for  the   defendants   in  error: 

An  indictment  for  an  assault, with  intent  to  commit  murder, 

includes  an  assault  with  intent  to  inflict  a  bodily  injury.     1  Cliit. 

Crim.  Law  250-2,  and  notes. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  An  in- 
dictment was  found  against  Carpenter,  the  plaintiff  in  error,  con- 
taining two  counts;  one  for  an  assault  on  Washington  F.  Adams, 
with  intent  to  commit  murder,  the  other  for  an  assault  on  the 
same  person,  with  intent  to  commit  mayliem.  Plea  not  guilty. 
Verdict  as  follows:  "We,  the  jury,  find  the  defendant  guilty  of 
an  assault  with  intent  to  commit  a  bodily  injury  on  the  person  of 
Washington  F.  Adams."  A  motion  in  arrest  of  judgment  was 
made  and  denied,  and  tlie  defendant  sentenced  to  thirty  days'  im- 
prisonment, and  to  pay  a  fine  of  thirty  dollars.  The  only  ques- 
tion presented  by  the  assignment  of  errors,  which  we  consider 
necessary  to  be  decided,  is,  whether  on  this  indictment  the  jury 
could  properly  find  Ahe  defendant  guilty  of  an  assault  with  intent 
to  commit  a  bodily  injury. 

It  is  well  established  by  the  authorities,  that  where  a  defendant 
is  put  on  Ids  trial  on  an  accusation  which  includes  an  offence  of 
an  inferior  degree,  the  jury  may  acquit  of  the  higher  offence,  and 
convict  of  the  lesser,  although  there  may  be  no  count  in  the  in- 
dictment specifically  charging  that  particular  offence.  The  greater 
includes  the  lesser  offence  of  the  same  kindred  character.  If  the 
proof  fails  to  establish  all  of  the  allegations  of  the  indictment,  so 
as  to  have  a  conviction  of  the  offence  presented,  but  at  the  same 
time,  shows  that  the  defendant  is  guilty  of  a  substantial  crime, 
necessarily  contained  in  the  terms  of  the  indictment,  the  jury  may 
find  him  guilty  of  the  minor  offence.  Thus,  on  an  indictment  for 
murder,  the  defendant  may  be  acquitted  of  the  murder,  and  found 
guilty  of  manslaughter.     On  an  indictment  for  an  assault  with  in- 

(b)  Under  Con'^titution  of  1870,  circuit  nil  prosecutions  for  assault  and  battery. 
courts  have  original  jurisdiction  of  crimi-       Young  v.  People,  6  I3rad\v.434. 
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tent  to  commit  murder,  the  jury  may  convict  of  a  simple  assault, 
where  that  offence  is  punishaljle  by  indictment.  The  charge  of 
grand  larceny  may  be  reduced  to  petit  larceny.  In  these  cases 
the  ingredients  of  the  minor  are  necessarily  included  in  the  graver 
offence.  2  Hawk.  P.  C.  619,  Ch.  47;  7  Bac.  Abr.  32 ;  1  Chit. 
Crim.  Law  250,  637;  Stuart  v.  The  State,  5  Ohio  145;  The 
State  V.  Steadman,  7  Peters  495.  It  is  contended  that  by  the 
force  of  this  rule  the  offence  of  an  assault  with  intent  to  commit 
murder  embraces  the  one  of  an  assault  with  the  intent  to  commit 
a  bodily  injury.  A  bare  inspection  of  the  fifty -second  section  of 
our  criminal  code,  which  creates  and  defines  the  latter  offence, 
will  show  that  such  is  not  the  case ;  to  constitute  this  offence,  the 
assault  must  be  made  with  a  deadly  weapon,  instrument,  or  thing, 
where  no  considerable  provocation  exists  to  justify  it,  or  where 
the  circumstances  of  the  assault  show  the  defendant  to  be 
actuated  by  an  abandoned  and  malignant  heart.  Some  of  [*199] 
the  ingredients  of  this  offence  are  not  necessarily  included 
in  either  of  the  offences  of  murder  or  an  assault  with  the  intent  to 
commit  murder.  For  example:  eitlier  of  these  offences  maybe 
complete  without  the  use  of  a  deadly  weapon.  Murder  may  be 
committed  or  attempted  by  drowning,  poisoning,  and  various  other 
modes  by  which  the  destruction  of  human  life  can  be  effected, 
v/ithout  the  use  or  aid  of  any  deadly  weapon  or  instrument.  We 
are  therefore  of  the  opinion,  that  on  the  indictment  in  question, 
the  jury  were  not  authorized  to  find  the  defendant  guilty  of  an 
assault  with  intent  to  commit  a  bodily  injury.  Were  the  law 
otherwise,  the  judgment  of  the  circuit  court  could  not  be  sustained.- 
The  verdict  is  not  broad  enough  to  include  the  offence  of  an  assault 
with  intent  to  commit  a  bodily  injury.  It  does  not  find  all  of  the 
facts  necessary  to  constitute  the  offence.  It  fails  to  find  that  the 
assault  was  made  with  a  deadly  weapon.  The  facts  found  by  the 
jury  show  a  simple  assault  only;  an  offence  that  would  have 
amounted  but  to  an  assault  and  battery,  had  the  intent  been  fully 
carried  into  execution.  These  two  offences  are  not  punishable  by 
indictment  under  our  laws  ;  exclusive  jurisdiction  over  them  is 
expressly  conferred  on  justices  of  the  peace. 

In  either  point  of  view,  the  circuit  court  erred  in  pronouncing 
judgment  against  the  defendant. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 
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The  President,  Directors,  and  Company  of  the  Bank  of 
Illinois  v.  Frederick  King. 

Appeal  from  Morgan. 

I.  Pleading — tender.  Where  a  bank  gave  general  notice  to  its  depositors  that  it 
would  pay  its  deposits  only  in  its  own  notes,  a  plea  to  an  action  against  it  for  non- 
payment of  a  deposit,  in  current  bank  notes,  which  avers  a  tender  of  the  notes  of  the 
bank,  without  alleging  that  they  were  current  at  the  time  of  the  tender,  is  bad,  on 
demurrer. 

This  cause  was  heard  in  the  Morgan  circuit  court,  at  the  Oc- 
•Sober  term,  1842,  before  the  Hon.  Samuel  D.  Lockwood,  with- 
out the  intervention  of  a  jury,  who  rendered  a  judgment  for  the 
plaintiff  for  -$350. 50  damages  and  costs.  The  defendants  ap- 
pealed to  this  court. 

J.  J.  Harden  and  D.  A.  Smith,  for  the  appellants  :  Wm. 
Brown  and  H.  B.  McClure,  for  the  appellee. 

Shields,  Justice,  delivered  the  opinion  of  the  court: 
[*  200]  The  declaration  in  a%sumimt  avers  an  undertaking  on  the 
part  of  the  appellants  to  pay  a  certain  sum  in  current 
bank  notes.  Two  pleas  were  interposed  ;  one  averred  a  general 
notice  to  pay  deposits  in  nothing  but  notes  of  the  Bank  of  Illinois, 
and  a  tender  of  such  notes.  A  demurrer  was  sustained  to  this 
plea.  The  other  avers  a  tender  of  such  notes,  with  the  additional 
averment,  that  they  were  current  at  the  time.  Issue  was  joined  on 
this  plea,  and  judgment  rendered  against  the  appellants  for  $350.50 
damages  and  costs.  The  decision  of  the  court  below  in  sustain- 
ing the  demurrer  to  the  first  plea,  is  assigned  for  error.  The 
plea  is  defective  in  not  averring  that  the  notes  tendered  were 
current  at  the  time  of  tender.  The  general  notice  set  forth  in 
the  plea  does  not  change  the  nature  of  the  special  undertaking 
to  pay  in  current  notes.     The  demurrer  was  properly  sustained. 

The  judgment  below  is  aflfirmed  with  costs. 

Judgment  affirmed- 


The  President,  Directors,  and  Company  of  the  Sta-^e 
Bank  of  Illinois  v.  Thomas  Batty,  Jr.,  for  the  use  of 
David  A.  Smith. 

Error  to  Morgan. 

1.  Verdict — objection  to  form.  An  objection  to  the  form  of  a  verdict,  which 
might  have  been  remedied  by  the  court  which  tried  the  cause,  (if  it  had  been  made  at 
the  time  of  its  rendition),  cannot  be  taken  in  the  appellate  court,  (rt) 

2.  Name — addition  to.     Thomas  Batty,  Jr.,  authorized  his  attorney  to  check  upon 

Casfs  Citing  Text. 
(a)  Rule  stated  in  head  note  enforced.       Knowlton  v.  Fritz,  5   Bradw.  217,  222. 
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a  bank  for  his  deposits  therein.  The  attorney  drew  and  presented  the  check,  Ijut 
I. milted  to  affix  "Jr."  to  the  name  of  his  principal  in  the  check:  Held,  that  the  refusal 
ID  pay  could  not  be  justified  upon  the  ground  of  this  omission,  no  objection  having 
been  taken  to  the  signature  at  the  time  Held,  also,  that  the  letter  authorizing  his 
attorney  to  draw  the  money  was  properly  received  in  evidence. 

This  cause  was  heard  in  the  Morgan  circuit  court,  at  the  No- 
vember term,  1842,  before  the  Hon. 'Samuel  D.  Lockwood. 

H.  B.  McClurb,  (with  whom  was  E.  D.  Baker,  A.  T.  Bled- 
soe, and  Wm.  Brown,)  for  the  plaintifi's  in  error,  cited  3  Bhic. 
Com.  377 ;  1  Paine  &  Duer's  Pract.  544 ;  2  Wlieat.  221 ;  4  Peters' 
Cond.  R.  101  ;  11  Wheat.  415,  and  note  to  4  Peters'  Cond.  R.  101 ; 
1  Stark.  R.  85 ;  2  Root  437,  cited  in  1  Stark.  Ev.  386,  note  ;  2 
Stark.  Ev.  148;  Chit,  on  Bills,  9th  ed.  177;  Gould's  Plead,  ch. 
X,  §§  55-6,  62;  5  Burr.  2661;  1  East  111  ;  1  Bay  490;  1  Scam. 
387  ;  Breese  174. 

D.  A.  Smith,  (with  whom  was  J.  J.  Hardin)  for  the  [*  201] 
defendant  in  error. 

Scates,  Justice,  delivered  the  opinion  of  the  court:  Assinnpszt. 
The  fiist  count  is  for  money  had  and  received,  and  a  promise  to 
pay  upon  demand,  and  avers  a  demand  on  the  7th  of  July,  1842. 
The  second  count  is  for  money  laid  out  and  expended,  lent  and 
advanced  at  the  special  instance  and  request  of  the  defendants, 
and  avers  a  demand  and  refusal.     Plea,  non  assumpsit. 

By  the  bill  of  exceptions  it  appears  that  the  plaintiff  proved  that 
the  items  in  his  account  accrued  for  moneys  deposited  in  the  branch 
bank  at  Jacksonville.  He  also  proved  the  due  execution  of  the 
following  instrument:  "  Jacksonville,  June  27th,  1842.  I  hereby 
authorize  David  A.  Smith  to  make  demand  of  payment  of  the  de- 
posits of  cash  made  by  me  in  the  branch  of  the  State  Bank  of 
Illinois,  at  Jacksonville,  on  the  27th  Jan.,  12th  and  22d  February, 
1842,  aforesaid,  amounting  in  all  to  the  sum  of  nine  hundred  and 
seventy  dollars;  to  check  for  the  same  if  paid;  and  if  not  paid,  to 
sue  for  the  same,  in  my  name,  to  his  use.  Thos.  Batty,  Jr." 
He  also  proved  that  a  check,  dated  7th  July,  1842,  drawn  by 
"  Thomas  Batty,  by  D.  A.  Smith,"  was,  on  the  day  of  its  date, 
presented  at  the  counter  of  the  branch  bank  at  Jacksonville,  and 
payment  demanded  in  "  specie  or  current  funds,"  which  was  re- 
fused. Which  instruments  were  offered  in  evidence,  to  which 
the  defendants  objected,  but  their  objections  were  overruled,  and 
the  instruments  read.     The  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages,  which  he  will  sustain  by  reason  of  the  nonperformance 
of  certain  promises  and  undertakings  lately  made,  to  the  sum  of 
$991.08.  The  assignment  of  errors  questions  the  decisions  of  the 
court  admitting  the  power  of  attorney  and  the  check;  and  also 
in  rendering  a  judgment  upon  a  verdict  so  informal  and  defect- 
ive. 
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The  power  of  attorney  was  most  clearly  admissible,  its  execu- 
tion being  proved;  and  being  pertinent  to  show  the  authority  of 
the  agent  to  make  the  demand  of  payment. 

The  objection  urged  against  the  admissibility  of  this  check  is 
on  account  of  its  being  signed  by  "  Thomas  Batty,"  instead  of 
Thomas  Batty,  Jr.,  who  made  the  deposit,  and  authorized  Mr. 
Smith  to  receive  it.  Payment  was  refused;  but  it  does  not  ap- 
pear from  the  bill  of  exceptions  that  it  was  refused,  either  because 
Mr.  Smith  had  no  right  to  demand  it,  or  because  the  check  was 
not  a  sufficient  voucher  for  its  payment.  Mr.  Smith  being  autho- 
rized to  check  for  the  money,  had  the  plaintiffs  suggested  the 
omission  of  tlie  "  Jr,"  which  identified  the  depositor,  he  could 
readily  have  altered  it.     From  the  silence  of  the  bill  of  exceptions, 

we  are  left  to  presume  a  reason  for  refusal ;  and  as  he 
[*  202]  might  have  made  the  demand  verbally,  the  most  natural 

presumption  is,  that  they  refused  payment  for  want 
of  funds  to  pay  the  debt.  If  there  existed  any  valid  objection  to 
the  sufficiency  of  this  demand,  the  plaintiffs  should  have  shown 
it.  None  appearing  on  the  record,  no  error  ai)pears  in  that  res- 
pect. The  last  objection  is  that  the  verdict  is  insufficient  and  un- 
certain, because  it  gives  damages  for  prospective  injuries,  which 
the  defendant  will  sustain.  If  upon  the  rendition  of  this  verdict 
the  plaintiffs  had  entered  their  objection,  the  court  would  liave 
directed  tlie  jury  to  amend  it,  or  the  clerk  to  enter  it  in  form. 
And  I  think,  according  to  the  facts,  principles,  and  decisions  in 
tlie  cases  in  3  Scam.  487,  and  16  Peters  321,  and  the  provisions  of 
the  20th  section  of  the  practice  act,  (R.  L.  491,)  it  is  too  late  to 
take  advantage  of  this  objection,  after  having  lain  by,  until  it  was 
too  late  for  the  party  defendant  here  to  have  it  corrected  in  the 
court  below.     The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Patrick  Doyle  et  al.  v.  Joseph  B.  Teas  et  al. 

Appeal  from  Hancock. 

1.  Recording  law — notice  of  prior  deed.  Such  notice  of  the  existence  of  an  unre- 
corded inst:  rnent  as  shows  a  subsequent  purchaser  to  be  guilty  of  fraud  in  making  his 
purchase,  gives  to  the  unrecorded  instrument,  which  is  required  by  law  to  be  recorded, 
priority  to  the  subsequent  one  which  is  duly  recorded. 

2.  Sa.me — same.  The  doctrine  in  relation  to  notice  is  that  each  case  must  be 
governed  by  its  own  peculiar  circumstances;  and  where  a  court  is  satisfied  that  a  subse- 
quent purchaser  has  acted  in  bad  faith,  and  that  he  either  had  actual  notice  of  a  prior 
sale  or  agreement,  or  might  have  had  that  notice,  had  he  not  willfully  or  negligently 
shut  his  eyes  against  those  lights,  which,  with  proper  observation,  would  have  led  him 
to  a  knowledge  of  the  facts,  he  must  sulTer  the  consequences  of  his  ignorance,  and  be 
held  to  have  had  notice,  so  as  to  taint  his  purchase  with  fraud  in  law.  It  is  suflicient, 
if  the  channels  which  might  have  led  him  to  the  truth  were  open  before  him,  and  his 
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attention  so  directed  that  they  would  have  been  seen  by  a  man  of  ordinary  prudence 
and  caution,  if  he  were  liable  to  suffer  from  the  consequences  of  his  ignorance,  {a) 

3.  i'os,SESSiON—7zoizcedy.  Semble,  That  the  possession  of  property  is  notice  of  the 
iaterest  of  the  person  in  possession,  whether  the  recording  acts  are  involved  or  not.  [b) 

4.  Contract — record  of.  The  effect  of  recording  an  agreement  for  the  sale  of 
land,  under  the  statute  of  Illinois,  is  precisely  the  same  as  that  of  a  deed,  so  far  as  pro- 
tecting the  rights  of  the  parlies  to  the  agreement  are  concerned;  and  such  recording  is 
constructive  notice  to  all  the  world. 

5.  Statute — construed.  The  word  "subsequent"  in  the  recording  act  has  refer- 
ence to  the  time  of  recording,  and  not  to  the  date  of  the  instrument. 

6.  Deed — effect  of .  As  between  the  grantor  and  grantee  of  adee(J,the  transaction 
is  complete  ttpon  the  execution  and  delivery  of  the  deed;  but  as  between  the  grantee 
and  third  persons,  without  notice,  the  purchase  may  be  said  not  to  be  completed  till 
the  title  paper  is  left  for  record. 

7.  Evidence — ambiguity  in  writing.  It  is  a  general  rule  that  a  patent  ambiguity, 
or  an  ambiguity  which  appears  on  the  face  of  the  writing  itself,  by  the  mere  inspection 
of  it,  cannot  be  explained  by  parol  evidence;  while  an  ambiguity  which  does 

not  appear  on  the  lace  of  the  instrument,  but  which  is   shown  to  exist  by  the  ['•"  203] 
introduction  of  parol  proof,  may  be  explained  by  the  same  class  of  evidence. 

8.  Writing — rule  of  construction.  Courts  in  construing  written  contracts,  en- 
deavor, in  all  cases,  by  extrinsic  evidence,  to  place  themselves  in  the  position  of  the 
contracting  parties,  so  that  they  may  understand  the  language  used,  in  the  sense  in- 
tended by  the  persons  using  it, 

9.  Same — parol  evidence  as  to  intent.  It  is  not  a  f  ufficient  test  for  excluding  parol 
proof,  that  it  appears  on  the  face  of  thfe  paper  that  there  is  an  uncertainty  as  to  the 
meaning  of  the  parties;  but  the  true  doctrine  is,  where  the  language  is  of  such  a 
character  as  to  show  that  the  parties  had  a  fixed  and  definite  meaning,  which  they  in- 
tended to  express,  and  used  language  adequate  to  convey  that  idea  to  persons  possessed 
of  all  the  facts  which  they  had  in  view  at  the  time  they  used  the  language,  that  it  is 
the  duty  of  the  court  to  learn  those  facts,  if  need  be,  by  parol  proof,  and  by  occupying 
the  place  of  the  parlies,  ascertain  the  sense  in  which  the  language  was  intended  to  be 
used,  (c) 

10.  Same — intent  to  govern.  It  is  the  duty  of  a  court  to  give  effect  to  a  written 
agreement  between  parties,  if  possible,  rather  than  to  say  that  they  meant  nothing  by 
their  acts. 

11.  Contract — essential  part.  The  mode  of  discharging  an  obligation,  or  satisfy- 
ing an  agreement,  is  as  essential  a  part  of  a  contract  as  any  portion  of  it. 

12.  Same — nan  essential.     It  is  not  necessary  in  a  contract,  that  the  parties  to  it 

Cases  Citing   Text.  Levy  of  attachment  will  not  cut  off  title 

{a).  Under  recording  act,  record  of  to  land  acquired  in  good  faith  under  un- 
equitable title  to  land  operates  as  con-  recorded  deed,  if  party  attaching  had  no- 
structive  notice  to  same  extent  as  re-  tice  of  such  conveyance  or  had  notice  of 
cord  of  legal  title.  Powell  v.  Jeffries,  facts  which  should  have  put  him  on  inqui- 
post  387,  389.  ry.      Cox.  v.  Milner,  23  111.  476,479. 

Of   two   conflicting   conveyances,  that  Chancery  suit  is   not  notice  as  lis  peit- 

which  is  first  filed  for  record  protects  par-  ^i?«j  until  summons  is  served   0.1   defend- 

ty  holding  under  it.     Reed  z/.   Kemp,   16  ants.     Grants.  Bennett,  96  111.  513,  536. 

111.445,453,  {b)  Possession  of  land  is  notice  of  rights, 

V/hat  is   clearly   sufficient  to  put  pur-  legal  and  equitable,  of  possessor.     Mor- 

chaser  on   inquiry  is  notice.     Merrick  v.  rison  v.  Kelly,  22  111.  609,  625  ;  Keys  v. 

Wallace,  19  111.  486,  499;  Hatch  z/.  Big-  Test,  33  111,   316,   320;  Franz  z/.  Orton, 

elow,  39  111.  546,  552;  Harper  t/.  Ely,  56  75  111.    100,  105;  Coari  z/,  Olsen.  gi   111. 

111.    179,   194;  Babcock   v.    Lisk,    57  111.  273,280;  Stagg  z/.  Small,  4  Bradw.  192, 

327     330  ;  C.  R.  I.  &  P.  R.  Co.  V.  Ken-  197. 

nedy,    70   111.    350,    361  ;  Bent   v.   Cole-  {c)  To  explain  written  contract,  facts, 

man,  89  III.  364,368;  Grundiesz'.  Reed,  which  parties  had  in  view  when  making 

107  111.  304,  312  ;Turpin  z/.Ogle,  4  Bradw.  the  contract,  may  be  proved  by  oral  evi- 

611,  625.  dence.     Barrett  v.  Stow,  15  111.  423. 

Case  of  Doyle  v.  Teas,  said  to  be  lead-  Deposition  is    inadmissible   to  change 

ing  one  in  Illinois  on  question  of  notice.  termsofdeed.      Cook  v.  Whiting,  16  111. 

Merrick  v.  Wallace,  19  111.  4S6,  499.  480,  483. 
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should  ia  express  terms  assume  to  contract,  but  it  is  sufficient  if  ilie  instrument  shows 
a  manifest  intention,  on  tlie  part  of  both  parlies  who  liave  signed  it,  to  assume  the 
responsibilities  therein  assigned  to  each. 

13.  EviUKNCE— ;«?<r/  Oe  based-on  pleadings.  In  a  court  of  equity,  as  well  as  in  a 
court  of  law,  such  proof  only  is  admiss;ble  as  has  its  foundation  in  ihe  pleadings.  ((/) 

14.  SPtClFXC  PERFORMA.NCE — ontts  0)1  ■plj.ittiff'.  The  Complainant  IS  required  to 
make  out  a  much  stronger  case  to  support  an  application  for  the  specific  performance 
of  a  contract,  than  the  defendant  ii  required  to  show  to  resist  it.  It  is  not  sufficient  to 
show  merely  that  the  adverse  party  iiin  default,  but  the  party  complaining  must  show 
that  he  is  not  liable  to  the  same  imputation,  (e) 

15.  Ve.ndor  and  vendee — when  conveyance  compelled.  A  purchaser  of  property, 
to  be  paid  for  in  installments,  where  there  is  no  time  fixed  for  the  delivery  of  the  deed, 
is  not  entitled  to  receive  his  deed  until  the  la^t  payment  is  made  ;  nor  is  a  purchaser 
obliged  topirt  with  his  money  before  he  receives  the  deed.  It  is  the  duty  of  the 
latter  to  tender  his  money  and  demand  the  deed,  and  by  holding  the  money  in 
readiness,  he  occupies  a  position  which  authorizes  him,  within  any  reasonable  time,  to 
resort  to  a  court  of  equiiy,  to  compel  a  conveyance.  (/) 

16.  Equity — compels  when.  A  court  of  chancery  can  only  compel  a  party  to  act 
when  it  is  his  duty  to  act. 

IT.  Tender — musi  be  kept  good.  It  is  only  necessary  that  a  party  asking  to  enforce 
a  contract  for  the  purchase  of  a  tract  of  land,  should  make  a  tender  of  the  purchase 
money,  but  he  must  follovy  it  up  by  bringing  the  money  into  court,  and  depositing  it 
with  the  clerk,  (g) 

iS.  Vendor  and  vendee — rigki  to  compel  deed.  A  purchaserof  a  tract  of  land  has 
no  right  to  apply  to  a  court  of  chancery  10  compel  a  conveyance,  unless  he  has,  prev- 
iously to  filing  his  bill,  clothed  himself  with  the  right  to  demand  a  deed,  without  any 
further  thing  being  done  on  his  part.  (/^) 

19.  ReaI.  ESTATE — tender,  to  compel  deed.  A  party  seeking  the  specific  perform- 
ance of  a  contract  for  the  sale  and  conveyance  of  a  tract  of  land,  cannot  excuse  himself 


(cP)  Evidence  on  part  of  complainant 
inu--t  be  consistent  with  his  bill.  McKay 
V.  Bissett,  5  Giim.  499,  505  ;  Slocum  v. 
31ocum,  g  Bradw.  142,  147. 

(e)  Party  to  contract  cannot  maintain 
action  on  it  until  he  has  performed,  and 
Iiis  adversary  has  refused  to  perform. 
Brown  v.  Cannon.  5  Giim.  174,  180. 

Contract  is  not  reformable  in  equity 
simply  because  one  party,  when  executing 
it,  misunderstood  its  leg^l  effect.  Coffing 
V.  Taylor,  16  111.  457.  46S. 

To  maintain  chancery  suit  for  specific 
performance  of  contract,  complainant 
must  not  be  in  default  or  guilty  of  laches. 
Anderson  v.  Frye,  ;8  111.  94. 

Party  seeking  to  enforce  specific  per- 
formance of  contract  must  show  perform- 
ance of  consideration  on  his  part  or  ten- 
der of  it,  or  ju<tly  account  for  hi'^  non- 
performance.    Slow  V.  Russell,  36  111.  18, 

31- 

Speci-lc  performance  of  contract  will 
not  be  enforced  if  change  of  circum- 
stances,  lapse  of  time,  or  other  things 
renders  ontract  unconscionable.  Kim- 
ball V.  Tooke,  70  111.  553.  562. 

Refusal  by  purchaser,  without  reasona- 
bli"  excuse,  to  accept  title  tendered,  pre- 
cludes him  from  afterwards  enforc  ng 
specific  performance  of  contract.  Fitch 
V.  ^Villard,  73  III.  92,  107. 


(y)  Vendor,  in  order  to  recover  pur- 
chase money  after  time  for  conveyance  by 
himself  has  passed,  nmst  show  ability  to 
convey,  although  vendee  was  first  in  de- 
fault. Runkle  v.  Johnson,  30  III.  328, 
332  ;  Denby  v.  Graff,  10  Hradw.  195,  199. 

Vendor  of  land  in  order  to  recover  last 
of  several  installments  of  purchase  money 
must  tender  conveyance,  although  vendee 
has  made  default  in  payment  of  earlier 
initallments.      Ileadley  v.  Shaw,  39  III. 

,  354,  365- 

(g)  Tender  to  be  effectual  in  chancery 
suit  must  be  kept  good  by  bringing  mon- 
ey into  court  and  depositing  it  with  clerk 
when  bill  is  filed.  DeWolf  v.  Long,  2 
Giim.  679,  681 ;  Wright  v.  McNeely,  11 
III.  241,  251. 

In  chancery,  tender  may  be  relied  upon 
although  money  is  not  ]iaid  into  court; 
Doyle  7A Teas;  De Wolf  T'.  V.on^supra,  and 
Wright  V.  McNeely  supra,  overruled. 
Webster  v.  French  n  III.  254,  275  ;  Su- 
pervisors etc.,  Livingston  County  v. 
llenncberry,  41  111.  179. 

He  who  tenders  for  a  deed  need  not 
jiart  with  his  money  until  he  can  touch 
the  deed.     Blunt  v.  Tomlin  27  111.  92,  loi. 

^//^  Purchaser  of  land  seeking    to   en- 
force conveyance  must  have  right  to  deed 
without  further  performance  on    his  part. 
Cronk  V.  Trumble,  66  III.   428,  433. 
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for  not  tendering  the  purchase  money,  when  due,  upon  the  ground  that  the  vendor  had 
conveyed  the  land  to  a  third  person. 

20.  Same — same.  Semble,  That  if  such  third  person  holds  the  title  as  trustee  in 
equity  for  the  party  seeking  the  specific  performance  of  the  contract,  a  tender  either  to 
him  or  the  vendor  would  be  good. 

21.  SAME-^i'we  as  of  essence  ofco7itract  to  sell.  Semble,  That  it  is  not  always  necessary 
for  a  purchaser  of  land  on  a  credit,  to  make  his  payment  on  the  very  day  that  the  money 
falls  due,  to  be  entitled  to  a  specific  performance  of  a  contract.  The  court  has  a  dis- 
cretion, in  an  application  for  the  specific  performance  of  a  contract,  to  disregard  the 
exact  time  ;  but  where  the  day  has  long  passed,  some  sati>factory  excuse  for  the  failure 
must  be  shown,  and  if  loss  has  accrued  to  one  of  tho  parties,  in  consequence  of  such 
failure,  compensation  will  be  decreed  to  him. 

22.  Agency — knowledge  of  agent.  An  individual  who  is  employed  by  a  person 
wishing  to  purchase  a  tract  of  land,  to  ascertain  from  the  owner  the  price  of  the  same, 
and  to  communicate  t")  him  the  determination  of  the  former,  does  not  thereby  become 
an  agent  of  his  employer,  so  as  to  make  him  chargeable  with  notice  of  such  facts  as 
may  be  known  to  the  person  thus  employed. 

23.  Same — by  adoption  of  act.  In  order  to  make  an  adopted  agency,  the  acts  per- 
formed must  be  such  as  would  make  the  agent  responsible,  if  not  assumed  by  the 
principal,  (i) 

24.  Same — instance.  A  agreed  to  sell  to  B  a  certain  tract  of  land  "for  $iioo  ;  a 
certain  sum  to  be  paid  in  hand  on  the  second  day  of  June  next ;  one  stable  horse  from 
the  first  to  the  tenth  of  July  next,  the  value  of  said  horse  to  be  assessed  by  two  or  three 
disinterested  men,  if  not  agreed  on  by  the  parties  ou  the  second  day  of  June  next,  and 
the  said  party  of  the  second  part  to  give  his  promissory  note  for  the  balance 

of"'  said  §1100,  "payable  in  fifteen  months  from  the  date  thereof."  B  filed  a  [*  204] 
bill  to  enforce  a  specific  performance  of  this  contract,  and  therein  alleged  that 
it  was  agreed  between  the  parties,  that  they  should  meet  at  McFadon's 
store  on  Bear  Creek,  on  the  said  second  day  of  June,  and  that  B  should 
then  pay  over  to  A  $700,  which  sum  included  the  value  of  the  horse  ;  and  that  it  was 
then  agreed  that  it  should  be  at  the  option  of  B  tT  pay  over  the  whole  of  said  sum  of 
$700  in  money,  or  to  assess  or  caused  to  be  assessed  or  agreed,  between  the  parties,  the 
value  or  price  of  said  horse,  and  pay  the  residue  to  A,  and  that  B  should  execute  his 
note  to  A  for  $400,  the  balance  of  said  purchase  money,  payable  fifteen  months  from 
the  date  of  the  agreement :  Held,  that  the  meaning  of  the  terms  "  certain  sum"  could 
not  be  explained  by  parol  proof:  but  that  they  meant  any  sum— some  money-a  nominal 
amount — it  being  left  to  the  discretion  or  convenience  of  E  to  determine  :  Held,  also, 
that  this  agreement,  being  signed  by  both  the  parties,  was  reciprocally  binding  upon 
them,  and  sufficient'y  certain  :  Held,  also,  that  so  much  of  theallegations  in  the  bill,  and 
the  proofs  in  support  of  them,  as  are  inconsistent  with  the  terms  of  the  written  agree- 
ment, must  be  rejected  ;  and  such  is  the  allegation  which  shows  it  optional  with  B, 
whether  he  would  deliver  the  horse  or  not :  Held,  also,  that  parol  proof  was  inadmissible 
to  fix  the  amount  of  the  first  payment;  and  that  the  court  could  not  go  beyond  the  con- 
'ract  to  ascertain  the  amount :  Held,  also,  that  the  note  should  have  been  tendered  or 
delivered  at  th;  time  specified  in  the  contract.  Semble,  That  if  the  horse  had  died 
before  the  day  for  his  delivery  arrived,  it  would  have  been  a  sufficient  excuse  for  his 
non-delivery. 

25.  Costs — abstract  on  appeal.  In  this  case  the  court  ordered  the  clerk  to  tax  in 
the  bill  of  costs  the  expense  of  printing  the  abstracts  of  the  cause,  which  were  furnished, 
in  print,  by  the  parties.  (7) 

This  cause  was  heard  in  tlie  court  below,  at  the  October  term, 
1842,  before  the  Hon.  Stephen  A.  Douglass,  who  rendered  the 

fij     Notice  of  change    of  partnership  firmed   by     purchaser,     becomes     valid, 

to  accredited  agent  of  creditor  of  firm,  is  Mason  v.  Caldwell,  5  Gilm.  196. 
notice  to  creditor,  which   he   is   estopped  Receipt  of  part  of  debt  by  creditor  and 

to  deny.     Page  z^.  Brant,    i3    III.    37,    39.  promise  by  him   to   give   debtor  time    on 

fjj     Sale  of  minor's  land    by   guardian  balance,    do    not    entitle  latter  to  indefi- 

without    authority,    if  ratified  by   minor  nite  delay.      Speer  z'.    Cobb,    22   111,  52S, 

after  his  majority  and  before  sale  is  disaf-  530. 
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following  decree :  "•  It  is  ordered  and  decreed  by  the  court 
that  the  said  bills  and  supplemental  bills  of  the  complainants  be 
dismissed,  and  that  the  said  complainants  pay  to  the  said  defend- 
ants all  costs  by  them  herein  expended  in  their  defence  to  be 
taxed  by  the  clerk  of  this  court,  and  recovered  by  execution,  as 
upon  a  judgment  at  law,  and  the  parties  are  herewith  dismissed 
without  day,"  etc. 

The  complainants  appealed  to  this  court. 

Tlie  following  abstract  of  this  case  was  furnished  by  the 
counsel  : 

Original  Bill  filed  July  1st,  1837. 

This  is  a  suit  in  chancery  on  a  bill  for  a  specific  performance, 
which  was  filed  by  James  Doyle  deceased,  against  the  defendants, 
Joseph  B.  Teas  and  Charles  Munson,  in  the  Hancock  circuit 
court,  July  1st,  A.  D.  1837.  The  bill  alleges  that  the  defend- 
ant Teas  was,  or  pretended  to  be,  on  and  before  May,  A.  D.  1835, 
seized  in  fee  sim[)le  of  the  following  lands  in  Hancock  county, 
Illinois,  to  wit:  the  north  west  fractional  quarter  of  section  two 
[2],  in  township  six  [6]  north,  of  range  nine  [9]  west,  and  the 
north  half  of  the  south  half  of  the  north  west  quarter  of  section 
one  [1],  in  township  six  [6]  north  of  range  nine  [9]  west,  and 
I)eing  desirous  to  sellthe  same,  treated  with  the  complainant,  James 
Doyle,  for  the  sale  thereof:  and  tliereupon  certain  articles  of 
agreement  in  writing  were  made  as  follows,  to  wit: 

"An  article  of  agreement  made  and  entered  into  between  Jo- 
seph B.  Teas,  of  the  county  of  Hancock,  and  state  of  Illinois,  of 
the  first  part,  and  James  Doyle  of  the  second  part,  of  the 
[*205]  county  of  Adams  and  state  aforesaid,  witnesseth,  that  the 
said  parties  to  this  agreement  have  entered  into  the  follow- 
ing, (to  wit,)  that  the  said  party  of  the  first  part  has  this  day  en- 
tered upon  the  following  agreement,  to  wit :  to  sell  to  the  said 
]>arty  of  the  second  part  the  north  west  fractional  quarter  of  sec- 
tion number  two  (2),  in  township  six  (6)  north,  of  range  nine  (9) 
west,  of  the  fourth  principal  meridian,  and  forty  acres,  being  the 
north  half  of  the  south  half  of  the  north  west  quarter  of  section 
one  (1),  in  township  six  (6)  north,  of  range  nine  (9)  west  of  the 
same  meridian,  containing  forty  acres,  for  the  consideration  of 
eleven  hundred  dollars  ;  a  certain  sum  paid  in  hand  on  the  second 
<1ay  of  June  next ;  one  stable  horse  from  the  first  to  the  tenth 
of  July  next,  the  value  of  said  horse  to  be  assessed  by  two  or  three 
disinterested  men,  if  not  agreed  on  by  the  parties  to  this  agree- 
ment, on  the  second  day  of  June  next,  and  the  said  part}'  of  the 
second  part  to  give  his  promissory  note  for  the  l)alance  of  the 
aforesaid  sum  of  eleven  hundred  dollars,  payable  in  fifteen  months 
from  the  date  hereof,  with  all  and  singular  the  privileges  of  said 
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possession,  the  ferry  inclusive,  and  to  transfer  the  lease  of  said 
ferry  on  Robert  Taylor  to  the  said  party  of  the  second  part.  In 
testimony  we  have  hereunto  subscribed  our  names  and  affixed  our 
seals,  this  23d  day  of  May,  A.  D.  1835.  Jos.  B.  Teas,  James 
Doyle.  Witness,  Benj.  Walby  ;"  which  said<agreement  was  signed 
by  the  parties  on  the  day  of  its  date,  and  by  Benjamin  Walby  as  a 
subscribing  witness,  and  sworn  to  by  him  before  H.  H.  Snow, 
clerk  of  the  county  commissioners'  cor.rt  of  Adams  county,  on  the 
17th  of  June,  1835,  and  recorded  in  Hancock  county,  on  the  19th 
of  the  same  month. 

The  bill  then  alleges,  that  it  was  mutually  understood  and 
agreed  by  the  parties,  that  they  should  meet  at  John  W.  McFad- 
on's  store  on  Bear  Creek,  in  Adams  county,  on  the  second  day  of 
June,  A.  D.  1835,  and  that  Doyle  should  then  and  there  pay  over 
to  Teas  the  sum  of  seven  hundred  dollars,  which  sum  included 
the  price  or  value  of  the  horse  mentioned  in  the  written  agree- 
ment before  recited  at  length  ;  that  it  was  further  understood  and 
agreed,  that  at  the  time  and  place  aforesaid,  it  should  be  at  the 
option  of  Doyle  to  pay  over  the  whole  of  the  said  sum  of  $700  in 
money,  or  to  assess  or  cause  to  be  assessed  or  agreed  between  the 
parties,  the  price  or  value  of  said  horse,  (which  was  to  be  deliv- 
ered to  Teas  from  the  1st  to  the  10th  of  July,)  and  to  pay  over 
to  Teas,  over  and  above  the  assessed  value  of  said  horse,  so  much 
money  as  would  amount  to  the  said  $700  ;  that  it  was  further 
understood  and  agreed  that  at  the  same  time  and  place  Doyle 
should  execute  to  Teas  his  promissory  note  for  $100,  the  balance 
of  the  purchase  money,  payable  fifteen  months  from  the  date  of 
the  agreement. 

The  bill  then  alleges,that  in  accordance  with  the  foregoing 
agreement,  Doyle  attended  at  the  time  and  place  named,  [*206] 
with  $700,  ready  and  willing  to  pay  the  same  to  Teas,  and 
to  execute  to'Teas  his  promissory  note  for  $400  ;  but  Teas  did  not 
attend  according  to  said  agreement,  whereby  Doyle  was  prevented 
from  paying  said  money  and  executing  said  note  ;  that  Doyle  has 
since  repeatedly  applied  to  Teas  specifically  to  perform  the  afore- 
said written  agreement ;  that  Teas  has  since  sold  the  premises  to 
his  co-defendant,  Charles  Munson,  and  that  Munson,  or  the  agent 
or  agents  employed  by  him  in  making  the  purchase,  at  the  time  of 
his  purchase,  or  before  the  payment  of  the  purchase  money,  had 
notice  of  the  previous  sale  to  Doyle  ;  that  Mary  Ann  Cutler  and 
Hiram  Kimball  were  Munson's  agents  in  making  the  purchase. 
The  bill  then  prays  that  Munson  and  Teas  be  made  defendants, 
and  that  Teas  be  made  specifically  to  perform  the  contract  by 
conveying  the  premises  to  Doyle,  he  offering  to  perform  on  his 
part,  and  to  pay  the  $1100,  and  concludes  with  a  prayer  for  gene- 
ral   relief. 
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First  Supplemental  Bill  filed  Octobek  14,  1841. 

This  supplemental  bill  states  the  death  of  James  Doyle,  and 
revives  the  suit  in  favpr  of  the  present  complainants,  as  his  heirs 
at  law ;  that  the  deed  from  Teas  to  Munson  is  dated  May  26th, 
A.  D.  1835,  and  recorded  in  the  proper  county  on  the  26th  of 
June,  A.  D.  1835,  and  conveys  the  north  west  fiaclional  quarter 
of  section  two,  (2),  in  township  six  (6)  north,  of  range  nine  (9) 
west,  containing  120  94-100  acies,  except  nine  specified  town 
lotsin  Commerce  ;  that  on  the  27 th  of  May,  1835, Teas  conveyed 
to  Munson  lots  three  (3)  and  four  (4)  in  block  twenty  (20),  in 
Commerce,  which  deed  was  recorded  in  the  proper  county,  June 
26lh,  A.  D.  1835;  that  on  the  31st  of  August,  1836,  Teas  quit 
claimed  to  the  said  Munson  the  whole  fractional  quarter  section, 
which  deed  was  recorded  in  the  proper  county,  September  5th, 
A.  D.  1836  ;  that  Teas  resides  in  the  Territory  of  Iowa,  and  in- 
sisting on  all  the  relief  prayed  in  the  original  bill,  further  prays 
that  a  commissioner  be  appointed  to  convey  to  the  complainants 
all  Teas'  interest  in  the  premises  mentioned  in  the  agreement,  and 
concludes  with  a  pra^^erfor  general  relief. 

The  bill  was  duly  taken  jyro  confesso  against  Munson  for  want 
of  an  answer. 

Second  Supplemental  Bill  filed  October  14,  1842. 

The  second  supplemental  bill  alleges,  tliat  after  the  making  of 
the  contract  between  Teas  and  Doyle,  for  the  sale  of  the  lantl,and 
after  the  sale  to  Munson,  and  befoie  the  filing  of  the  original  bill, 
said  Munson  by  deed  dated  June  4th,  1836,  and  duly  record- 
ed in  Hancock  county,  September  5th,  A.  D.  1:^36,  conveyed 
lo  Abijah  Fisher  and  Benjamin  F.  Lee,  l^oth  of  New 
[*20T]  York,  and  Joshua  Aiken,  of  Peoria,  in  this  state,  an  un- 
divided half  of  the  north  west  fractional  quarter  of  sec- 
tion two  (2),  in  township  six  (6)  north,  of  range  nine  (9)  west ; 
that  Aiken  sold  his  interest  to  said  Lee,  after  this  suit  was  com- 
menced, and  that  said  Lee,  Fisher,  and  Aiken,  at  the  time  of  the 
conveyance  from  Munson,  had  due  notice  of  Doyle's  title  and 
claim  to  the  land  ;  that  Aiken  has  died  since  the  filing  of  the 
original  bill,  leaving  certain  unknown  heirs  ;  and  prays  that  said 
Fisher  and  Lee,  and  the  unknown  iieirs  of  Aiken  be  decreed  to 
convey  to  the  complainants  (except  Tallcut),  heirs  of  said  Doyle, 
their  estate  in  said  land  by  a  proper  deed,  and  in  default  thereof 
that  a  commissioner  be  appointed  to  make  the  deed,  and  con- 
cludes with  a  prayer  for  general  relief. 

Thi.i  bill  was  taken  pro  confesso  against  all  the  defendants  for 
the  want  of  an  answer. 
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Munson's  Answer,  filed  August  18,  1838. 

Ill  his  answer  Munson  says  that  he  believes  that  on  and  before 
Ma}-,  A.  D.  1835,  Teas  owned  in  fee  simple  the  north  west  fi'ac- 
tional  quarter  of  section  two  (2),  in  township  six  (6)  north,  of 
range  nine  (9)  west,  in  Hancock  county,  except  nine  town  lots, 
parts  thereof;  that  Teas  may,  on  the  23d  of  May,  A.  D.  1835,  by 
articles  of  agreement  of  that  date,  have  agreed  to  sell  the  above 
described  premises  to  Doyle  ;  that  many  months  after  he  bought 
and  paid  for  those  premises  he  heard  that  Doyl»  pretended  that 
he  liad  an  agreement  with  Teas  in  relation  to  those  premises  of  a 
date  prior  to  his  purchase,  but  that  he  heard  nothing  of  such 
agreement  at  the  time  of  his  purchase,  and  the  payment  of  the 
purchase  money,  nor  till  long  after  ;  that  he  was  informed  in 
April,  A.  D.  1835,  by  Henry  Kyle,  that  Teas  wished  to  sell,  and 
he  immediately  wrote  to  his  sister,  Mary  Ann  Cutler,  and  direct- 
ed 1ier  to  purchase  the  premises,  and  to  raise  money  to  pay  for 
the  same  by  negotiating  a  draft  on  him,  although  she  was  at  that 
time  indebted  to  him  to  the  full  amount  of  the  purchase  money, 
and  that,  in  pursuance  of  such  directions,  Mrs.  Cutler,  on  or 
about  the  25th  day  of  May,  A.  d.  1835,  purchased  of  Teas  the 
premises  for  him,  and  paid  the  consideration  agreed  upon,  and 
received  the  deed;  that  on  being  informed  by  Mrs.  Cutler  of  the 
purchase,  with  a  request  that  he  would  replace  her  funds,  he 
remitted  to  her  by  mail  a  bank  draft  to  the  full  amount  of  the 
purchase  money,  and  that  it  was  not  till  long  after  this  that  he 
heard,  even  by  rumor,  or  in  any  other  manner,  that  Teas  was 
under  any  agreement  or  promise  of  any  sort  to  any  person  except 
to  him  in  relation  to  those  premises  ;  that  he  has  recently  been 
informed  that  the  consideration  paid  to  Teas  by  Mrs.  Cutler  was 
partly  cash  in  hand  and  partly  by  her  note,  which  note  was  not 
given  with  his  knowledge,  nor  signed  as  by  his  agent,  nor  was  it 
under  his  control,  but  was  simply  Mrs.  Cutler's  individual 
note,  executed  without  his  request,  sanction,  or  knowl-  [*208] 
edge ;  that  he  believes  that,  at  the  time  Teas  sold  and 
conveyed  the  premises  to  him.  Teas  was  seized  of  the  same  in 
fee  simple,  and  that  by  said  deed,  which  was  properly  executed 
and  acknowledged  by  Teas,  and  was  afterwards,  in  June,  A.  D, 
1835,  duly  recorded  in  said  Hancock  county,  conveyed  to  him 
the  absolute  title  thereto,  and  that  the  consideration  was  about 
$900,  which  was  paid  to  Teas  on  or  about  the  25th  day  of  May, 
A.  D.  1835,  at  the  time  of  the  execution  of  said  deed;  that  he  is 
informed  that  Mrs.  Cutler  was  assisted  by  Hiram  Kimball  in 
negotiating  said  purchase,  and  that  at  the  time  of  the  exe- 
cution of  said  deed,  and  at  the  time  of  the  payment  of  the 
purchase   money,  he   did  not  know,  nor  had  he  been  informed, 
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nor  had  he  received  any  intimation,  nor  had  he  any  reason  to 
believe  or  suspect,  and  that  he  is  informed  and  believes  that 
at  the  times  aforesaid,  neither  Mrs.  Cutler  nor  said  Kim- 
ball had  any  knowledge,  information,  or  su^•picion  that  Teas 
had  made  any  agreement  whatever  with  Doyle  for  the  purchase 
of  said  premises ;  that  since  the  execution  of  said  deed  he  lias 
claimed  to  be  the  absolute  owner  of  the  premises  in  law  and 
equity,  and  to  have  a  right  to  do  all  acts  which  such  owner  might 
do;  and  concludes  with  the  usual  prayer,  and  a  general  dis- 
claimer as  to  the  north  half  of  the  south  half  of  the  north  Avest 
quarter  of  section  one  (1),  in  township  six  (6)  north,  of  range 
nine  (9)  west. 

To  this  answer  a  general  replication  was  filed  September  28, 
1838. 

Teas'  Ansv^ee,  filed  October  8th,  1842. 

In  his  answer  Teas  says  that,  on  or  about  the  23d  day  of  May, 
A.  D.  1835,  the  original  complainant,  James  Doyle,  tlien  a 
stranger  to  him,  called  on  him  at  his  residence  in  Commerce, 
Hancock  county,  Illinois,  and  desired  to  purchase  of  him  the 
tracts  of  land  described  in  the  original  bill;  he  admits  that  he 
was  then  the  owner  in  fee  simple  of  the  north  west  fractional 
qnarter  of  section  two  (2),  in  township  six  (6)  north,  of  range 
nine  (9)  west,  but  denies  that  he  was  then,  or  at  any  time 
before,  or  since,  the  owner  of  the  north  half  of  the  south  half  of 
the  north  west  quarter  of  section  one  (1),  in  township  six  (G) 
north,  of  range  nine  (9)  west,  or  that  he  claimed,  or  represented 
himself  to  Doyle,  as  such  owner ;  that  he  was  then  negotiating 
with  the  owner  for  the  purchase  thereof,  and  that  he  fully  repre- 
sented and  explained  to  Doyle  that  he  did  not  own  that  tract,  but 
was  negotiating  for  it,  and  expected  to  obtain  title  in  a  short 
time  ;  he  denies  that  he  was  anxious  to  sell  to  Doyle  said  tracts  of 
land,  or  either  of  them,  or  that  he  and  the  said  Doyle  did  then, 
or  at  any  other  time,  treat  for  the  sale  of  said  lands,  or  make 
and  conclude  any  agi-eement  for  the  sale  and  purchase  thereof, 
as  the  bill  suggests ;  but.  on  the  contrar}^  says  that  when 
Doyle   called  on  him,  he.  Doyle,  was  anxious  to  purchase  the 

lands,  but,  being  a  stranger  to  the  defendant,  he  was  un- 
[*  209]  willing  to  trade,  or  make  any  agreement  with  Doyle  in 

relation  to  the  sale,  but  that  after  considerable  conversa- 
tion, and  at  the  particular  desire  of  Doyle,  the  writing  set  forth 
in  the  original  bill  was  written  and  executed  b}-  the  parties,  and 
was  intended  and  understood  not  as  a  concluded  agreement,  bind- 
ing on  either  of  them,  but  as  a  mutual  offer,  or  the  memorandum 
of  an  agreement  which  the  parties  might  or  might  not  after- 
wards complete,  either  of  them  being  at  liberty  to  decline  the 
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trade  upon  further  consideration,  or  not,  as  he  pleased  ;  that 
while  said  writing  was  being  drawn,  Doyle  desired  to  have  it  in- 
serted in  the  writing,  that  he  had  paitf  some  twenty  or  thirty 
dollars  in  part  of  the  purchase  money  of  the  land,  to  show  a  con- 
sideration, and  to  make  the  writing  binding,  which  the  defendant 
refused  to  have  done,  and  that  after  the  writing  was  executed, 
Doyle,  to  make  the  writing  binding,  oifered  to  pay  ten  dollars, 
and  desired  to  have  the  receipt  of  that  sum  endorsed  on  the 
writing,  saying  that  without  this  the  contract  would  be  without 
consideration  and  not  binding,  which  the  defendant  refused,  say- 
ing that  he  would  do  nothing  to  make  the  writing  obligatory  on 
him  in  future  ;  and  that  Doyle  then  offered  to  pav  thirty,  and  then 
fifty  dollars  and  have  it  endorsed  on  the  writing  as  aforesaid ;  as 
he  said  to  bind  the  bargain,  which  the  defendant  refused,  alleging 
the  same  reason  as  before,  and  that  Doyle  was  very  urgent  on  this 
point,  both  parties  understanding  that  without  such  consideration 
the  writing  would  not  be  obligatory  on  them  ;  and  the  parties  sep- 
arated, both  believing  that  it  was  at  the  option  of  each  to  com- 
plete the  sale  and  purchase,  or  not. 

Teas  then  denies  that  it  was  understood  and  agreed  by  the 
parties  that  they  would  meet  on  the  lid  day  of  June,  1835,  at 
McFadon's  store,  and  that  Doyle  should  then  and  there  pay  liim 
$700 ;  denies  that  Doyle  ever  agreed  to  pay  him  that  sum  at  that 
or  at  any  other  time  and  place,  or  that  there  was  any  such  under- 
standing between  them  ;  denies  that  Doyle  agreed  to  pay,  or  that 
defendant  agreed  to  receive  of  Doyle,  at  that  or  at  any  other  time 
and  place,  $700  in  money,  in  lieu  of  the  $700  to  be  paid,  part  in 
the  assessed  or  agreed  value  of  the  liorse  in  the  writing  men- 
tioned, and  the  balance  in  cash,  in  case  the  trade  should  be  con- 
summated;  denies  that  it  was  understood  and  agreed  that  Doyle 
should  then  and  there  have  the  option  to  pay  over  to  him  the 
whole  of  the  said  $700  in  money,  or  to  pay  that  sum  partly  in  the 
said  stable  horse,  and  tlie  balance  in  cash ;  denies  that  it  was 
agreed  that  Doyle  should  then  and  there  execute  to  Teas  his 
promissory  note  for  $100  for  the  balance  of  the  purchase  money 
of  said  land,  and  positively  and  expressly  denies  the  several 
agreements  and  understandings  set  forth  in  the  bill,  and  every 
part  and  parcel  of  them,  to  be  true. 

The  answer  then  admits,  tliat  before,  and  at  the  time,  and  after 
the  execution  of  the  writing,  but  at  the  same  time  and 
place,  there  was  some  loose  conversation  about  meeting  [*  210] 
on  the  2d  day  of  June,  A.  D.  1835,  at  some  place  which 
was  represented  by  Doyle  as  a  half  way  point  between  said  Com- 
merce and  Quincy,  Adams  county,  Illinois,  to  consummate  the 
trade,  which  place  may  have  been  said  McFadon's  store,  but  de- 
fendant does  not  recollect  distinctly  about  it;  that  it  was  under- 
stood that  the  parties  would  meet  on  that  day,  at  the  place  spe- 
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cified,  if  defendant's  health,  which  was  bad,  would  permit,  when 
and  wliere  Dojde  was  to  produce  said  stable  horse,  and  if  defend- 
ant did  not  appear  at  the  time  and  place  specified,  that  then 
Doyle  would  come,  bringing  with  him  said  stable  horse,  to  the 
residence  of  the  defendant  at  said  Commerce,  and  that  when  the 
parties  so  met  at  either  of  those  places,  it  was  then  understood, 
that  if  the  horse  was  sound,  and  as  fine  and  valuable  as  repre- 
sented by  Doyle,  and  worth  not  less  than  $350,  when  estimated 
in  the  manner  prescribed  in  the  writing,  the  parties  would  pro- 
ceed to  conclude  and  consummate  the  trade,  and  that  Doyle 
should  pay  the  defendant  in  casli  tlie  difference  between  said 
estimated  v.ilue  of  the  horse  and  $700,  and  execute  to  the  defend- 
ant his  note  for  $400,  with  security  to  be  approved  by  the  defend- 
ant, payable  in  fifteen  months  from  the  2d  day  of  June,  A.  D. 
1835,  and  deliver  the  horse  to  the  defendant  at  his  residence  in 
said  Commerce,  from  the  1st  to  the  10th  of  July,  A.  D.  1835, 
but  if  said  horse  was  in  any  of  the  particulars  mentioned  defi- 
cient, it  was  in  the  same  conversation  understood  that  the  said 
trade  was  to  be  at  an  end  ;  denies  positively  that  there  was  any 
understanding,  or  agreement,  that  the  value  of  said  liorse  might 
be  paid  in  money,  or  that  Doyle  was  to  be  at  liberty  to  keep  the 
liorse  and  pay  money,  instead  of  delivering  tlie  horse  to  the 
defendant;  admits  that  he  did  not  go  to  meet  Dojde  at  the  time 
and  place  specified,  and  alleges  that  Doyle  did  not  on  that,  or  any 
otlier  da}''  come  to  jthe  defendant's  residence  at  Commerce,  as  in 
that  event  he  was  to  do  ;  denies  that  Doyle  paid,  or  offered  to  pay, 
said  money,  or  to  deliver  the  horse,  or  to  execute  his  note  to  the 
defendant,  or  to  perform  the  alleged  agreement  or  understand- 
ing ;  does  not  admit  or  believe  that  on  the  2(1  day  of  June,  A.  D, 
1835,  Doyle  was  at  said  McFadon's  store,  ready  and  willing  to 
pay  him  the  said  $700,  and  to  execute  his  note  for  $400  ;  and 
denies  that  then  and  there,  or  at  any  other  time  and  place,  Doyle 
was  ready  and  offered  to  perform  said  agreement  and  understand- 
ing, and  alleges  the  contrary  to  be  true,  and  denies  that  defendant 
ever  refused  to  perform ;  admits  that  soon  after  the  execution  of 
said  writing,  he  sold  and  conveyed  to  Munson  the  north  west 
fractional  quarter  of  section  two  (2),  in  township  six  (6)  north, 
of  range  nine  (9)  west,  and  that  Munson  had  not,  as  he  believes, 
at  the  time  of  his  purchase,  any  knowledge,  information,  or  suspi- 
cion of  the  writing  or  conversation  between  defendant  and  Do^de  ;    jj 

makes  a  general   disclaimer  as  to  the  north  half  of  the    ' 
[*  211]  south  half  of  the  north  west  quarter  of  section  one  (1), 

in  township  six   (6)   north,  of  range  nine  (9)  west,  and 
sets  forth  and  insists  u[)on  the  statute  of  frauds. 

To  this  answer,  a  general  replication  was  filed,  October  8th, 
1842. 
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ABSTRACT  OF  DEPOSITIONS.   Complainants'  Witnesses. 

Deposition  of  Joseph  B.  Teas,  taken  at  Henry  codnty, 
Iowa  Teekitory,  April  20th,  18S9. 

Examination  in  chief.  I  never  saw  Mr.  Munson;  I  once  sold 
and  conveyed  a  piece  of  property  to  Charles  Munson,  who  lived 
in  one  of  the  eastern  states.  I  am  acqua,inted  with  James 
Doyle. 

1  sold  to  Charles  Munson  a  tract  of  land  near  Commerce,  Han- 
cock county,  Illinois  ;  can't  now  give  the  particular  description 
of  the  property ;  said  sale  was  made  in  1835,  I  think  the  last  of 
May  or  first  of  June.  The  supposed  agreement  with  Doyle  was 
made  some  time  previous  to  that  time.  The  purchase  was  not 
made  by  Munson  in  person,  but  by  his  reputed  sister,  Mary  Ann 
Cutler,  and  Hh-am  Kimball,  who  was  a  clerk  in  the  store  of  Mrs. 
Cutler  at  the  time.  If  Kimball  was  the  agent  of  Mr.  Munson,  he 
was  informed  that  Doyle  was  about  to  buy  the  premises  ;  that 
some  short  time  previous  to  selling  the  property,  Doyle  had  par- 
tially agreed  to  purchase  it.  To  the  best  of  ray  recollection, 
there  was  a  written  memorandum  of  an  agreement  made  and 
signed  by  myself  and  Doyle  ;  but  was  not  intended  as  a  convey- 
ance or  deed,  nor  as  a  sale  ;  the  sale  and  conveyance  were  in  fu- 
ture, on  a  day  therein  named,  and  the  terras  therein  expressed. 
In  relation  to  the  supposed  agreement  made  with  Doyle,  I  at  fur- 
tl|est  only  agreed  to  sell  the  premises  to  Doyle  ;  and  that  agree- 
ment was  to  be  consummated  at  a  subsequent  day,  as  the  agree- 
ment will  show,  which  was  never  carried  out  or  fulfilled.  This 
agreement  was  before  the  sale  to  Munson;  and  if  Kimball  was 
Munson's  agent,  he  knew  of  the  agreement ;  but,  if  Mrs.  Cutler 
was  the  agent,  I  think  she  knew  nothing  of  it.  As  to  which  of 
tlie  two  was  Munson's  agent  I  can  not  say,  having  seen  neither  a 
power  of  attorney  nor  letter,  constituting  either  of  them  his 
agent.  The  terms  of  the  sale  were  agreed  on  between  Mr.  Kim- 
ball and  myself;  the  deed  was  examined  by  Mrs.  Cutler  ;  and,  af- 
ter she  had  consulted  with  a  justice  of  the  peace,  I  signed  and 
acknowledged  it,  and  delivered  it  to  her.  I  do  not  recollect  that 
anytliing  was  said  about  a  former  sale ;  think  there  was  not  at 
that,  or  any  other  time,  anything  said  to  Mrs.  Cutler  about  a 
former  sale  ;  she  seemed  the  party  acting  for  Munson  ;  Kimball 
came  to  see  me,  and  bargained  for  the  premises,  and  Mrs.  Cut- 
ler received  the  title  papers,  and  advanced  a  payment  for  the 
property  sold. 

Cross-examination.     As    to   whether    Mrs.    Cutler  was 
Munson's  agent  at  the  time   of  the  sale,  I  have  to  say,  [*212] 
that  she  examined  the  title  papers,  with  a  justice  of  the 
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peace,  and  ajip roved  the  deed.  I  then  signed  and  acknowledged 
it,  and  delivered  it  to  her;  and  she  then  paid  me  $.300  for  Mun- 
son,  in  part  of  the  purchase  money,  and  at  the  same  time  exe- 
cuted her  note,  with  Kimball  as  security,  for  SoOO  more,  which 
was  the  balance.  The  note  was  payable  in  sixty  or  ninety 
days,  and  soon  after  the  note  was  due,  Mrs.  Cutler,  for  Munsou, 
paid  it. 

After  the  agreement  with  Doyle,  I  did  not  see  hira  for  near  two 
3'ears ;  and  Doyle  did  not  at  the  time  of  the  agreement,  nor  at 
any  other  time,  comply  with  the  same  in  any  respect,  nor  did  lie 
ever  pay,  or  offer  to  pay,  or  tender  any  payment,  according  to  said 
agreement.  At  the  time  of  the  agreement  with  Doyle,  and  after 
it  was  placed  in  his  hands,  he  proposed  to  pay  me  a  small  amount 
of  money,  the  receipt  of  which  the  said  Doyle  desired  to  have 
endorsed  on  the  back  of  the  writing,  which  I  refused  to  do.  say- 
ing, that  I  would  take  nothing  at  that  time,  and  that  1  would  not 
do  anything  to  make  the  writing  binding  ;  which  Doyle  anxiously 
insisted  on,  but  I  refused. 

Deposition  of  John  Vance,  taken  in  Grant  county,  Wis- 
consin Territory,  April  8th,  1839. 

Examination  in  chief.  I  knew  of  Teas'  selling  to  JMunson  a 
tract  of  land  adjoining  the  town  of  Commerce,  in  Hancock  county, 
being  the  same  Teas  had  previously  sold  to  Doyle.  The  said 
Munson  made  the  purchase  through  an  agent,  and  not  in  person. 
Hiram  Kimball  was  the  agent  and  said  Kimball  did  know  of  the 
sale  from  Teas  to  Doyle,  at  and  f)revious  to  tlie  time  of  the  sale 
from  Teas  to  Munson.  Hiram  Kimball  told  me,  previous  to  the 
sale  and  conve3'ance  from  Teas  to  Munson,  that  the  title  which 
Teas  gave  to  Doyle  for  said  land  was  not  good  for  anything  ;  that 
he,  Kimball,  would  buy  the  land  of  Teas  for  Munson,  and  risk  it 
any  how. 

A  part  of  the  premises  was  known  as  the  north  west  fractional 
quarter  of  section  two  (2),  in  township  six  (6)  north,  of  range 
nine  (9)  west.  The  remainder  was  in  section  one  (1),  san)e 
township  and  range.     I  do  not  recollect  the  particular  description. 

I  was  told  by  Teas,  previous  to  the  sale  from  Teas  to  Munson, 
that  he,  Teas,  iiad  sold  to  Doyle  ;  that  he  was  to  meet  Doyle  at 
Bear  Creek  on  a  certain  day  after,  and  to  get  his  pay  for  said 
premises,  and  to  take  a  stallion  in  part  payment. 

Cross-examination.  I  have  seen  Munson  at  Commerce,  but 
don't  recollect  when. 

Quest.  "  Was  or  was  not  Mary  Ann  Cutler  agent  for  Mun- 
son, at  the  time  of  the  sale  from  Teas  to  Munson,  and  did  she 
or  did  she  not  pay  the  purchase  money  for  said  Munson  to  said 
Teas?" 
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Ans.     "Not  according  to  the  best  of  my  knowledge."    [*  213] 
Quest.     "  Was  or  was  not  Hiram  Kimball  agent  for  said 
Mary  Ann  Cutler,  and  in  her  employ,  at  the  time  of  said  sale?" 
Ans.     "According  to  the  best  of  my  knowledge,  he  was." 
The  land  already  described,  is  the  same  sold  by  Teas  to  Mun- 
son,  and  which,  it  is  pretended,  had  been  previously  sold  by  Teas 
to  Doyle. 

Hiram  Kimball  told  me,  previous  to  the  sale  of  the  land  by 
Teas  to  Munson,  that  he,  Kimball,  knew  of  Doyle's  buying  the 
land  of  Teas ;  but  that  Doyle's  title  was  not  good  for  anything  ; 
that  he,  Kimball,  would  buy  the  land  of  Teas  for  Munson,  and 
i-isk  the  title  any  how.  And  said  Kimball  also  told  me,  after  the 
sale  and  conveyance  from  Teas  to  Munson,  that  he  (Kimball)  had 
served  Doyle  a  slick  trick,  and  got  the  land  before  Doyle  paid  for 
it.  I  do  not  recollect  the  exact  time  of  these  conversations;  they 
took  place  in  Commerce. 

First  Deposition   of  Benjamin   Walby,  taken   in  Adams 
COUNTY,  Illinois,  September  11th,  1839. 

Examination  in  cliief.  I  am  acquainted  with  Doyle;  saw  Mr. 
Teas  but  once,  v/hen  he  and  Doyle  made  a  trade  about  two  cer- 
tain pieces  of  land;  this  was  May  23,  1835.  The  price  for  the 
two  pieces  of  land  agreed  on  was  fllOO,  and  the  payments  as  fol- 
lows: $800  on  the  2d  day  of  June  following,  and  the  balance  in 
fifteen  months  from  the  date  of  the  contract.  The  land  was  the 
north  west  fractional  quarter  of  section  two  (2),  in  township  six 
(6)  north,  of  range  nine  (9)  west,  and  the  north  half  of  the  south 
half  of  the  north  west  quarter  of  section  one  (1),  in  township  six 
(6)  north,  of  range  nine  (9)  west. 

The  parties  agreed  that  the  payment  of  the  $800  should  be 
made  at  McFadon's  store,  on  Bear  Creek,  in  Adams  county,  on 
the  2d  day  of  June,  1835.  I  went  with  Doyle  to  McFadon's 
store,  on  Bear  Creek,  at  the  time  agreed  on,  and  Mr.  Doyle  had 
v/ith  him  the  sum  of  $800.  I  saw  it  counted  out  on  the  counter 
of  said  store.  Mr.  Doyle  was  ready  to  pay  it  to  Mr.  Teas ;  he 
remained  at  said  place  till  near  sunset,  and  no  one  appeared  for 
said  Teas  to  receive  the  money. 

I  know  of  my  own  knowledge  that  the  payments  were  to  be 
made  as  I  have  stated.  I  did  not  make  any  minutes,  but  rely  on 
my  memory. 

Cross-examination.  I  went  to  McFadon's  store  on  the  day  that" 
was  agreed  on  by  the  parties.  I  can't  say  that  it  was  the  2d  of 
June,  1835. 

The  money  counted  out  by  Doyle  was  part  silver,  and  part 
bank  notes.  I  did  not  count  it;  I  saw  it  counted  clearly  over 
once  or  twice  ;    am    certain   there  was  $800 ;    I  can't  say  how 
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[*  214]  much  there  was  in  silver.  It  might  be  half  silver;  I  did 
not  take  particular  notice  ot"  the  quantity  of  each. 

We  went  to  McFadon's  store  about  11  o'clock  A.  M,,  and  re- 
mained there  until  near  sundown. 

Quest.  For  what  purpose  were  you  present  at  the  making  of 
the  contract  between  Teas  and  Doyle,  on  the  23d  May,  1835? 

Ans.  I  went  with  Doyle  to  see  the  country;  had  an  idea  of 
taking  a  farm  in  Hancock.  I  did  not  know  anything  of  the  trade 
before  I  went,  and  liad  no  interest  in  it. 

Deposition  op  Tfiomas  Beatty,  taken  in"  Adams  county, 
Illinois,  September  11th,  1839. 

I  was  at  McFadon's  store  on  Bear  Creek,  in  Adams  county,  on 
the  2d  day  of  June,  1835.  James  Doyle  was  there.  I  went  with 
liim  and  Mr.  Walby,  at  Doyle's  request,  to  see  him  pay  Mr.  Teas 
a  sum  of  money  for  land  which  Mr.  Doyle  liad  bought  of  Teas. 
Doyle  counted  out  on  the  counter  of  the  store  $800.  Doyle  said 
he  was  ready  to  pay  it  to  Teas  on  the  said  land.  Do^ie  remained 
at  the  store  till  near  sundown. 

Deposition  of  Wm.  White,  taken  in  Hancock  county,  Illi- 
nois, August  30th,  1839. 

I  am  acquainted  with  the  parties  to  the  suit,  and  witli  the  pre- 
mises in  question.  I  heard  Teas  say  he  had  contracted  the  laud 
10  Doyle;  the  length  of  time  I  can  not  recollect,  but  think  it  was 
about  ten  days  after  the  sale  should  have  taken  place  from  Teas 
to  Doyle,  as  Teas  said.  The  conversation  was  at  Teas'  liouse  on 
the  premises.  Teas  said,  in  the  same  conversation,  that  Doyle 
was  to  make  a  payment  on  the  land  in  a  short  time,  but  I  do  not 
remember  that  he  stated  where  it  was  to  be  made. 

Soon  after,  and  during  the  same  season.  Kimball  told  me  he  had 
bought  the  land  in  question  of  Teas  for  Munson,  and  that  he  was 
authorized  by  Munson  to  purchase  it  for  him.  At  the  time  of  the 
conversation,  I  resided  at  Alexander  White's,  adjoining  the  pre- 
mises. I  think  the  conversation  took  place  four  years  ago  this 
summer,  but  do  not  recollect  distinctly  . 

Deposition  of  Laurtnda  Barnes,  taken  in  Hancock  county, 
Illinois,  Septembeii  3d,  1839. 

I  heard  Mr.  Teas  say  he  had  sold  the  land  to  Mr.  Kimball,  and 
that  he  had  bouglit  it  his  own  risk.  I  heard  Mr.  Kimball  say  he 
did  not  apprehend  anv  danger;  he  did  not  think  he  would  lose  the 
land;  he  did  not  think  the  writings  from  Teas  to  Doyle  were  good 
for  anything. 
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The  land   lay  adjoinin^^   Commerce,  I  cannot  give  the 
numbers.     I  suppose  it  was  the  same  on  which  Teas  then  [*215] 
lived. 

Deposition    of    Solomon    Atchison,    taken    in    Hancock 
COUNTY,  Illinois,  October  22d,  1839. 

Examination  in  chief.  I  am  acquainted  with  the  parties  to  the 
suit ;  I  should  suppose  that  the  sale  of  the  premises  from  Teas  to 
Doyle  was  made  three  or  four  years  since.  I  understood  from 
both  Doyle  and  Teas,  that  Doyle  had  contracted  for  it ;  and  I  un- 
derstood from  Mrs.  Cutler,  that  she  had  also  bought  it  from  Teas, 
and  that  it  was  Munson's  property.  If  Doyle  purchased  it  at  all, 
and  I  understood  from  both  Doyle  and  Teas  that  he  did,  he  pur- 
chased a  short  time  before  Mrs.  Cutler  did  for  Munson.  I  was 
not  present  when  Mrs.  Cutler  purchased  the  property  in  question, 
nor  when  Kimball  and  others  talked  of  purchasing.  I  think  I  had 
conversation  with  Mrs.  Cutler  respecting  that  purchase  ;  I  think 
it  was  on  that  day,  or  the  day  after,  or  thereabouts,  that  I  heard 
there  was  a  contract  between  Doyle  and  Teas,  previous  to,  and 
on  the  same  day  with,  her  purchase  for  Munson.  I  heard  both 
Kimball  and  Mrs.  (Sutler  say  that  they  were  about  to  purchase  the 
premises  for  Mrs.  Cutler,  and  that  Kimball  went  after  Teas  to 
purchase.  I  did  not  understand  from  them  that  they  completed 
the  purchase  on  that  day.  I  understood  that  they  completed  the 
purchase,  l)ut  can't  be  positive  as  to  the  day.  Since  said  conver- 
sation, I  have  not  heard  Kimball  or  Mrs.  Cutler  say  that  they,  or 
either  of  them,  purchased  those  premises  for  Munson.  I  can't 
recollect  the  conversation  between  Mrs.  Cutler  and  m^'self,  in  re- 
lation to  the  sale  to  Doyle,  and  the  purchase  by  her.  I  know  that 
we  had  some  conversation  about  the  sale  to  Doyle,  but  I  cannot 
recollect  the  amount  of  it,  neither  can  I  say  positively  what  the 
conversation  was;  but  I  think  it  was  about  the  rights  of  Doyle. 
I  do  not  recollect  that  Mrs.  Cutler  spoke  at  that  time  of  the  rights 
of  Doyle  to  the  premises  in  question.  I  believe  I  had  conversa- 
tion with  her  respecting  Doyle's  purchase.  I  can't  recollect  any 
part  of  it  that  I  am  willing  to  swear  to.  I  do  not  know  that  Mrs. 
Cutler,  at  the  time  she  purchased  the  premises,  knew  of  the  pre- 
vious purchase  by  Doyle ;  it  is  my  impression  that  she  did  ;  my 
impression  is  that  I  got  the  impression  from  the  conversation  be- 
tween Mrs.  Cutler  and  myself.  I  believe  that  Mrs.  Cutler  and 
myself,  on  the  day  she  was  about  to  purchase  the  premises  in 
question,  had  a  conversation  on  the  subject  of  her  purchase.  It 
is  my  impression  that  the  purchase  of  Doyle  from  Teas  was  spoken 
of  between  us  in  that  conversation ;  but  the  exact  words  of  the 
conversation  I  cannot  recollect.  I  have  no  doubt  in  my  mind, 
that  the  sale  from  Teas  to  Doyle  was  a  part  of  that  conversation. 
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I  was  then  residing  about  three  quarters  of  a  mile  from  tlie  prem- 
ises. I  do  not  know,  but  I  think  the  sale  from  Teas  to  Do3-le 
was  not  a  matter  of  public  notoriety  previous  to,  or  at  the 
[*216]  time  of,  Munson's  purchase.  I  am  not  positive  that  I  ever 
did  communicate  to  Mrs.  Cutler  the  fact  of  Doyle's  pur- 
chase from  Teas,  but  it  is  my  impression  that  I  did  ;  and  if  I  did, 
it  was  on  the  day  she  purchased  from  Teas,  and  before  she  made 
the  purchase.  I  have  no  doubt  that  I  did  on  that  day  converse 
with  Mrs.  Cutler  upon  the  subject  of  the  purchase  of  Doyle  from 
Teas.  I  have  no  doubt  that  Mrs.  Cutler  and  Kimball  made  the 
purchase,  with  notice  of  previous  bargain  or  sale  from  Teas  to 
Doyle.     It  is  my  impression  that  they  knew  of  the  sale  to  Doyle. 

Cross-examination.  I  believe  Teas  was  living  on  the  premises 
at  the  time  of  the  alleged  sale  to  Munson.  My  recollection  is  a 
little  imperfect  and  confused,  owing  to  the  lapse  of  time  since  the 
events  referred  to.  I  cannot  be  positive  as  to  the  conversations 
between  Mrs.  Cutler  and  myself.  I  do  not  think  the  conversation 
between  Mrs.  Cutler  and  myself  could  have  related  to  my  having 
sent  Doyle  to  Teas  to  make  the  purchase.  I  do  not  think  that 
the  time  which  elapsed,  between  the  purchase  by  Doyle  of  Teas, 
and  the  purchase  of  Teas  for  Munson,  was  to  exceed  two  or  three 
days,  perhaps  not  so  long.  I  did  not  know  at  the  time  of  my  said 
conversation  with  Mrs.  Cutler,  that  Teas  had  actually  sold  to 
Dovle,  but  it  was  my  understanding  that  he  had. 

Examination  in  clm'f  resumed.  I  do  not  recollect  the  exact 
words  of  the  conversation  between  Mrs.  Cutler  and  myself;  but 
I  remember  the  subject  matter.  The  substance  was  about  the 
sale.  The  conversation  and  the  sale  both  took  place,  as  well  as  I 
recollect,  in  the  spring  of  1835. 

Deposition   of  James  W.  Woods,   taken  at  Burli>'gton, 
Iowa  Territory,  March  oUth,  1842. 

Examination  in  chief.  I  knew  Joseph  B.  Teas  and  Mrs.  Mary 
Ann  Wliitney,  and  have  known  them  since  the  summer  or  fall  of 
l8o4,  when  they  resided  at  Commerce,  Hancock  county,  Illinois; 
and  I  first  knew  Doyle  in  the  summer  of  18o4,  when  he  resided 
in  Adams  county,  Illinois.  I  knew  of  a  sale  of  the  north  west 
fraction;.',  quarter  of  section  two  (2),  in  township  six  (6)  north, 
of  range  nnie  (9)  west,  made  by  Teas  to  Doyle.  In  the  fall  of 
18o4,  Doyle  made  a  contract  with  Teas  for  the  said  land,  and  wa? 
to  pay  him  about  $1100,  part  to  be  paid  in  a  stud  horse,  and  the 
balance  in  cash  ;  and  Teas  gave  Doyle  a  bond  to  make  a  deed, 
and  Doyle  was  to  have  time  for  the  payment  of  the  purchase 
money.  The  horse  was  to  be  valued  by  men  chosen  for  that  pur- 
pose, on  liis  delivery,  if  the  parties  could  not  agree  on  his  value. 
The  bond  given  by  Teas  to  Doyle  did  not  contain  a  penalty,  but  was 
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what  I  considered  a  written  memorandum  of  the  parties,  and,  I 

think,  contained  the  terms  of  sale  and  payment,  and  was  signed 

by  both  parties.     I  have  seen  the  agreement,  but  it  is  so 

long  since  I  cannot  recollect  its  precise  date  or  terms.  [*217] 

The  above  is  the  substance  of  my  knowledge  as  derived 

from  both  Teas  and  Doyle.     I  think  this  agreement  was  made  in 

the  early  part  of  the  fall  of  1834. 

I  know  of  the  sale  of  said  property  by  Teas  to  Munson  through 
his  agent,  Mrs.  Mary  Ann  Cutler,  in  the  fall  or  early  part  of  the 
winter  of  1834,  and  after  the  sale  by  Teas  to  Doyle.  Mrs.  Cutler 
informed  me  she  was  about  to  make  a  purchase  of  the  said  land 
for  her  brother,  Charles  Munson.  I  was  then  acting  as  attorney, 
in  the  settlement  of  the  estate  of  George  Y.  Cutler,  her  late  hus- 
band, and  employed  by  her  in  .the  settlement  of  his  affairs.  I 
told  her  of  the  sale  by  Teas  to  Doyle,  and  advised  her  not  to  pur- 
chase said  land,  and  that  Teas  had  sold  to  Doyle,  and  that  he  could 
not  make  a  good  title.  I  knew  that  after  this  conversation,  Mrs. 
Cutler  did  purchase  said  land  of  Teas  ;  and,  as  she  informed  me, 
for  said  Munson,  her  brother,  as  his  agent.  I  think  she  gave  him 
about  $1200.  The  sale  to  Doyle  was  previous  to  the  sale  to  Mun- 
son ;  this  I  learned  from  Teas  and  Mrs.  Cutler,  and  the  agree- 
meet  made  by  Teas,  having  seen  them.  I  was  acting  as  attorney 
in  some  business  for  Mrs.  Cutler,  and  she  informed  me  of  the  time 
of  the  sale  to  Munson,  which  was  after  the  conversation  already 
spoken  of  between  Mrs.  Cutler  and  mj-self.  The  first  conversa- 
tion with  Mrs.  Cutler,  alluded  to,  took  place  at  her  residence,  in 
said  Commerce,  in  the  fall  or  winter  of  1834.  In  that  conversa- 
tion, she  informed  me  that  she  was  to  pay  Teas  more  than  Doyle 
by  some  S50  or  $100  ;  I  do  not  recollect  the  exact  amount.  We 
had  a  good  deal  of  conversation,  but  I  cannot  at  this  time  recol- 
lect all  the  circumstances  ;  I  have  had  my  attention  drawn  to  the 
particular  facts  deposed  to,  by  being  requested  by  Doyle  to  recol- 
lect them,  knowing  that  a  suit  was  pending  in  relation  to  the 
title. 

Third  Deposition  of  Benjamin  Walby,  taken  at  Quincy, 
Illinois,  September  9th,  1842. 

Examination  in  chief.  I  am  the  same  Benjamin  Walby  whose 
deposition  has  been  already  twice  taken  in  this  cause ;  once  by 
complainant,  and  once  by  defendants. 

Quest.  Have  you  or  not  ever  been  legally  interested  in  the  re- 
sult of  this  suit. 

Ans.  Mr.  Doyle  had  promised  me  a  lot  in  the  town  of  Com- 
merce, in  the  event  of  his  gaining  the  suit ;  that  promise  was 
made  before  the  first  deposition  was  taken  ;  there  was  no  writ- 
ings between  us.     I  went  to  see  him  a  few  days  before  his  death, 
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concerning  the  lot,  and  asked  him  whether  he  was  going  to  give 
me  the  lot  he  liad  promised  me.  He  replied  that  he  did  not  know 
whether  he  should  or  not,  as  I  did  not  come  up  there  to  live,  as 

he  had  expected. 
[*  218]  I  certainly  expect  to  receive  said  lot,  in  case  Doyle's 
heirs  succeed  in  said  suit.  The  reason  why  I  expect  it 
is,  that  all  the  parties  well  knew  the  old  gentleman  had  promised 
me  the  lot,  and  from  tliis  reason  I  think  they  would  consider  me 
entitled  to  it ;  I  don't  know  whether  or  not  I  have  a  legal  claim 
to  the  lot,  in  case  the  heirs  succeed.  Mr.  Patrick  Doyle  called 
on  me  and  gave  me  notice  of  his  father's  death,  and  said  he  hoped 
I  would  be  the  same  friend  in  this  Teas  case  I  was  before.  Chris- 
topher Tallent,  who  married  one  of  Doyle's  daughters,  called  on 
me,  and  the  conversation  with  him  was  about  the  same.  They 
wished  me  to  do  as  I  had  done  before.  This  was  all  the  conver- 
sation on  the  subject.  In  my  mind  I  was  to  receive  the  lot  in  the 
event  of  their  success.  Tiiey  made  me  no  other  promise  than 
what  I  have  stated.  I  liave  told  all  that  occurred.  I  don't  now 
recollect  whether  I  stated  in  my  first  deposition  that  I  was  inter- 
ested or  not.  I  had  some  conversation  with  Doyle  at  that  time 
and  told  him  that  I  could  not  tell  whether  I  was  interested  or  not. 
I  don't  recollect  that  I  did  state  anything  in  said  deposition  about 
said  promise ;  the  reason  I  did  not  state  anything  in  the  deposi- 
tion about  it,  was  because  I  left  it  to  Mr.  Doyle.  In  consequence 
of  the  conversation  with  him  I  did  not  say  anything  about  it,  as 
I  did  not  knov/  whether  I  was  interested  or  not,  and  left  it  to 
him.  I  don't  know  that  I  can  recollect  the  conversation  ;  but,  as 
near  as  I  can  recollect,  he  said  he  would  make  all  things  straight 
as  he  promised. 

I  was  present  when  the  agreement  was  made  between  Teas  and 
Doyle,  upon  whicli  I  was  examined  in  my  first  deposition,  and 
witnessed  it ;  I  cannot  now  tell  the  day  ;  I  cannot  swear  to  the 
year.  I  stated  it  in  my  former  deposition,  at  which  time  I  recol- 
lected it  more  fully.  The  first  pajanent  was  to  be  made  at  Mc- 
Fadon's  store.  I  cannot  now  recollect  the  exact  sum  to  be  paid, 
nor  how  the  payment  was  to  be  made.  I  recollect  tliat  I  attended 
with  said  Doyle  at  said  store,  on  the  day  agreed  upon,  for  the 
purpose  of  jierforming  said  contract.  Teas  was  not  present  at 
said  store,  at  the  time  Doyle  and  myself  attended  there.  I  have 
not  now  the  recollection  of  what  was  done  at  that  time  and  place. 

I  have  stated  the  particulars  in  my  first  deposition.  I  believe 
Doyle  was  then  and  there  prepared  to  make  tlie  first  payment  ac- 
cording to  the  agreement.  I  recollect  that  Doyle  couiited  a  sum 
of  money,  but  do  not  recollect  the  amount.  Thomas  Beatty  was 
present  on  said  occasion. 

CroHs-ezamination.  Christopher  Tallent,  to  the  best  of  my 
recollection,  called  on  me  about  three  weeks  ago.     We  had  some 
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little  talk  in  relation  to  the  suit ;  that  was  his  business  ;  he  had 
no  other  business.  I  live  in  Adams  county;  Tallent  lives  in  Han- 
cock county,  about  45  miles  from  ray  house.  Tallent  told  me  at 
that  time  that  the  opposite  party  were  about  to  take  my 
deposition.  At  the  first  meeting  with  Patrick  Do3'le  [*  219] 
and  Christopher  Tallent,  after  the  death  of  Doyle,  in  their 
conversation  to  me,  I  understood,  from  the  conversation  that 
they  were  going  to  do  as  the  old  man  had  promised  ;  I  certainly 
understood  that  I  was  to  receive  from  the  heirs  of  Doyle,  alot  in 
Commerce,  in  the  event  of  their  success  in  said  suit.  I  do  now 
expect,  in  that  event,  to  receive  the  lot.  I  gathered  that  under- 
standing from  the  conversation  with  them  before  mentioned. 
That  was  all  the  conversation  I  had  with  them. 


Deposition  of  Hugh  White,  taken  at  Hancock  county, 
Illinois,  October  10th,  1842. 

I  lived  about  half  a  mile  from  where  Commerce  city  now  is, 
from  the  year  1824,  to  the  year  1839.  I  am  now  a  pilot  on  the 
upper  Mississippi,  from  St.  Louis  to  Prairie  du  Chien.  I  am  well 
acquainted  with  the  land  in  question  ;  it  corners  with  the  corner 
of  my  land.  There  is  no  steamboat  landing  along  the  bank  of  said 
Teas  tract.  A  loaded  steamboat  of  the  ordinary  size  cannot  land 
there  when  the  water  is  low.  It  is  not  safe  or  suitable  for  such  a 
boat  to  land  there,  when  the  water  is  at  a  common  boating  stage ; 
and  we  never  land  there,  unless  the  water  is  very  high,  and  we 
are  compelled  to  do  it.  There  are  two  steamboat  landings  for  the 
city  of  Nauvoo.  The  lower  landing  is  between  two  and  three 
hundred  yards  above  the  north  west  corner  of  the  premises  in 
question ;  and  the  upper  landing  is  near  half  a  mile  above  the 
lower  one.  The  upper  landing  is  the  main  one.  There  is  no 
steamboat  channel  from  the  lower  landing  as  you  descend  the 
river.  When  we  go  to  the  lower  landing,  and  consider  the  water 
high  enough,  we  cross  directly  to  the  opposite  side  of  the  river, 
and  keep  down  the  opposite  side  to  Montrose.  When  the  water 
is  not  high  enough  to  cross  straight  over,  we  run  up  the  shore 
about  600  yards,  and  intersect  the  main  channel  of  the  Mississippi. 
A  loaded  steamboat  of  the  ordinary  size  could  not  safely  run 
across  the  river  from  any  part  of  the  Teas  tract,  into  the  steam- 
boat channel,  at  an  ordinary  stage  of  water.  I  should  not  say 
there  is  any  steamboat  channel  from  the  city  of  Commerce  down 
on  this  side.  There  is  a  way  they  run  at  high  water,  but  it  is  not 
a  channel.  The  Teas  tract  cannot  be  safely  used  as  a  steamboat 
landing.  The  upper  landing  is  a  good  one,  and  a  natural  landing. 
The  lower  one  has  been  improved.  The  rapids  commence  at  the 
lower  landing,  and  run  at  an  angle  of  forty-five  degrees  half  way 
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across  the  river,  and  from  thence  to  the  lower  end  of  Montrose, 
in  a  course  south  of  south  west. 

I  was  acquainted  with  James  Doyle  ;  and  lie  did  claim  the  pre- 
mises in  question  at  all  times  as  his  own.  I  became  acquainied 
with  him  five  or  six  years  ago,  and  knew  him  till  his  death.     He 

resided  one  and  a  half  or  two  miles  from  me. 
[*220]  Cross-examination.  All  the  principal  improvements  in 
Nanvoo  are  on  the  lower  side  of  the  premises  in  dispute, 
in  the  vicinity  of  the  Nauvoo  House.  There  is  no  steamboat 
landing  along  that  part  of  Nauvoo;  none,  where  a  safe  landing 
can  be  had,  except  in  liigh  water.  The  current  of  the  river  in- 
creases in  rapidity,  immediately  below  the  lower  landing,  and 
continues  increasing  a  little  over  half  a  mile,  and  there  is  consid- 
ered to  be  the  swiftest  place.  It  is  about  one  fourth  more  rapid 
in  front  of  the  premises  in  dispute,  than  at  the  lower  landing,  and 
runs,  on  an  average,  near  the  shore,  in  the  ordinary  stage  of  water, 
I  should  think,  at  the  rate  of  three  and  a  half  miles  an  hour.  The 
average  rate  of  the  current  of  the  Mississippi  river,  between 
Quincy  and  Alton,  at  the  ordinary  stage  of  water,  is  two  and  a 
half  or  three  miles  an  hour. 

Re-examination  in  chief.  There  is  a  bar  one  hundred  and  fifty 
or  two  hundred  yards  below  the  lower  landing,  which  a  loaded 
boat  of  the  ordinary  size  cannot  pass,  at  an  ordinary  stage  of  water. 
The  lower  landing  has  been  improved  b}^  making  a  wharf  twenty 
or  thirty  feet  out  into  the  river  ;  and  a  similar  landing  could  be 
made  in  front  of  the  Teas  tract,  which  could  be  used  in  high 
stages  of  water  ;  but  I  should  think  not  more  than  two  months  in 
the  year.  Common  sized  boats,  when  loaded,  could  not  land  at 
an  ordinary  stage  of  water. 

ABSTRACT  OF  DEFENDANTS'  DEPOSITIONS. 

Deposition  of  Mrs.  Mary  Ann  Whitney,  taken  at  Qctincy, 
Illinois,  August  oIst,  1839. 

I  am  acquainted  with  the  defendants,  and  know  that  Munson 
purchased  of  Teas  tiie  north  west  fractional  quarter  of  section  two 
(2),  in  township  six  (6)  north,  of  range  nine  (U)  west,  in  Hancock 
county,  Illinois ;  the  purchase  was  made  in  the  spring  of  A.  D. 
1835,  not  by  Munson  in  person,  but  by  Hiram  KimbuU,  who  was 
at  the  time  my  agent,  and  acted  as  such  in  negotiating  the  pur- 
chase, which  was  made  under  my  directions,  as  agent  for  Mun- 
son. I  think  Munson  paid  for  the  land  between  $900  and  $1000. 
Five  hundred  dollars  were  i)aid  in  cash  at  the  time  of  the  pur- 
chase, and  the  balance  in  two  or  three  montlis  after.  At  the  time 
of  the  purchase  U)v  Munson,  I  had  no  knowledge  of  a  prior  sale 
of  said  land  by  Teas  to  Doyle,  or  to  any  other  person.     Hiram 
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Kimball  was  not  the  agent  of  Munson,  in  negotiating  the  pur- 
chase, nor  wab  ho  ever  Munson's  agent,  for  any  purpose,  till 
after  that  time.     I  think  he  has  since  acted  as  agent  for  Munson. 

Deposition  of  William  Pr.icE,  taken  at  Quincy,  Illinois, 

SEPTEMiiEB,    8th,  1842. 

I  think  I  knew  James  Doyle  in  the  years  1834  and  1835;  was 
acquainted  with  Benjamin  Walby  previous  to  that  time.  In 
June,  1835, 1  v/asin  the  employment  of  John  W.  McFadon,  [*221] 
in  his  store  on  Bear  Creek,  in  Adams  county,  Illinois  ;  it 
was  called  McFadon's  store.  I  think  neither  said  McFadon,  nor 
any  other  person,  except  myself,  was  engaged  in  and  about  said 
store  during  any  part  of  that  month.  I  do  not  remember  that 
said  Doyle  and  Walby  were  together  at  said  store  at  any  time 
during  the  months  of  May,  June,  or  July,  A.  D.  1835,  nor  do  I 
recollect  that  at  any  time  during  that  period,  said  Doyle  pro- 
duced or  counted  out  any  sum  of  money  at  said  store.  If  Doyle 
liad  come  to  said  store,  and  counted  out  the  sum  of  $700  or  $800, 
half  in  specie  and  half  in  bank  bills,  to  tender  on  a  contract,  and 
had  remained  about  there  a  good  part  of  the  day  for  that  purpose, 
in  either  of  said  months,  I  tiiink  I  should  have  recollected  such 
a  transaction.  Small  sums  of  money  were  frequently  counted 
out  there,  but  such  large  sums  seldom ;  1  do  not  now  recollect 
of  any  such  amount  being  produced  and  counted  out  there. 

Cross-examination.  Tliere  were  two  counters  in  said  store  in 
the  shape  of  an  L,  running  across  the  end  and  along  the  side  of 
the  room,  connected  by  a  door  at  the  angle.  There  were  two 
rooms  in  the  store,  both  fronting  on  and  having  a  door  opening 
on  the  street,  and  in  the  room  in  which  there  was  no  counter 
there  was  a  table.  Said  store  was  a  place  of  considerable  resort  for 
persons  to  trade  and  do  business,  as  well  with  each  other,  as  with 
the  proprietor  or  clerk  of  the  store.  There  were  frequently  many 
persons  there  at  the  same  time,  and  they  were  often  engaged  in 
transactions  in  which  I  was  not  concerned,  and  of  which  I  took 
no  notice,  and  they  might  have  counted  out  sums  of  money  in 
one  part  of  tlie  store,  while  I  was  engaged  in  another  part,  with- 
out my  noticing  or  remembering  it,  unless  my  attention  was  par- 
ticularly called  to  it.  My  attention  was  frequently  called  to 
notice  such  things. 

I  cannot  be  positively  certain  that  said  Doyle  and  Walby  were 
not  at  said  store  together  on  the  2nd  day  of  June,  A.  d.  1835,  nor 
tliat  they  did  not  then  and  there  count  out  a  sum  of  money,  on 
the  counter  of  said  store,  to  any  amount. 
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Second  Deposition  of  Benjamin  Walby,    taken  at  Quincy, 
Illinois,  September  Sth,  1842. 

I  iim  the  same  Beiijarain  Walby  whose  deposition  was  taken  in 
this  case  in  Quincy,  Illinois,  in  A.  D.  1839.  I  was  present  at  the 
time  of  the  execution  of  the  writing  signed  by  Teas  and  Doyle, 
about  the  lands  for  which  this  su:t  is  brought,  on  the  23d  of  May, 
A.  D.  1835.  I  do  not  recollect  that  any  money,  or  anything  else, 
was  then  paid  to  Teas  on  account  of  the  land.  Doyle  said  to 
Teas,  to  the  best  of  my  recollection,  "  I  will  give  you  ten  dollars 
to  bind  the  bargain."-  Teas  replied,  to  the  best  of  my  recollec- 
tion, that  he  would  not  take  any  till  they  met  at  McFa- 
[*222]  don's.  I  don't  recollect  that  Doyle  desired  to  have  it 
expressed  in  the  writing  that  a  certain  sum  of  money  had 
been  received  on  account  of  the  land. 

Quest.  For  what  reason  did  Doyle  want  Teas  to  receive  ten 
dollars  on  account  of  the  land  ? 

Ans.  The  reason  was  he  talked  this  way,  if  3'ou  take  ten 
dolhirs  we  bind  the  bargain. 

I  do  not  recollect  that  Teas  gave  any  reason  for  refusing  to 
take  the  money.  Doyle  had  not  then  with  him  the  horse  men- 
tioned in  the  writing ;  Teas  had  never  seen  the  horse.  Doyle 
represented  to  Teas  that  the  horse  was  worth  from  $300  to  $!3  ,0. 
By  the  conversation  then  had,  Teas  had  the  option  to  refuse  the 
horse  and  take  the  money,  if  he  did  not  like  the  horse,  when  he 
saw  liim.  Doyle  wished  to  get  rid  of  the  liorse  at  that  price,  if 
Teas  would  like  him,  if  not,  he  was  to  furnish  Teas  with  the 
money  ;  that  was  the  way  I  understood  the  trade  ;  if  Teas  liked 
the  horse  at  the  valuation,  be  was  to  take  him  or  leave  him.  It 
was  my  understanding  that  Doyle  was  to  bring  the  horse  v/ith 
him  to  McFadon's  store,  on  the  2d  day  of  June,  A.  D.  1835,  to 
exhibit  to  Teas.  Doyle  did  not  have  said  horse  with  him,  when 
we  were  there  together  on  that  day.  I  never  understood  in  that 
conversation,  that  in  case  Teas  did  not  meet  Doyle  at  McFadon's 
store  on  tliat  day,  Doyle  should  bring  said  horse  to  Commerce, 
where  Teas  lived. 

Cross-examination.  At  the  time  said  writing  was  drawn,  it 
was  tlie  understanding  with  Doyle  and  myself  that  he  hud  made 
a  bargain  on  the  terms  contained  in  the  agreement,  and  I  did  not 
hear  Teas  say  anything  to  the  contrary.  The  price  agreed  upon 
for  the  land  was  illlOO.  In  the  same  conversation  Doyle  said  lie 
had  a  stud  horse  he  wished  to  put  in.  Teas  then  asked  the  ])rice 
of  the  horse.  Doyle  replied  that  he  was  woith  from  $300  to 
$350,  but  that  Teas  should  have  him  at  the  price  any  two  men 
valued  him  at,  when  he  saw  him.  Teas  said  he  wanted  a  stable 
horse  if  it  suited  him  ;  he  seemed  to  answer  as  if  it  was  some- 
thing he  did  want ;  I  would  take  it  so. 
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Re-examination.  Before  my  former  deposition  was  taken, 
Doyle  told  me  I  sliould  have  one  of  the  best  lots  in  that  town, 
which  was  then  called  Commerce,  in  case  he  then  succeeded  in 
the  suit.  He  had  given  me  no  proof  that  I  should  get  the  lot 
except  verbal.     I  expected  to  get  the  lot,  if  Doyle  succeeded. 

HiEAM  Kimball's  Deposition. 

I  became  acquainted  with  James  Doyle  in  the  fall  of  1885.  I 
have  been  acquainted  with  Teas  nine  years  ;  and  with  Munson 
six  years,  in  November  next.  Munson's  place  of  residence  is 
New  Haven,  Connecticut.  I  have  resided  in  Nauvoo,  formerly 
Commerce,  in  this  county,  nine  3^ears  last  June.  I  was 
engaged  in  mercantile  business,  on  my  own  account,  in  [*223] 
the  spring  and  summer  of  1835. 

I  was  knowing  to  the  purchase  by  Munson  of  the  northwest 
fractional  quarter  of  section  two  (2),  township  six  (6)  north,  of 
range  nine  (9)  west,  from  Teas.  It  was  made  in  the  latter  part 
of  May,  1835,  as  I  think.  Some  time  in  the  winter  previous, 
Teas  applied  to  Henry  Kyle  to  write  to  Munson  to  purchase  his 
place.  Munson  wrote  to  Mrs.  Cutler  to  purchase  it  for  him. 
She  received  the  letter  some  time  in  the  latter  part  of  May,  1835, 
and  requested  me  to  call  on  Teas,  and  see  on  what  terms  it  could 
be  had.  I  called  on  him  the  next  day  after  the  letter  was  re- 
ceived. After  some  conversation,  he  offared  to  take  $1000  for 
the  property,  half  in  cash,  and  half  in  ninety  days.  I  told  him 
that  Mrs.  Cutler  had  sent  me  to  negotiate  for  Munson,  and  I 
would  go  and  see  her,  and  would  let  him  know  some  time  that 
day,  whether  she  would  take  it  or  not.  In  the  afternoon  of  that 
day,  he  came  past  my  store,  and  I  told  him  that  Mrs.  Cutler  had 
concluded  to  take  the  place.  He  said  he  could  not  make  out  the 
deed  that  afternoon,  but  would  make  it  out  and  have  it  ready 
the  next  day.  Next  day,  he  and  his  wife  came  up  to  Mrs.  Cut- 
ler's, and  made  out  and  acknowledged  the  deed  before  Robert 
Taylor ;  and  he  was  paid  SoOO.  Mrs.  Cutler  brought  forward 
the  money,  and  I  counted  it  out  for  her  to  Teas.  There  was 
a  note  given  by  Mrs.  Cutler  and  myself,  at  ninety  days,  for  the 
other  $500,  which  was  paid  when  it  became  due  by  Munson.  He 
sent  a  check  to  Mrs.  Cutler,  who  was  in  Adams  county,  and  she 
sent  the  funds  to  me  to  settle  the  note.  I  was  not  authorized  by 
Munson  to  purchase  the  land;  Mrs.  Cutler  was,  by  letter ;  she 
was  Munson's  sister,  and  I  was  acting  under  her  directions  in  the 
matter.  I  was  to  call  on  Teas,  and  see  what  the  place  could  be 
got  for,  and  report  to  her.  I  was  not  authorized  to  close  the  con- 
tract. I  reported  to  Mrs.  Cutler  the  terras  proposed  by  him.  Her 
further  instructions  were,  that  she  would  take  the  place,  of  which 
I  informed  him. 
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The  land  lies  on  the  Mississippi  river,  in  Hancock  count}' ;  the 
south  half  of  the  old  town  of  Commerce  lies  on  that  tract ;  which 
lies  within  the  corporation  of  Nauvoo,  and  is  not  laid  out  in  town 
lots  of  Nauvoo.  At  the  time  I  so  called  on  Teas,  by  Mrs.  Cut- 
ler's directions,  lie  did  not  inform  me  that  he  had  previously  con- 
tracted, by  writing  or  otherwise,  to  sell  the  land  to  Doyle  ;  I  don't 
know  of  his  informing  Mrs.  Cutler  of  that  fact,  at  any  time  pre- 
vious to  the  completion  of  said  purchase  for  said  Munson.  I  did 
not  know  it,  and  don't  know  that  she  knew  anytliing  about  it. 
Teas  stated  at^that  time  to  me,  that  he  was  offered  $1100  for  the 
land  a  few  days  previous,  by  a  couple  of  men,  but  did  not 
[*22J:]  like  the  offer,  on  account  of  being  too  long  pay  day. 
He  did  not  name  the  men,  nor  did  I  understand  that 
he  had  made  a  trade  with  them  ;  but  that  lie  had  received  an 
offer. 

I  don't  think  it  was  generally  known  in  the  neighborhood  that 
Mrs.  Cutler  was  about  making  tiie  purchase. 

Mrs.  Cutler  resided  about  fifty  rods  from  the  premises;  from  a 
quarter  to  half  a  mile  from  Teas'  residence.  Doyle  then  lived  in 
Adams  county  ;  he  removed  into  Hancock  county  in  tiie  latter 
part  of  1835  or  fore  part  of  1836,  to  a  place  about  two  and  a  half 
miles  south  of  Commerce,  containing  about  three  hundred  acres, 
which  I  think  he  purchased  in  June,  1 -^So,  of  James  Miller,  for 
81200,  where  he  lived  until  his  death  in  1841,  and  where  Patrick 
Doyle,  his  son,  now  resides. 

Mrs.  Cutler  removed  from  Hancock  county  in  1836.  She  now 
resides  in  Adams  county,  and  is  married  to  D.  G.  Whitney. 

The  land,  purchased  for  Munson  of  Teas,  improved  in  value 
from  the  spring  of  1835  to  the  spring  and  summer  of  1837. 
Lands  in  that  section  ot"  the  county,  generally,  had  increased  in 
value  between  these  periods,  from  100  to  1000  percent.;  lands 
a  little  back  of  the  river,  100  per  cent.;  and  lands  on  the  bank 
of  the  river,  1000  per  cent.  When  I  speak  of  lands  increasing 
1000  per  cent.,  I  mean  the  south  west  fractional  quarter  of 
section  thirt}''  five  (35),  in  township  seven  (7)  north,  of  range 
nine  (0)  west;  and  the  west  half  of  section  two  (2),  in  township 
six  (6)  north,  of  range  nine  (9)  west,  on  account  of  the  location 
of  the  ground,  the  quality  of  the  soil,  and  the  prospects  of  build- 
ing up  a  town. 

I  don't  know  that  the  Teas  tract  had  increased  in  value  more 
than  some  other  lands;  it  increased  1000  per  cent,  in  value,  on 
account  of  the  prospects  of  a  town  being  built  there.  It  was 
generally  understood  in  the  years  1836  and  1837,  that  a  town 
would  be  built  up  there  at  that  time,  on  account  of  Hotchkiss, 
Gillet,  and  others  purchasing  a  large  tract  of  land,  adjoining 
this,  laying  it  off  into  town  lots,  and  building  up  a  city. 

Hotchkiss  and  others  purchased,  I  think,  in  1836;  they  laid  it 
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out  in  town  lots,  I  think,  in  the  spring-  of  1S37,  and  named  it 
Commerce  city. 

Munson  sold  one  half  of  the  Teas  tract  for  $G000,  to  Benja- 
min F.  Lee,  one  Fisher,  and  Joshua  Aiken,  I  think  it  was  in 
1836;  Hotchkiss  and  others  resided  at  Fairhaven,  Connecticut ; 
were  considered  men  of  capital,  and  were  desirous  to  build  up  a 
town  at  Commerce  city.  If  a  large  town  was  to  be  built  up  at 
the  old  town  of  Commerce  and  Commerce  city,  I  think  the  Teas 
tract  would  naturally  make  a  part  of  the  town.  The  best 
landing  is  at  old  Commerce  and  Commerce  city  ;  it  commences 
at  the  upper  end  of  the  Teas  tract,  and  goes  north.  Lots 
adjoining  the  Teas  tract  have,  within  the  past  year, 
been  selling  from  $800  to  $1000  per  lot;  each  lot  cal-  [*225] 
culated  to  contain  an  acre,  including  half  of  the  street. 
I  consider  that  as  favorably  situated  as  the  other  parts  of  the 
town,  for  prices. 

I  knew  John  Vance  in  the  spring  of  1835,  and  he  resided  in 
Hancock  county,  and  removed  from  there  about  five  years  ago. 
I  did  not  have  any  conversation  with  said  Vance,  concerning  the 
sale  of  said  land  by  Teas  to  Doyle,  or  concerning  the  sale  from 
Teas  to  Munson,  from  the  time  that  Mrs.  Cutler  received  the  let- 
ter from  Munson,  to  the  time  when  the  deed  was  executed. 

Vance  worked  generally  at  farming  and  carpentering,  and  re- 
sided on  his  farm,  four  miles  from  Mrs.  Cutler's  residence,  and 
the  same  distance  from  my  place  of  business.  I  think  he  was 
not  in  my  employment,  or  in  Mrs.  Cutler's  at  any  time  in  May, 
1835  ;  I  can't  say  positively.  I  did  not,  at  any  time  before  said 
purchase  of  Teas  for  Munson,  make  any  such  statement  to  Vance, 
as  that  I  knew  of  said  Doyle's  buying  said  land,  but  that  Dojde's 
title  was  not  good  for  anything,  and  that  I  would  buy  the  land  for 
Munson,  and  risk  the  title  any  how.  I  do  not  recollect  that,  after 
the  said  purchase,  I  had  any  conversation  with  Vance,  about  said 
purchase,  and  about  Doyle's  contract. 

I  was  acquainted  with  James  W.  Woods  in  the  spring  of 
1835  ;  he  then  resided  at  Carthage,  as  I  believe,  and  was  an  at- 
torney at  law.     I  think  he  now  resides  in  Burlington,  Iowa. 

Cross-examination.  Teas  removed  from  Commerce  in  the  fall 
of  1835,  or  spring  of  1836,  and  has,  I  believe,  resided  out  of  the 
state  ever  since. 

I  think  Mrs.  Cutler  removed  from  Commerce  to  Connecticut, 
in  the  fall  of  1835,  or  summer  of  1836. 

I  called  on  Munson  in  New  Haven,  Connecticut,  I  think,  in 
the  fall  of  1836,  and  we  had  considerable  conversation  concern- 
ing Doyle's  claim  to  the  land.  At  the  time  I  paid  the  note  to 
Teas,  I  can't  state  certainly  whether  Teas  resided  in  Iowa,  or  in 
Hancock  county,  Illinois. 

Since  Munson's  purchase  from  Teas,  I  have  been  Munson's 
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ai^ent  to  take  care  of  said  land  ;  and  as  such  aofent,  have  had 
dispute  with  Do^de  about  the  possession;  I  should  think,  in  the 
fall  or  spriiG^  after  the  purchase  by  Munson. 

Quest.  Did  or  did  not  the  said  Doyle,  at  all  times  during  his 
life,  after  lie  moved  into  the  neighborhood  of  Commerce,  assert 
his  claim  to  said  land  ? 

Ans.  I  believe  he  considered  he  had  a  claim  to  it. 

Doyle  claimed  by  virtue  of  the  agreement  from  Teas ;  I  don't 
recollect  his  declaring  his  intention  of  asserting  his  claim.  I 
don't  know  that  he  at  all  times  insisted  that  he  was  entitled  to 
tlie  land. 

At  the  time  of  our  dispute  about  the  possession  of  the  land,  h  f 
pretended  he  was  entitled  to  the  land.     I  don't  know  as  hu 
[*226]  ever  relinquished  his  claim  ;  I  can't  say  that  he  did  not. 

Quest.  Was  it  or  was  it  not,  in  conversation  witli  Munson  in 
the  fall  of  1836,  understood  that  Doyle  still  continued  to  claim  the 
land. 

Ans.  I  believe  he  still  pretended  to  claim  it. 

I  don't  remember  that  Solomon  Atchison  was  at  Mrs.  Cutler's 
at  the  time  Teas  and  his  wife  made  the  deed  to  Munson.  I  don't 
know  that  I  ever  heard  Mrs.  Cutler  and  Mr.  Atchison  converse 
about  Doyle's  purchase  of  the  land. 

The  first  I  heard  of  Doyle's  articles  of  agreement  with  Teas, 
was  in  June,  1835,  after  the  purchase.  I  can't  say  when  Mrs. 
Cutler  first  heard  of  it.  I  conversed  with  lier  on  the  subject  after 
I  had  lirst  heard  of  it.  I  think  it  must  have  been  in  June  ;  it 
might  have  been  two  or  three  months  after.  I  think  it  was  after 
she  went  to  Quincy. 

The  three  lots  in  Commerce,  which  I  sold  my  father  in  1836, 
were  worth  in  the  spring  of  1835,  with  the  improvements  then  on 
them,  I  should  think,  .flOO.  I  had,  in  the  mean  time,  made  an 
improvement  on  one  of  the  lots,  worth  $1000.  At  the  time  of 
the  sale  to  my  father,  the  premises  were  worth  $1600.  The  lots 
with  the  improvements,  as  they  were,  when  I  sold  them  to  my 
father,  would  have  been  worth  SHOO  in  the  spring  of  1835. 

I  was  not  present  at  the  time  Munson  sold  to  Aiken  and  others. 

Quest.  How  do  you  know  how  much  they  paid  to  Munson? 

Ans.  The  parties  told  me  how  much  they  paid.  Aiken  told 
me  at  Commerce,  I  think  in  the  summer  or  fall  of  1836,  that  they 
paid  Munson  $6000  for  one  half  of  his  interest.  Munson  told  me 
in  Now  Haven,  in  November,  1836,  that  he  had  sold  one  half  of 
his  interest  for  $6000.  1  don't  recollect  of  either  of  the  other 
parties  conversing  with  me  on  the  subject. 

I  have  not  recently  examined  the  records  of  this  county,  for 
the  purpose  of  refreshing  my  memory,  or  to  prepare  to  make  this 
deposition.  I  went  into  the  office,  since  the  present  term  of  this 
court,  at  the  request  of  one  of  defendant's  counsel,  to  examine  the 
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records,  as  I  supposed,  that  he  might  ascertain  the  chain  of  title, 
that  he  might  take  my  deposition  concerning  the  case.  The  great 
est  rise  in  the  value  of  property  about  said  Commerce  was  in  tiie 
spring  of  1837.  Hotchkiss  and  Gillet  made  a  public  sale  of  town 
lots  in  Commerce  city,  in  May,  1837  ;  according  to  the  best  of  my 
recollection,  the  sales  at  that  time  would  average  at  the  rate  of 
$2000  per  acre. 

The  sale,  I  believe,  was  absolute  ;  it  was  advertised  ;  I  believe 
the  advertisement  stated  that  they  would  erect  large  warehouses, 
let  out  contracts  to  quarry  stone,  and  dig  foundations  for  those 
buildings,  and  contract  for  a  quantity  of  lumber  to  erect 
buildings  or  tenements.  They  did  not  erect  said  buildings,  [*22T] 
according  to  the  advertisements.  I  have  understood  that 
part  of  the  lots  were  taken  back  by  the  proprietors.  I  do  not 
know  if  they  all  were.  I  know  of  no  purchaser  who  has  made  the 
last  payment.  The  terms  of  sale  were,  I  think,  one-fourth  down, 
the  balance  in  installments;  the  number  of  installments,  or  the 
time  of  the  payments,  I  don't  recollect.  I  know  by  report  that 
most  of  the  lots  have  been  taken  back.  I  believe  the  proprietors 
of  Commerce  city  have  since  sold  all  their  interests  to  Joseph 
Smith  and  others,  including  most  of  the  lots  at  public  sale  by  said 
proprietors.  In  my  estimate  in  the  rise  of  property,  I  was 
governed  by  the  sales  already  mentioned,  from  Munson  to  Aiken 
and  others,  and  the  public  sale  by  Hotchkiss  and  others;  and  also 
by  other  purchases,  made  by  Hotchkiss  and  others,  of  George 
Atchison  and  Alexander  White.  Hotchkiss  and  others  purchased 
of  George  Atchison,  according  to  the  best  of  my  recollection,  the 
south  east  quarter  of  section  thirty-five  (35),  in  township  seven 
(7)  north,  of  range  nine  (9)  west;  north  east  fractional  quarter 
of  section  thirty-five  (35),  in  township  seven  (7)  north,  of  range 
nine  (9)  west;  west  half  south  west  quarter  section  thirty-six 
(36),  in  township  seven  (7)  north,  of  range  nine  (9)  west,  for 
$11,000.  They  also  purchased  of  Alexander  White  tjie  south 
west  fractional  quarter  of  section  thirty  five  (35),  in  township  seven 
(7)  north,  of  range  nine  (9)  west;  and  north  half  of  the  north  east 
quarter  of  section  two  (2),  in  township  six  (6)  north,  of  range  nine 
(9)  west,  I  think  for  $5000.  I  believe  the  said  lands,  purchased 
of  Atchison  and  White,  by  Hotchkiss  and  others,  were  worth 
from  200  to  600  per  cent,  more  than  they  were  in  the  spring  of 
1835.  I  don't  know  that  the  lands  bought  of  Atchison  could  have 
been  bought  for  anything  in  1835.  I  don't  recollect  of  their  be- 
ing at  that  time  offered  for  sale.  I  believe  Atchison  would  then 
have  taken  less  for  the  land  than  he  got  from  Hotchkiss.  I  can't 
tell  how  much  less. 

Quest.     How  do  you  know  how  much  Hotchkiss  paid  George 
Atchison  for  said  land? 

Ans.     I  know  it  from  his  own  words,  and  also  of  George  Atchi- 
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son.  I  understood  George  Atchison  to  say  that  he  got  $11,000; 
he  told  me  that  he  sokl  it  to  Hotcbkiss  and  others  for  that  sum. 
I  can't  recollect  the  time  and  place.  Hotchkiss  told  me  the  same 
thing,  I  think,  in  the  fall  of  1836,  in  New  Haven,  Connecticut. 

The  tract  bought  of  Atchison  contained  not  far  from  three 
hundred  acres  (all  in  one  bod}');  part  of  it  lay  on  the  Mississijipi 
river,  and  part  back  on  the  bluff.  Commerce  city  was  situated 
on  said  land;  the  whole  city  was  on  it,  except  a  part  which  was 
purchased  of  Alexander  White.  It  run  almost  half  a  mile  on  the 
bank  of  the  river,  mostly  above  the  upper  landing,  and 
[*  228]  the  landing  is  good  a  part  of  the  distance.  About  thirty 
or  forty  acres  of  Commerce  city  was  on  this  tract. 

At  the  time  of  the  sale,  there  was  on  the  land  a  two  story  stone 
dwelling  house,  fifty  feet  long,  by  sixteen  wide,  and  a  basement, 
wortli  about  $3000;  a  log  house  worth  about  $100;  and  a  field 
of  twenty-five  or  thirty  acres,  of  which  I  can't  tell  the  value.  I 
should  think  that  tract  was  worth,  in  the  spring  of  1835,  without 
the  improvements,  about  $5  per  acre;  and  with  the  improvements 
about  $1000.  I  should  not  think  the  land,  without  the  improve- 
ments, was  worth  more  in  the  spring  of  1835,  than  $1000.  The 
upper  landing  at  the  town  of  Commerce  is  on  one  of  the  tracts 
bought  by  Hotchkiss  of  Atchison,  which  tract  runs  about  twenty 
rods  on  the  river;  and  five  acres  of  which,  adjoining  the  river,  was 
worth  in  the  spring  of  1835,  without  improvements,  $50  per  acre. 
About  two  thirds  of  all  the  laud  purchased  by  Hotchkiss  of  Atchi- 
son was  fit  for  cultivation;  the  balance  is  considerably  broken. 

I  think  that  part  of  the  land  bought  by  Hotchkiss  of  Atchison, 
on  which  Commerce  city  was  laid  out,  rose  in  value  from  the 
spring  of  1835,  to  the  spring  and  summer  of  1837,  1000  per  cent.; 
I  don't  think  any  other  part  of  that  purchase  did  rise  so  much.  I 
don't  think  the  said  tract  was  better  situated  for  a  town  tlian  the 
Teas  tract;  that  portion,  laid  out  as  Commerce  city,  I  think,  was 
as  well  situated;  I  don't  think  it  was  any  better.  It  had  a  good 
landing  for  steamboats.  About  twenty  rods  of  Commerce  city  lay 
upon  the  river,  and  was  dry  land. 

Quest.  Was  there  any  landing  for  steamboats  opposite  the 
Teas  tract? 

Ans.     The  steamboats  did  not  land  opposite  that  tract. 

Quest.  Was  tliere  any  steamboat  land'ug  opposite  to  that  tract 
of  land? 

Ans.     There  is  no  regular  steamboat  landing  opposite  to  it. 

Quest.     Could  steamboats  land  opposite  to  it? 

Ans.  I  believe  they  can,  particularly  in  liigh  water;  known 
a  steamboat  to  land  opposite  to  it  in  common  stage  of  water. 

Quest.  Is  the  landing  as  good  on  said  land  as  it  is  at  Commerce 
city? 

Ans.     It  is  not  naturally  so   good;  but  by  digging  down  the 
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bank  of  the  river,  as  it  is  at  the  upper  landing,  it  can  be  equally 
as  oood. 

The  first  chain  of  the  rapids  is  about  half  a  mile  below  the  Teas 
tract.  I  believe  at  the  common  stage  of  water,  loaded  boats  of 
the  ordinary  size  can  get  near  enough  to  run  a  plank  from  the 
boat  to  the  shore,  at  the  lower  part  of  the  tract  for  about  forty 
rods,  and  at  the  upper  corner  of  the  tract  for  about  five  rods.  H 
has  also  been  a  landing  for  ferry  boats.  I  recollect  only  of  one 
steamboat's  landing  there  since  I  resided  at  Commerce; 
don't  recollect  the  name  of  the  boat;  it  was  sometime  in  [*  229] 
1841,  or  spring  or  summer  of  1842;  it  was  near  the  lower 
end  of  the  tract.  I  can't  say  positively  that  it  was  on  the  day  of 
the  big  Mormon  parade  last  spring;  I  can't  say  but  it  was  about 
that  time. 

Quest.  Do  you  not  recollect  that  said  boat  landed  nearly  op- 
posite to  the  Nauvoo  House  ? 

Ans.     I  do  not,  only  by  the  report  of  some  of  the  citizens. 

About  the  same  portion  of  the  city  of  Nauvoo  lies  back  and 
south  of  the  Teas  tract,  as  there  is  above  it.  The  Temple  is  back 
or  east  of  the  said  tract.  The  Nauvoo  House  is  about  half  a  mile 
below  it.  The  main  body  of  the  improvements  of  the  city  of 
Nauvoo  is  in  the  vicinity  of  the  Nauvoo  House  and  the  Temple. 
The  family  of  Joseph  Smith,  the  Mormon  prophet,  reside  near 
the  Nauvoo  House. 

The  lower  landing  for  the  city  of  Nauvoo  is  above  the  Nauvoo 
House,  by  the  way  of  the  river  bank,  a  mile  and  a  quarter  ;  and 
the  upper  landing  about  one  mile  and  three  quarters.  Some  years 
the  lower  landing  is  most  used,  and  some  years  the  upper  landing. 
The  upper  landing  has  been  most  used  this  year. 

Quest.  Have  you  ever  known,  since  you  lived  at  Commerce, 
any  but  the  one  boat  to  land  below  the  said  lower  landing? 

Ans.  I  believe  there  has  been  a  steam  ferry  boat  landed  below 
the  lower  landing  besides  that  one  stated  in  the  former  answer. 

I  think  there  were  six  or  eight  families  in  Commerce  in  the 
spring  of  1835,  and  about  the  same  number  in  the  spring  and 
summer  of  1887.  Most  of  the  improvements  made  in  Commerce 
between  the  spring  of  1835  and  1837  were  made  by  myself.  I 
built  a  store  room,  which  I  sold  to  my  father  in  1836,  value  about 
$1200;  and  John  Gruell  built  a  house  worth  about  $400.  Mc- 
Fadon's  store,  on  Bear  Creek,  is,  I  believe,  between  Commerce 
city  and  Quincy  in  this  state.  I  don't  recollect  of  saying  to  John 
Vance,  after  the  purchase  for  Munson,  that  I  had  served  Doyle  a 
slick  trick  and  got  the  land  before  Doyle  had  paid  for  it,  or  words 
to  that  effect.  I  did  not  ever  state  that  I  bought  the  land  at  the 
risk  of  the  title.  I  did  not  know  of  any  writings  from  Teas  to 
Doyle  until  he  had  them  recorded,  and  if  I  have  ever  said  that  I 
should  not  lose  the  land,  it  must  have  been  after  I  became  ac« 
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quaintetl  that  there  were  such  writings.  Since  tlie  commence- 
ment of  this  suit  I  have  said  I  did  not  believe  that  Doyle  wouhl 
hokl  tlie  laud  on  the  articles  from  Teas.  I  presume  I  have  said 
this  to  a  number  of  persons.  I  don't  recollect  of  ever  having  any 
conversation  with  Laurinda  Barnes  and  William  White,  or  with 
any  other  person  in  their  presence,  about  tlie  said  sales  to  Doyle 
and  Munson.  I  never  told  William  White  that  I  was  authorized 
to  buy  the  land  for  Munson.  I  don't  know  but  I  may  have  told 
him  I  had  bought  it  for  Munson,  but  it  was  at  the  request 
[*230]  of  Mrs.  Cutler. 

Quest.  At  the  time  you  contracted  with  Teas  for  the 
purchase  of  said  land  for  Munson,  did  Teas  inform  you  that  he 
had  made  a  partial  agreement  with  Dovle  for  the  sale  of  said 
land  ? 

Ans.     He  did  not,  to  my  recollection. 

Quest.  Are  you  the  agent  of  Munson  to  superintend  the  de- 
fence of  this  suit  ? 

Ans.     I  am  not  at  this  time,  nor  have  I  been  for  three  years. 

Quest.     Was  you  at  any  time  his  agent  for  that  purpose  ? 

Ans.  Soon  after  the  purchase  of  the  land  I  received  a  power 
of  attorney  from  him  to  act  as  agent  to  keep  his  lands  in  posses- 
sion, and  other  property  about  Commerce,  and  to  rent  and  to 
receive  rents,  and  I  am  not  certain  that  I  was  to  act  as  general 
agent  to  defend  this  suit  without  reference  to  the  power  of  at- 
torney. 

Quest.  Have  you  acted  as  his  agent  in  attending  to  this  suit 
at  any  time? 

Ans.  No  more  than  by  request  of  D.  G.  Whitney  of  Adams 
county. 

Quest.  Have  you  in  any  way  acted  as  his  agent  in  defending 
this  suit,  with  or  v.iLhout  authority? 

Ans.  I  don't  consider  that  I  have,  no  more  than  by  request  of 
Mr.  Wiiitne.y,  as  I  before  stated. 

Quest.  Have  you  not,  ever  since  the  commencement  of  this 
suit  to  the  present  time,  been  attending  to  the  same  by  giving 
inlormationJ:o,  and  consulting  with,  Mr.  Munson  and  his  attor- 
neys, or  D.  G.  Whitney,  or  some  of  tiiem,  on  the  subject  of  this 
suit  ? 

Ans.  I  have  attended  court  at  terms  since  the  commencement 
of  this  suit  by  the  re(iuest  of  both  ]>arties,  so  they  might  take  my 
dei)Osition.  I  don't  know  of  giving  any  information  concerning 
the  case,  only  when  asked  by  the  parties.  I  was  requested  by 
Mr.  Whitney  to  go  with  the  defendants'  counsel  into  Jeffeison 
county,  Iowa  Territory,  to  get  Teas'  answer.  As  to  giving  any 
information  to  Teas,  I  don't  recollect  as  I  did,  or  to  defendants' 
counsel,  only  when  asked  any  questions  concerning  the  case.     I 
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Jid  go  to  Jefferson  county  with  the  said  attorney  some  time  in 
June  last. 

Quest.     Have  you  received  any  pay  from  Mr.  Munson,  or  any 
other  person,  for  attendins^  to  his  business  in  this  country  ? 

Ans.     In  the  fall  of  1836  I  did  receive   pay  for  services  ren- 
dered before  that  time,  but  I  have  not  received  anything  since. 

About  fifteen  or  twenty  acres  of  the  Teas  tract  were  wet  and 
swampy. 

Re-examinatioyi.  When  Atchison  sold  to  Hotchkiss  and 
others  he  resided,  I  believe,  in  St.  Louis,  Missouri.  I  have 
known  him  since  the  summer  of  1833.  I  have  always 
supposed  that  Atchison  conveyed  directly  to  them  ;  the  ["'"231] 
lands  were  always  understood  in  the  neighborhood  to  be- 
long to  Atchison.  I  think  he  sold  to  Hotchkiss  and  others  in  the 
spring  or  early  part  of  the  summer  of  183(7.  Hotchkiss  was  at 
said  Commerce  a  few  days  before  said  purchase,  and  looked  over 
the  premises.  I  was  present  at  the  sale  of  lots  in  Commerce  city, 
made  by  Hotchkiss  in  the  spring  of  1837.  Hotchkiss  was  there. 
The  lands  were  sold  by  the  lot ;  the  size  of  the  lots  were  thirty- 
five  feet  froiit,  and  running  back,  I  believe,  one  hundred  and 
thirty-two  feet.  Dr.  Barnes,  then  a  practising  physician,  and  a 
resident  of  Carthage,  purchased  one  or  more  lots;  the  price  of 
one  was  $700  or  ^750.  Joseph  Ingersoll,  who  resided  at  Com- 
merce, purchased  some,  I  can't  say  how  many ;  I  believe  he  bid 
from  f2u0  to  $300  per  lot.  Maddendorf,  a  Dutchman,  purchased 
one  lot,  for,  I  think,  ^200  ;  resided  at  Commerce  and  was  a  farmer. 
A  Mr.  Barnes,  a  farmer,  residing  at  Commerce,  purchased,  I  don't 
know  how  many  lots,  at  about  $300  per  lot.  Dr.  Galland  pur- 
chased one  or  more  lots  ;  for  one  of  them  he  gave  $oOO.  The  lots, 
at  that  sale,  sold  from  $200  to  $700  per  lot;  the  i-eason  why  my 
recollection  is  so  clear  as  to  the  sale,  is  that  I  attended  at  it,  and 
set  down  in  a  small  memorandum  book,  to  whom  the  lots  were 
sold,  and  at  what  prices.  That  memorandum  book  is  at  ray  house 
in  Nauvoo.  I  did  not  bring  it  r/ith  me,  thinking  I  should  not 
want  it.  I  don't  know  of  Hotchkiss  making  deeds  to  the  pur- 
chasers;  I  think  he  generally  gave  bonds.  Partofi:he  purchas- 
ers, I  believe,  paid  part  of  the  purchase  money  in  cash ;  I  think  it 
was  one  fourth  ;  gave  their  notes  for  the  balance,  and  took  bonds 
for  deeds.  I  don't  recollect  the  time  when  Hotchkiss  and  others 
took  back  most  of  these  lots  ;  I  don't  know  of  his  taking  back  any 
till  about  the  time  he  sold  to  Joseph  Smith  and  others,  I  think  in 
August,  1S39.  At  the  time  of  said  sale,  it  was  generally  under- 
stood that  Hotclikiss  and  others  intended  to  build  up  a  town. 
The  sale  wns  supposed  to  be  made  in  good  faith.  I  have  under- 
stood that  Hotchkiss  and  others  sold  the  whole  premises  bought 
of  Atchison  and  White  to  Joseph  Smith  and  others,  who  were  to 
pay,  I  believe,  $53,000.  This  was  before  any  great  improvements 
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had  been  made  by  the  Mormons  in  Nauvoo.  They  came  there  in 
the  winter  and  sprinp^  of  1839.  The  Teas  tract  extends  north  and 
south,  on  the  Mississippi  river,  about  half  a  mile,  and  back  from 
the  river,  on  an  average,  of  about  150  rods  ;  the  bluff  in  rear  of 
the  land  is  between  a  quarter  and  half  a  mile  from  the  river. 
That  part  of  the  city  of  Nauvoo,  called  the  lower  part,  about  the 
Nauvoo  House,  and  in  the  vicinity  of  the  Temple,  is  the  thickest 
and  best  built  up.  The  Nauvoo  House  is  on  the  bank  of  the  river, 
near  the  extreme  south  part  of  the  improved  part  of  Nauvoo.  The 
settlement  about  the  Nauvoo  House  is  between  the  bluff 
[*232]  and  the  river,  and  stands  on  the  same  kind  and  quality  of 
land  as  the  Teas  tract,  with  no  material  difference  in  the 
wetness  or  dryness  of  it.  The  whole  of  said  bottom  land,  includ- 
ing the  Teas  tract,  and  the  settlement  about  the  Nauvoo  House, 
is  generally  dry  bottom  land,  but  there  are  some  low  wet  places 
in  it;  some  on  the  Teas  tract,  and  some  in  the  vicinity  of  the 
Nauvoo  House ;  I  should  think  about  the  same  number  of  aci'es 
in  each.  There  is  no  steamboat  landing  along  that  part  of  Naa- 
voo  in  the  vicinity  of  the  Nauvoo  House. 

What  is  called  the  upper  chain  of  the  rapids  commences  about 
half  a  mile  above  the  Nauvoo  House,  in  a  direct  line.  From  the 
Nauvoo  House  to  the  south  west  corner  of  the  Teas  tract,  by  the 
river  bank,  is  about  one  mile;  and  in  a  straight  line,  to  the  near- 
est part  of  said  tract,  about  half  a  mile.  The  reason  of  this  dif- 
ference is  a  bend  in  the  river ;  the  course  of  the  river  bank,  from 
the  Nauvoo  House,  is  north  west  about  half  a  mile.  The  Teas 
tract  is  north  of  and  adjoining  the  settlement  about  the  Nauvoo 
House.  The  settlement  about  the  Temple  is  separated  from  the 
Teas  tract  by  a  small  vacant  space.  The  settlement  about  the 
upper  landing  is  about  half  a  mile  off  from  the  Teas  tract. 

About  all  the  improvements  in  Nauvoo  have  been  made  since 
the  si)ring  of  1837.  I  knov/  of  nothing  in  the  character  of  the 
soil,  location,  or  quality,  why  the  Teas  tract  should  not  have  been 
built  on,  as  well  as  the  adjoining  lands.  I  think  it  is  on  account 
of  this  suit,  people  in  general  don't  like  to  purchase.  A  number 
of  buildings,  some  brick,  some  frame,  some  sod,  and  some  mud, 
have  been  built  and  are  erecting  on  that  tract,  by  people  that 
don't  claim  any  title ;  I  don't  know  how  many.  There  was  in 
1835,  18">;),  and  1837,  a  great  spirit  of  town  building  in  this  sec- 
tion of  the  country,  which  created  a  sudden  and  general  rise  of 
property  in  and  about  places  favorably  situated  for  the  location 
of  towns.  I  think  town  sites  would  sell  for  the  highest  price  in 
the  spring  and  summer  of  1837.  Nauvoo  is  favorably  situated  on 
the  Mississippi  river,  at  the  head  of  the  Des  Moines  rapids,  having 
the  advantages  of  building  materials,  and  a  fine  country  in  the 
rear,  and  across  the  river  opposite,  to  support  it. 

I  was  one  of  the  earliest  settlers  at  Commerce.      I  came  there 
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in  the  summer  of  1833,  I  think,  when  there  were  four  or  five  fam- 
ilies residing  there  The  town  of  Commerce  was  laid  out  in  the 
spring  of  1834.  I  did  not  know  of  any  immediaty  prospect  of  any 
considerable  village  springing  up  there  in  the  spring  of  1835.  It 
had  not  then  made  any  considerable  advance,  either  in  population, 
or  in  any  other  improvements,  since  I  came  there.  I  have  traded 
considerably  in  lands  in  that  neighborhood,  as  agent  for  different 
persons,  and  paid  particular  attention  to  tlie  improvement,  trans- 
fers, and  value  of  property  in  and  about  the  town. 

Re-cross  examination.  Hotclikiss  did  not  purchase  of  White 
and  Atchison  on  the  same  day ;  there  was  but  a  short 
time  between  the  purchases.  Hotchkiss  did  not  then  [*  233] 
live  in  this  county.  I  believe  he  was  here  when  he  made 
the  purchases.  He  was  not  here  more  than  once  before  that  time 
to  my  knowledge  ;  he  was  here  in  the  spring  or  summer  of  1836. 
It  was  either  at  that  time,  or  late  in  the  fall  of  that  year,  that  he 
told  me  what  he  gave  Atchison  for  the  land.  I  can't  tell  when 
Atchison  told  me  he  had  sold  it  for  $11,000,  on  account  of  not 
seeing  him  very  often. 

I  don't  know,  if  any  of  the  purchasers  at  the  Hotchkiss  sale  paid 
in  full,  only  by  note.  I  know  of  some  being  paid  ;  Maddendorf 
paid  somewhere  about  $60  ,  can't  say  of  any  others  paying  any- 
thing Maddendorf,  I  believe,  has  not  relinquished  his  lot.  I  don't 
think  he  has  paid  the  balance  ;  but  I  have  heard  him  say  he  was 
ready  to  pay  it.  I  can't  tell  the  time  in  particular  that  he  told  me 
so.  I  think  the  reason  he  did  not  pay  the  balance,  he  don't  wish 
to  go  east  after  his  deed. 

Quest.  Will  you  state  how  much  the  lots,  which  were  sold 
by  said  Hotchkiss  at  said  public  sale  for  $700,  are  worth  at  this 
time  ? 

Ans.     I  can't  say. 

Quest.     Can  you  within  $500?  if  so  state  it. 

Ans.     I  don't  think  they  could  be  sold. 

Quest.     Why  could  they  not  be  sold  ? 

Ans.  Because  they  are  not  laid  off  according  to  the  Nauvoo 
plat. 

Quest.     Could  they  not  be  sold  for  $100  each  ? 

Ans.     I  don't  think  they  could,  as  it  stands  in  Commerce  city. 

Quest.  If  they  were  laid  off  according  to  the  Nauvoo  plat 
what  would  be  their  present  value  ?  State  according  to  the  best 
of  your  knowledge  and  belief. 

Ans.  I  believe  they  would  sell  from  $800  to  $1200.  I  can't 
tell  the  present  value  of  the  lots  which  were  sold  for  $200  at  pub- 
lic sale,  as  it  now  stands  as  Commerce  city.  If  laid  off  accord- 
ing to  the  Nauvoo  plat,  I  believe  they  would  sell  from  $500  to 
"  300. 

Land  in  Nauvoo  is  more  valuable  now  than  it  was  in  1836  and 
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1837  ;  some  has  increased  1000,  and  some  2000  per  cent,  in  value. 
In  the  neighborhood  of  the  Nauvoo  House,  and  along  under  the 
bluff  in  front  of  the  Temple,  it  has  increased  2000  per  cent.  I 
don't  know  that  that  part  of  the  city  is  better  situated  than  the 
other  part.  I  believe  the  greater  rise  of  i)roperty  in  tha.t  part  is 
caused  by  the  extensive  improvements  made  there.  It  is  not  as 
well  situated  in  reference  to  the  steamboat  landings,  as  Com- 
merce city;  nor  in  reference  to  the  dryness  of  the  land.  I  don't 
know  of  any  sales  oi  land  being  made  about  Commerce  city  ;  I 
don't  think  they  liave  risen  as  much  there  since  1837,  as  about  the 
Nauvoo  House.  There  is  some  swampy  land,  I  think,  about  fif- 
teen acres,  that  is  rather  wet  and  a  little  swampy,  about  a  quar- 
ter of  a  mile  from  the  Nauvoo  House  ;  some  above  and  some  north 
of  east.  It  is  about  as  swampy  as  that  on  the  Teas  tract. 
[*  234]  That  on  the  Teas  tract  is  back  about  sixty  rods  from  the 
river;  it  extends  about  two  thirds  across  the  tract,  up 
and  down  the  river;  I  should  think  from  three  to  six  rods  wide. 

It  is  about  thirty  rods  from  the  upper  corner  of  the  Teas  tract 
to  the  lower  landing,  and  nearly  one  and  a  half  miles,  by  the 
river  bank,  from  that  landing  to  the  Nauvoo  House. 

Quest.  Have  you  not  stated  in  a  former  answer,  that  it  was  a 
mile  and  a  quarter,  from  the  lower  landing  to  the  Nauvoo  House, 
b}^  the  river  bank? 

Ans.  I  don't  know  but  I  have.  I  should  think  it  was  over  a 
mile  and  a  quarter,  by  the  bank  of  the  river. 

Quest.  Can  you  state  any  particular  reason  Avliy  3'ou  said  be- 
fore it  was  a  mile  and  a  quarter  ? 

A71S.  I  calculate  by  the  quarter  and  fractional  quarter  of 
sections  of  land,  lyiiig  between  those  two  points. 

Examination  in  chief,  resumed.  I  always  supposed  that  George 
Atchison  built  the  stone  house  on  the  premises  purchased  by 
Ilotchkiss  and  others  of  Atchison ;  it  was  commenced  in  1832 
and  completed  in  1834.  Atchison  employed  me  in  A.  D.  1833, 
in  St.  Louis,  to  come  to  Commerce  and  plaster  the  house  for  him  ; 
and  he  frequently  brought  materials  of  different  kinds  to  furnish 
the  house  with.  I  believe  George  Atchison  has  a  brother  named 
John,  but  I  don't  recollect  of  ever  seeing  him ;  I  have  been  told 
l)y  his  brothers,  Pierce  and  Solomon,  that  John  was,  in  1835  and 
1836,  a  merchant  at  Galena.     The  lands  were  congress  lands. 

Agreement  of  Counsel  for  Complainants  and  Defendants 
Filed  Octobeu  Ioth,  1842. 

It  is  admitted  by  the  counsel  on  the  part  of  the  complainants 
and  of  the  defendants  in  the  above  cause  ;  and  it  is  to  be  taken  as 
true  in  the  hearing  of  tliis  cause,  tliat  in  Marcli,  A.  D.  1836,  one 
William  H.  White,  at  the  instance  of  Doyle,  and   without  the 
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knowledge  or  assent  of  the  defendants,  or  any  of  them,  entered 
upon  the  tract  of  land  bought  of  Teas  by  Munson,  into  a  house 
in  which  Teas  had  formerly  lived,  and  which  was  at  that  time 
vacant,  and  took  possession  of  the  same  for  Doyle ;  that  Munson 
immediately  thereafter  commenced  an  action  of  forcible  entry  and 
detainer  against  White,  to  eject  him  from  the  premises  ;  and  in  a 
trial  before  the  magistrate,  Munson  obtained  a  judgment  against 
White,  from  which  White  appealed  to  the  Hancock  circuit  court; 
and  at  the  April  term  of  said  court,  A.  D.  1836,  said  suit  was 
dismissed  by  the  court,  on  the  motion  of  White,  on  account  of  a 
defect  in  the  aflBdavit  upon  which  the  suit  was  commenced ;  and 
that  after  a  good  deal  of  trouble  and  difficulty  between  White  and 
Munson's  agent,  about  the  possession  of  the  property.  White  left 
the  house  and  premises,  in  the  summer  or  fall  of  A.  D.  1836, 
after  which  Doyle  never  had  possession  of  the  property 
by  himself  or  tenant ;  and  Doyle  at  all  times,  as  well  be-  [*  235] 
fore  as  after  such  possession,  claimed  a  right  to  the  land 
by  virtue  of  the  agreement  set  forth  in  the  bill,  which  right  the 
defendant  Munson,  and  those  claiming  under  him,  from  the  time 
they,  or  either  of  them,  first  received  information  of  the  existence 
of  such  claim,  at  all  times  denied. 

Points  made  and  authorities  cited  by  Geo.  C.  Dixon,  (with 
whom  was  A.  Williams,  E.  D.  Baker,  and  A.  T.  Bledsoe,) 
for  the  appellants :  1.  This  suit  has  been  commenced  in  due 
time.  12  Vesey  373;  17  Vesey  89,  96;  2  Hov.  on  Frauds  20, 
note  17  ;  9  Johns.  466  ;  20  Johns.  576  ;  2  Johns.  Ch.  R.  216  ;  7 
Johns.  Ch.  R.  90-137  ;  1  McLean  164 ;  9  Peters  405,  416. 

2.  There  is  no  variance  between  the  allegata  and  probata.  If 
variance  does  exist,  it  is  waived  by  agreement ;  and  if  not,  the 
only  effect  is  to  allow  the  bill  to  be  amended.  Gresl.  Eq.  Ev. 
161  note  o,  171 ;  5  Wend.  638. 

3.  Munson  is  a  purchaser  with  notice  real  and  constructive. 
Gale's  Stat.  664  ;  R.  L.  588.  As  to  what  circumstances  consti- 
tute notice  see  2  Sug.  on  Vend.  335-41 ;  1  Story's  Eq.  387- 
90  ;  Fonbl.  Eq.  416  ;  2  Vesey  439  ;  2  Powell  on  Mort.  581. 

4.  Under  what  circumstances  an  agent  may  lawfully  appoint 
a  sub-agent.  Story  on  Agency  16,  17,  189,  208-9 ;  9  Vesey 
234,  251-2 ;  Paley  on  Agency  171  note,  176. 

5.  If  an  agent's  acts  are  subsequently  ratified,  although  not 
previously  authorized,  it  is  binding  on  the  principal,  and  renders 
him  liable  as  above  insisted.  Story  on  Agency  245  ;  2  Term.  R. 
188 ;  2  Powell  on  Mort.  584;  Principal  and  Agent  286. 

6.  Notice  to  the  agent  is  notice  to  the  principal.  2  Powell 
on  Mort.  581-6;  3  Atkyns646;  Fonbl.  Eq.  420;  Principal  and 
Agent  283 ;  Story  on  Agency  131,  §  140. 

7.  In  regard  to  the  force  and  application  of  evidence  in  equity 
pleadings,  to  the  manner  of  denying  notice  in  the  answer  of  sub- 
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setiuent  purchaser,  and  of  evidence  of  one  witness  as  opposed  to 
direct  denial  in  answer.  2  Suq-.  on  Vend.  307,347-8;  Fonbl. 
Eq.  414,647  note;  Gresl.  Eq.Ev.  4;  6  Vesey  506;  1  Johns. 
Ch.  R  461,  575 ;  2  Johns.  Ch.  R.  93  ;  3  Johns.  Ch.  R.  345 ;  2 
Alab.  616  ;  3  Peters'  Cond.  R.  3£5 ;  5  Peters  111,  267  ;  10  Peters 
170,  210-12;  12  Peters  190. 

8.  A  subsequent  purchaser  with  notice  and  the  vendor  be- 
come trustees  tor  the  vendee  ;  and  this  too,  whether  the  vendor 
has  parted  v/ith  the  title  or  not,  or  whether  subsequent  purchaser 
has  paid  the  consideration   money  or  not.     1  Story's  Eq.  385 ;  2 

Story's  Eq.  93,  97  ;  Fonbl.  Eq.  412  note  ;  1  Johns.  Ch.  R. 
[*  236]  575;  4  Johns.  Ch.  R.  402-404;  1   Sug.  on  Vend.  267  ;  4 
Blackf.  385. 

9.  A  purchaser  with  notice  has  no  favor  in  equity.  2  Sug.  on 
Vend.  209  ;  2  Johns.  Ch.  R.  155,  157. 

10.  If  Munson  is  a  purchaser  with  notice,  the  next  question  is, 
Have  we  complied  with  the  conditions  of  the  contract? 

a.  We  made  a  good  tender  on  the  day  specified.  Tender  in 
bank  notes  is  good  unless  objected  to.  3  Term.  R.  551 ;  2  Bos. 
and  Pul.  526  ;  4  Phil.  Ev.  133.  A  tender  of  a  larger  sum  than 
is  due  is  a  legal  tender.     2  Stark,  on  Ev.  779,  and  note  c. 

h.  Teas  having  parted  wiljh  his  title  previously  to  the  time 
fixed  on  for  the  first  payment,  we  were  not  bound  to  show  or  aver 
performance,  as  equity  will  require  no  useless  ceremonv.  Puffen- 
dorff's  Lex  Naturae  299,  300;  Chit,  on  Cont.  570-1 ";  Douglas 
494 ,  5  Coke  21,  2d  Rule ;  1  Term.  R.  638 ;  1  Cowen  75  ;  10  East 
359;  7  Eng.  Com.  Law  R.  236-8,  4  Phil.  Ev.  89;  7  Pick.  15; 
3  Johns.  531 ;  1  Peters  467  ;  2  Peters  102  ;  5  Peters  278  ;  9  Johns. 
126  ;  20  Johns.  15 ;  and  especially  the  opinion  of  Judge  Cowen 
in  17  Wend.  376. 

11.  The  general  principles  of  equit}'  law,  applicable  to  this  case, 
concerning  specific  performance,  will  be  found  in  2  Story  Eq.  22, 
51,  54,  84-5,  88,  note  2;  8  Vesey  163;  9  Vesey  608;  12  Vesey 
395  ;  13  Vesey  76-7  ;  18  Vesey  111 ;  4  Pick.  1  ;  4  Peters  111, 
328;  5  Peters  264,  278,580;  6  Peters  303-5  ;  14  Peters  174-5; 
1  Johns.  Ch.  R.  370  ;  4  Johns.  Ch.  R.  222  ,  6  Paige  288 ;  1  Sug. 
on  Vend.  90,  note  41,  208-9. 

12.  In  regard  to  admissibility  of  parol  evidence  as  affecting 
written  agreements.     3  Phil.  Ev.  1358-60;  Fonbl.  Eq.  161. 

a.  It  applies  equally  to  executory  and  executed  agreements, 
and  to  contracts  within  the  statute  of  frauds.  28  Eng.  Com.  Law 
R   37  ;  21  Wend.  655. 

/'.  The  consideration  may  be  enquired  into.  7  Pick.  537  ;  16 
Wend.  466,  473 ;  2  Sug.  on  Vend.  305,  note  460. 

c.  Valuation  in  future  is  no  objection.  6  Vesey  12,  34  ;  9 
Vesey  608  ;  14  Vesey  400  ;  17  Vesey  363. 

d.  The  place  of  payment  may  be  shown  by  parol,  if  not  desig- 
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iiated  in  the  aj^reement.     4  Phil.  Ev.  173,  note ;  5  Miss.  132  ;  5 
Cowen  132,  50d  ;  1  Peters  89. 

e.  A  distinction  exists  in  law  and  equity  between  evidence 
which  is  of  the  essence  of  the  contract,  and  that  which  goes 
merely  to  its  discharc^e  or  mode  of  performance,  and  this  latter 
may  always  be  proved  by  parol.  1  Pothier  on  Oblig.  8  ;  1  Phil. 
Ev.  560-2  ;  9  Johns.  466  ;  Chit,  on  Cont.  88,  90  ;  1  Alab.  440- 
1,  458;  21  Wend.  652;  4  Peters'  Cor.d.  R.  144. 

13.  This  is  such  an  agreement  as  equity  will  enforce. 

a.  Agreements  are  seldom  rectified  in  regard  to  mistakes  in 
law.     1  Story's  Eq.  125,  128-9,  141 ;  1  Peters  1. 

h.     Agreements  may  be  rectified  in  regard  to  mistakes 
of  fact,  but  proof  the  most  conclusive  is  essential.     1   [*237] 
Story's  Eq.  164 :  2  Johns  Ch.  R.  595-7,  630. 

14.  In  ail  questions  of  concluded  agreements,  or  whether  tliey 
rest  in  negotiation,  the  cases  amply  show  a  correspondence  having 
existed  ;  but  no  meeting  of  minds  ;  no  definite  proposition  on  the 
one  hand,  and  direct,  positive  acceptance  on  the  other.  11  Vesey 
622  ;  13  Vesey  76-7  ;  17  Vesey  363  ;  14  Peters  83. 

15.  As  to  particular  principles  and  cases  in  equity  referring 
to  variance,  and  to  the  particular  character  of  the  instrument  of 
which  specific  performance  is  sought.  2  Hov.  on  Frauds  61  ;  1 
Sug.  on'Vend.  90,  note  41 ;  2  Story's  Eq.  82-4;  13  Vesey  76-7; 
n^Vesey  364;  4  Munf.  77;  2  Wheat.  380  ;  3  Wheat.  527  ;  6 
Wheat.  468 ;  1  Peters  383,  640  ;  2  Peters  612 ;  5  Peters  580 ; 
6  Peters  393-6  ;  7  Peters  274  ;  10  Peters  209  ;  1  Alab.  458. 

16.  The  purchaser  may  take  what  he  can  get,  with  compensa- 
tion for  what  he  cannot  have.  1  Sug.  on  Vend.  301  ;  1  Vesey  & 
B.  358 ;  3  Vesey  187  ;  9  Johns.  450  ;  2  Story's  Eq.  89,  90. 

17.  In  regard  to  the  testimony  in  this  case, 

a.  Walby  is  a  competent  witness.  1  Stark.  Ev.  103-5 ; 
Gresl.  Eq.  Ev.  249-50. 

6.  Mrs.  Whitney,  and  Kimball,  and  Teas  are  responsible 
to  Munson  for  neglect  of  duty  and  breach  of  trust.  Story  on 
Agency  210. 

€.  Kimball  and  Teas  are  contradicted  in  many  particulars,  and 
when  successfully  contradicted  in  one  respect,  they  are  not  to  be 
believed  in  any  thing.     Gresl.  Eq.  Ev.  11,  12. 

O.  H.  Browning  and  N.  Bushnell,  for  the  appellees:  I. 
The  first  objection  urged  to  a  specific  performance  is  that  no 
complete  concluded  contract  was  made,  but  that  the  whole  matter 
rested  in  negotiation. 

The  answer  is,  in  this  respect,  responsive  to  the  bill,  and  denies 
the  making  of  a  concluded  agreement,  and  the  burden  of  proof 
is  on  the  complainant.     Berry  v.  Coombs,   1  Peters  640,   647-8. 

Where  anything  remains  to  be  done  by  the  parties,  the  con- 
tract is  not  concluded.       1  Sug.  on  Vend.  96-8  ;   2  Story's  Eq. 
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67,  §702;  Carr  v.  Duval,  14  Peters  77;  Haddleston  v.  Biisloe,  11 
Ves.  583,  590 ;  2  Sim.  &  Stu.  194 ;  Frill  v.  Lawrence,  1  Pai-e 
434,  442-3;  Tucker  v.  Woods,  12  Johns.  190;  Keep  y.  Good- 
rich, 12  Johns.  397. 

Where  the  agreement  is  that  the  price  of  the  property  shall  be 
fixed  by  arbitrators  or  third  persons,  and  they  do  not  fix  it, 
the  contract  is  not  concluded.     Milnes  v.  Gerrv,  14  Ves.  400; 

Blundell  v.  Brellargh,  17  Ves.  232,  241-3  ;     Gourley  v. 19 

Ves.  431. 

II.    The  essential  terms  of  the  contract  are  uncertain — 
[*238]  both  as  to  price  and  payments,  and  the  other  terms. 

In  the  case  of  written  contracts  if  they  are  not  certain 
in  themselves,  if  any  error  or  omission,  however  trifling,  appears 
as  to  the  essential  terms  of  the  contract,  the  contract  Avill  not  be 
enforced.  1  Sug.  on  Vend.  92,  96  ;  2  Story's  Eq.  69  §  764,  76 
§  767  ;  Parkhurst  v.  Van  Cortland,  1  Johns.  Ch.  li.  273-82  ;  1 
Mad.  Ch.  426;  Blagden  v.  Bradbear,  12  Ves.  466;  Browley  v. 
Jeffrie,  2  Vern.  415  ;  Duncan  v.  Cook,  1  Scho.  and  Lef.  22 ; 
Abelt;.  Ratcliffe,  13  Johns.  297;  Barry  v.  Coombs,  1  Peters  640; 
Colson  V.  Thompson,  4  Peters'  Cond.  R.  143 ;  Lindsey  v.  Lynch, 
2  Scho.  and  Lef.  7  ;  Brodie  v.  St.  Paul's  Church,  1  Ves.  326  ; 
Harris  v.  Knickerbocker,  5  Wend.  638;  Milnes  v.  Gerry,  14 
Ves.  400. 

Nor  can  the  uncertainties  in  this  writing,  even  aside  from  the 
statute  of  frauds,  be  explained  by  parol  evidence,  the  ambiguity 
is  sucli  that  no  explanation  from  extraneous  circumstances  can 
give  to  the  words  themselves  any  certain  or  definite  meaning  2 
Stark.  Ev.  544-48,  562,  and  note  ;  Berry  v.  Coombs,  1  Peters 
640,  652. 

III.  The  contract  was  an  entire  one.  Teas  agreed  to  sell  two 
tracts  of  land,  as  an  unit,  for  an  indivisible  price.  He  then 
owned  but  one  of  them,  and  was  negotiating  for  tlie  purchase  of 
the  other,  to  which  he  did  not  obtain,  and  cannot  convey  title. 
Doyle  knew  these  facts,  and  no  arrangement  was  made  for  a 
severance  of  the  contract,  if  Teas  failed  to  obtain  title.  Under 
these  circumstances,  a  purchaser  cannot  compel  tlie  vendor  to 
perform  a  part  of  an  entire  contract ;  the  whole  must  be  per- 
formed or  none,  and  the  only  cases  in  which  a  performance  of  a 
part  of  an  entire  contract  will  be  enforced,  is  where  the  seller 
sold  in  bad  faith,  or  where,  by  reason  of  the  contract,  the  pur- 
chaser has  made  improvements,  or  the  condition  of  the  parties 
hiis  been  changed,  so  that  the  refusal  of  part  performance  will 
operate  as  a  fraud  on  the  purchaser.  1  Snor.  on  Vend.  207-9, 
305;  Crop  v.  Norton,  2  Atk.  75;  Young  t>!  Nash,  3Atk.  186; 
Carr  v.  Duval,  14  Peters  77  ;  Lawrenson  v.  Buller,  1  Scho.;ind  l^ef. 
13 ;  Hepburn  v.  Auld,  2  Peters'  Cond.  R.  254-5  ;  Weatherford 
V.  James,  2  Alab.  170 ;  Howell  v.  George,  1  Mad.  Ch.  R.  1 ;  Pratt 
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V.  Carroll,    3  Peters'  Cond.  R.  226-7  ;    Harwell  v.   Yielding,   2 
Sclio.  and  Lef.  549  ;  Waters  v.  Travers,  9  Johns.  450. 

This  is  in  accordance  with  the  general  rule  that  an  entire  con- 
tract must  stand  or  fall  together.  Roberts  on  Fraads,  110-11  ; 
Crawford  v.  Morrell,  8  Johns  253  ;  Van  Eps  v.  Schenectady,  12 
Johns.  436. 

IV.  The  complainants  have  alleged,  but  have  not  proved, 
performance  or  an  offer  to  perform  the  contract,  which  was 
essential  to  their  right  to  demand  a  specific  perform-  [*239] 
mance  from  the  defendants.  Porter  v.  Rose,  12  Johns.  209; 
Parker  v.  Parmelee.  20  Johns.  130  ;  Bates  v.  Wheeler,  1  Scam. 
54 ;  Colson  v.  Thompson,  4  Peters'  Coud.  R.  143 ;  Harris  v. 
Knickerbocker,  5  Wend.  638. 

The  complainants,  however,  insist  upon  the  conveyance  by 
Teas  to  Munson,  before  the  first  payment  from  Doyle  became  due, 
as  an  excuse  for  Doyle's  non-performance. 

To  this  we  answer : 

1st.  The  bill  alleges  performance,  and  this  is  denied  in  the 
answer,  and  issue  is  made  up  on  that  point.  The  Time  of  Teas' 
conveyance  to  Munson  is  not  stated  in  the  bill,  nor  does  the  case 
made  by  the  pleadings  present  any  facts  as  an  excuse,  etc.  This 
is,  hence,  a  departure  from  the  pleadings,  and  the  court  can  take 
no  notice  of  it.  Gresly  Eq.  Ev.  159-60;  James  v.  McKernon,  6 
Johns.  543;  Forsyth  v.  Clark,  3  Wend.  637;  Smith  v.  Clark,  12 
Ves.  477;  Boon  v.  Chiles,  10  Peters  209 ;  Harrison  v.  Nixon,  9 
Peters  502 ;  Beekman  v.  Frost,  18  Johns.  560-61 ;  Smith  v.  Brown, 
3  Blackf.  25. 

2nd.  The  first  default  was  on  the  part  of  Doyle.  The  first 
payment  was  to  be  made  fourteen  months  before  the  deed  was  to 
be  made,  and  was  independent  of  Teas'  ability  to  convey.  Robb. 
V.  Montgomery,  20  Johns.  15;  Greenby  v.  Cheevers,  9  Johns. 
126;  3  Peters'  Cond.  R.  225-26;  Harrington  v.  Higgens,  17 
Wend.  376. 

8d.  Munson,  by  his  purchase,  acquired  all  Teas'  rights  and 
equities,  and  could  insist  on  as  strict  a  performance  as  Teas  could 
have  done,  had  he  not  sold.  Jones  v.  Lynds,  7  Paige  301  ;  Murry 
V.  Gouverneur,  2  Johns.  Cas.  438 ;  Champion  v.  Brown,  6  Johns. 
Ch.  R.  402-4  ;  1  Story's  Eq.  385,  §  396  ;  Forsyth  v.  Clark.  3  Wend. 
653 ;  2  Story's  Eq.  93  §  784,  96  §  788. 

V.  But  the  complainants  allege  that  a  further  agreement  was 
made  at  the  time  of  the  execution  of  the  writing,  and  this  further 
agreement  is  set  out  as  a  material  part  of  their  case. 

1st.  As  a  written  agreement  is  required  by  the  statute,  this 
further  agreement  is  presumed  to  be  in  writing  ;  and  when  de- 
nied, as  it  is  in  this  answer,  must  be  proven  by  written  evidence, 
whether  the  statute  is  insisted  on  or  not.  1  Sug.  on  Vend.  87, 
99,  151-52;  Rest.  v.  Hobson,  1  Sim.  &  Stu.  543 ;  Harris  v.  Knick- 
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erbocker,  5  Wend.  643,  2  Story's  Eq.  60  §  758  ;  Coriiie  v.  Graham, 
2  Paige  181  ;  S.  P.,  3  Paige  481. 

2iid.  But  even  admitting  that  the  bill  sets  up  a  further  parol 
agreement,  this  parol  agreement  is  alleged  to  have  been  made  at 
the  time  of  the  execution  of  the  written  agreement,  and  adds  ma- 
terial terms  to  the  contract,  and,  in  fact,  makes  the  contract  what 
the  plaintiffs  seek  to  enforce.  But  a  court  of  equit}'^  will  not  exe- 
cute a  written  contract,  with  parol  restrictions,  nor  will  it  add  to 
or  vary  a  written  contract,  by  any  circumstances  that  parol 
[*240]  testimony  can  produce.  Stevens  v.  Cooper,  1  Johns.  Ch.  R. 
425;  Parkhurst  v.  Van  Cortland,  1  Johns.  Ch.  R.  273; 
Blagden  v.  Biadbcar,  12Ves.  466;  1  Sug.  on  Vend.  133,  142-5, 
151  ;  Woolan  v.  Hearn,  7  Ves.  211  ;  Brodie  v.  St.  Paul's  Church, 
1  Ves.  326  ;  Clurian  v.  Cook,  1  Scho.  &  Lef.  'Z'2 ;  Pierce  v.  Blelch- 
ley,  6  Mad.  17. 

There  cannot  be  such  a  thing  as  a  contract  partly  in  writing  and 
partly  in  parol.  Howes  v.  Barker,  3  Johns.  509 ;  2  Story's  Eq. 
75,  §'767;  Parkhurst  v.  Van  Carlland,  1  Johns.  Ch.  R.  283. 

Where  a  contract  is  void  in  part,  as  being  witliin  the  statute  of 
frauds,  it  is  void  in  toto.     Crawford  v.  Morel,  8  Johns.  253. 

Even  where  the  defendant  admits  the  parol  agreement,  and  in- 
sists on  the  benefit  of  the  statute,  a  specific  performance  will  not 
be  decreed.     1  Mad.  382  ;  2  Story's  Eq.  58,  §  §  756-7. 

But  it  is  insisted  that  the  new  terms  inteipolated  into  the  writ- 
ten contract,  by  parol,  do  not  affect  or  change  the  contract  itself, 
but  operate  subsequently  by  way  of  showing  how  the  contract 
may  be  discharged.  This  is  not  true  in  fact;  but  in  answer  to 
the  position  assumed,  it  is  sufficient  to  say  : 

1st.  That  an  agreement  by  jiarol,  affecting  the  discharge  of  a 
written  contract  concerning  land,  is  admissiLle  as  a  defence  to, 
but  never  in  aid  of  a  bill  for  specific  performance.  Stevens  i\ 
Cooper,  1  Johns.  Ch.  R.  429-30  ;  1  Sug.  on  Vend.  140, 148, 150-1 ; 
Price  V.  Dyer,  17  Ves.  356. 

2nd.  The  time  and  place  of  the  performance  of  a  contract  is  a 
material  part  of  the  contract.  If  these  are  not  fixed  by  the  con- 
tract, the  law  operates  upon  the  contract,  and  fixes  tJiem  for  ilie 
parties,  and  parol  proof  is  inadmissible  to  change  this  legal  opera- 
tion of  the  instrument,  or  to  show  a  different  agreement  or  inten- 
tion. Thompson  v.  Ketcham,  8  Johns.  192-3;  Frosted  al.v.  Ev- 
erell,  5  Cowen  197;  2  Stark.  Ev.  551-2;  Stevens  v.  Cooper,! 
•Johns.  Ch.  R.  428-9;  Williams  v.  Jones,  11  Eng.  Com.  Law  R.169. 

Tiie  legal  effect  of  the  instiument  was  to  make  the  money  pay- 
able and  the  horse  deliverable  at  Teas'  residence.  Chipman  on 
Cont.  24-5;  R.  L.  484,  §  7.  Chit,  on  Cont.  563  and  note,  570  ;  3 
Kent's  Com.  95-6. 

3rd.  The  horse  was  a  material  part  of  the  consideration  expressed 
in  the  writing,  and  where  a  particular  consideration  is  specified,  a 
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different  consideration  cannot  be  proved.  Maigley  v.  Huer,  7 
Johns.  341 ;  Howes  v.  Barker,  3  Johns.  509  ;  Schermerhorn  v, 
Vanderhevden,  1  Johns.  139  ;  Ciarkson  v.  Hanway,  2  Pierre  Will- 
iams 203  {  Peacock  v.  Monk,  1  Ves.  128. 

The  only  case  in  which,  on  a  bill  for  specific  performance,  a 
construction  varying  from  that  specified  in  the  writing  can  be 
proved  by  parol,  is  on  a  bill  asking  for  relief  on  the  ground  of 
fraud,  mistake,  or  surprise.  Gresly's  Eq.  Ev.  204;  Ste- 
phens V.  Cooper,  1  Johns.  Ch.  R.  425,  429  ;  Botsford  v.  [*241] 
Burr,  2  Johns.  Ch.  R.  415-16. 

VI.  But  in  this  case  every  part  or  parcel  of  this  alleged  parol 
agreement  is  denied  in  the  answer,  and  the  agreement  or  what 
relief  is  asked  is  not  proved;  not  only  not  literally,  but  not  sub- 
stantially ;  and  therefore  performance  cannot  be  decreed  did  every 
other  objection  fail.  Gresly's  Eq.  Ev.  171-2;  1  Mad.  Ch.  384; 
2  Hov.  on  Frauds  6;  Leigh  v.  Haverfield,  5  Vesey  457;  Moffett  v. 
Clements,  1  Scam.  384;  Phillips  v.  Thompson,  1  Johns.  Ch.  R. 
148-49;  Forsyth  y.  Clark,  1  Johns.  Ch.  R.  653-5;  Harris  v.  Knick- 
erbocker, 5  Wend.  651 ;  James  v.  McKernan,  6  Johns.  560. 

Where  the  complainant  fails  to  establish  the  agreement  set  up 
in  his  bill,  he  cannot  obtain  a  decree  on  a  different  agreement  ad- 
mitted in  the  answer.  2  Hov.  on  Frauds  7  ;  Gresly's  Eq.  Ev. 
171;  Legal  v.  Miller,  2  Vesey,  Sen.  299;  5  Wend.  649-50; 
Wooley  V.  Hearn,  7  Vesey  219;  Lindsey  v.  Lynch,  2  Sclio.  & 
Lef.  1. 

As  to  the  credit  to  be  given  to  the  answer,  and  the  amount  of 
evidence  required  to  overthrow  it,  see  Smith  v.  Brush,  1  Johns. 
Ch.  R.  459  ,  Classon  v.  Morris,  10  Johns,  534,  540-4. 

VIL  The  laches  and  delay  of  the  complainants  are  a  sufficient 
objection  in  this  case  to  a  specific  performance.  A  court  of  equity 
will  not  permit  a  party  to  lie  by  to  speculate  on  estates,  and  then 
abandon  or  insist  on  the  contract,  according  to  the  event.  Time 
is  in  general  as  material  in  equity  as  at  law,  and  is  made  imma- 
terial only  by  the  waiver  or  acquiescence  of  the  party  Avho  resists 
performance.  In  this  case  the  defendants  have  never  waived  any 
of  their  rights,  but  demand  the  property  in  opposition  to  the  com- 
plainants, which  rendered  the  highest  degree  of  diligence  neces- 
sary on  their  part.  Benedict  v.  Lynch,  1  Johns.  Ch.  R.  370  ; 
Harrington  v.  Wheeler,  4  Vesey  690  and  note  ;  Guest  v.  Horn- 
frey,  5  Vesey  818 ;  Hepburn  v.  Auld,  2  Peters'  Cond.  R.  255  ; 
Pratt  V.  Carroll,  3  Peters'  Cond.  R.  2£6  ;  Taylor  v.  Longworth, 
14  Peters  174-5;  Ally  v.  Deschampo,  13  Vesey  224  ;  Brashier  v. 
Gratz,  5  Peters'  Cond.  R.  168-9  ;  2  Story's  Eq.  Ev.  85,  §  776  ; 
1  Mad.  Ch.  R.  400,  415-17,  423. 

Nor  will  the  court  decree  specific  performance  where,  under  all 
the  circumstances,  it  is  not  equitable.  1  Mad.  Ch.  R.  405-6  ;  2 
Story's  Eq.  47,  §§  742,  750  and  790  §§  769-70. 
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VIII.  But  whatever  the  equities  between  Teas  and  Doyle, 
Alunson,  as  a  subsequent  purchaser  without  notice  of  the  agree- 
ment, cannot  be  affected  by  it.  Bumpus  v.  Platner,  1  Johns.  Cli.  R. 
213;  Cuylerv.  Bradt,  2  Caines'  Cas.  326  ;  Frost  v.  Beekman,  1 
Johns.  Ch.  R.  oOO  ;  same  case,  18  Johns.  543. 

It  is  not  ])retended  that  Munson  had  notice  in  person,  but  that 
his  agents,  Mrs.  Cutler  and  Kimball,  had  notice. 

Now  Kimball  was  not  Munson's  agent ;  Mrs.  Cutler  was,  and 
being  appointed  for  that  special  purpose,  could  not  dele- 
[*  242]  gate  her  trust,  (2  Kint's  Com.  633  ;  Story's  Agency  §§ 
12,  13,  14,)  and  to  have  made  Kimball  his  agent  by  adop- 
tion, Munson  must  have  ratified  his  acts  knowing  he  had  performed 
them.  Story  on  Agency  238,  §  243,  note  4,  and  234,  §  239  ;  Hors- 
fall  V.  Faunlery,  10  Barn.  &  Cres.  755.  And  this  is  derivable 
from  the  definition  of  agent,  and  the  confidence  which  the  prin- 
cipal reposes  in  the  agent,  and  authorizes  the  world  to  repose  in 
him.     2  Kent's  Com.  612  ;  Story  on  Agency  131,  §  140. 

But  even  admitting  that  both  were  agents,  there  is  no  sufficient 
proof  of  notice. 

Notice  to  an  agent  to  bind  the  principal  must  come  from  the 
party  interested  in  the  property,  and  arise  from  and  be  connected 
with  the  subject  matter  of  the  agency,  and  in  the  course  of  the 
treaty  for  the  purchase.  (2  Sug.  on  Vend.  276,  278,  note  480  ; 
Story  on  Agency  131,  §  140)  ;  and  in  a  case  like  this,  must  be 
sufficient  to  effect  the  conscience  of  the  purchaser  with  fraud.  4 
Kent's  Com.  171-2;  1  Story's  Eq.  §§  397-404;  Jackson  v.  Van 
Valkenburgh,  8  Cowen,  264  ;  Day  v.  Dunham,  2  Johns.  Cli.  R. 
190  ;  Hine  w.  Dodd,  2  Atk.  275;  Jackson  v.  Burgatt,  10  Johns. 
457  ;  Tolland  v.  Stambridge,  3  Vesey  478  ;  VVyatt  v.  Barwell,  19 
Vesey  435. 

Kimball's  declarations  cannot  be  proved  as  evidence  against 
Munson.  2  Stark.  Ev.  34-5;  9  Peters  687-8;  Farlie  v.  Hastings, 
10  Vesey  126;  Story's  Agency,  §§    135-8,  and  note. 

The  evidence  by  which  notice  is  sought  to  be  proved  is  of  the 
most  suspicious  and  unsatisfactory  character,  and  is  entitled  to  no 
weight.  1  Stark.  Ev.  484;  Tench  v.  Tench,  10  Vesey  517;  Bots- 
ford  V.  Burr,  2  Johns.  Cii.  R.  411-12. 

The  fact  that  Doyle's  contract  was  recorded  before  Munson's 
deed  can  make  no  difference.  The  only  question  being,  had  Mun- 
son, by  himself  or  agents,  notice  binding  upon  his  conscience  at 
the  time  of  his  purchase?  For  if  he  had  not,  equity  will  not  take 
from  hira  his  legal  title,  innocently  obtained.  For  a  court  of 
equity  never  asserts  an  equitable  against  a  legal  title,  where 
tlie  equities  of  tiie  parties  are  equal,  or  where  the  conscience  of 
the  holder  of  the  legal  title  is  not  affected  with  fraud.  If  that  is 
wanting,  the  parties  wdl  be  left  to  their  remedies  at  law.  Mit- 
ford's  Plead.   199,  200;  Story's  Eq.  Plead.  §§  603-4,  and  604  a; 
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1  Story's  Eq.  75,  §  §  67-8;  Boon  v.  Chiles,  10  Peters  210;  Frost  v. 
Beekman,  1  Johns.  Ch.  R.  300-1;  Wirtley  v.  Birkhead,  2  Vesey 
Sen.  573-4. 

Caton,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
bill  was  filed  in  the  Hancock  circuit  court  for  the  purpose  of  com- 
pelling a  specific  performance  of  an  agreement  for  the  sale  of  two 
lots  of  land  in  that  county.  The  agreement,  which  is  set 
out  in  the  bill  verbatim,  appears  to  have  been  entered  into  [*  248] 
on  the  23d  of  May,  1835,  and  provides  for  the  sale  of  the 
premises  in  question  for  the  sum  of  $1100,  of  which  "a  certain 
sum"  was  to  be  paid  in  hand  on  the  second  of  June  then  next; 
one  stable  horse  from  the  first  to  the  tenth  of  July  then  next,  the 
value  of  which  was  to  be  assessed  by  three  disinterested  persons, 
in  case  of  disagreement  between  the  parties,  and  Doyle  was  to 
give  his  note  for  the  balance  of  the  $1100,  payable  in  fifteen 
months  from  the  date  of  the  agreement.  The  circuit  court  en- 
tered a  decree  dismissing  the  bill  at  the  complainant's  costs, 
which,  by  this  appeal,  we  are  now  called  ujjon  to  revise. 

The  first  enquiry  which  most  properly  presents  itself  in  the 
examination  of  this  case  is  whether  Munson,  one  of  the  defend- 
ants in  the  bill,  is  a  subsequent  hona  fide  purchaser  without 
notice,  or  whether  he  is  chargeable  with  notice.  It  appears  that 
the  contract  with  the  complainant  was  entered  into  on  the  23d 
of  May,  1835,  and  was  recorded  on  the  19th  of  June  following, 
and  the  deed  of  the  same  premises  from  Teas  to  Munson  was 
executed  on  the  26th  of  May  and  recorded  on  tlte  26th  of  June. 
If  Munson  is  chargeable  with  notice,  then  he  but  fills  the  shoes 
of  Teas,  and  either  as  his  trustee  for  that  purpose,  or  as  his 
assignee,  he  shall  make  good  the  obligations  which,  by  the  con- 
tract, are  imposed  upon  Teas.  If  he  was  not  chargeable  with 
such  notice  when  the  deed  was  executed  or  took  effect,  then  lie 
shall  hold  under  it,  notwithstanding  whatever  rights,  either 
legal  or  equitable,  may  be  shown  to  exist  between  Doyle  and 
Teas. 

What  is  sufficient  to  constitute  this  notice  is  frequently  a  ques- 
tion of  no  small  difficulty  and  a  subject  on  which  much  has  been 
written,  and,  after  all,  not  a  great  deal  very  definitely  settled.  This 
notice  is  sometimes  a  question  of  la  w  arising  upon  facts  about  which 
there  is  no  dispute,  and  it  is  sometimes  a  question  of  fact.  The 
former  is  called  constructive  notice,  the  latter  actual  notice. 
Constructive  notice  is  made  out  frequently  by  a  lis  pendens,  by 
the  record  of  the  prior  title  or  claim  under  the  recording  act ;  by 
the  possession  of  the  person  having  notice,  or  by  the  purchaser 
receiving  his  title  through  a  channel  which,  with  proper  atteii- 

(i)  This  cause  was  decided  at  the  last  term  of  the  court,  but  the  opinion  was  not  de- 
livered till  this  terra. 
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tion,  would  have  led  Iiim  to  a  knowledge  of  tlie  interests  with  a 
notice  of  which  he  is  charged. 

In  this  case  it  is  attempted  to  make  out  notice  in  both  of  these 
ways,  or  rather,  in  the  first  place,  an  attempt  is  made  to  bring 
home  actual  notice  to  the  agent  of  Munson  who  made  the  pur- 
chase for  him — which,  if  established,  is  but  another  mode  of 
proving  constructive  notice  on  that  defendant  himself,  whereby 
his  conscience  shall  be  as  much  affected  as  if  the  actual  notice 
were  proved  on  him  personally  ; — and  in  the  second  place  it  is 
contended  that  constructive  notice  is  made  out  under  our  re- 
cording act. 

The  greatest  difficulty  has  been  experienced  in  laying  down 
any  general  rule  by  which  the  court  can  be  governed  as 
[*244]  to  the  amount  of  evidence  which  is  necessary  to  make 
out  actual  notice;  for  between  the  slightest  and  most 
indefinite  (which,  if  shown  to  have  reached  the  ears  of  the  de- 
fendant, could  raise  no  suspicion  of  good  faith  on  his  part),  and 
the  most  positive  proof  of  actual  knowledge,  brought  directly 
home  to  the  person  of  the  party,  there  is  an  infinite  number  of 
gradations,  and  where  the  true  line  of  demarcation  is  between 
these  two  extremes  l:as  never  yet  been  so  distinctly  settled  as 
to  leave  no  difficulty  in  the  application  to  individual  cases  as 
they  arise. 

There  seems,  indeed,  to  be  two  classes  of  cases,  one  of  which 
appears  to  require  the  most  clear  and  certain  evidence  of  actual 
knowledge,  such  as  will  establish  fraud  on  the  part  of  the  subse- 
quent purchaser,  while,  in  the  other,  only  such  notice  is  required 
to  be  proved  as  would  be  sufficient  to  put  a  prudent  man  on 
enquiry  ;  and  I  confess  I  have  searched  in  vain  to  find  the  dis- 
tinction anywhere  laid  down  by  which  we  may  be  enabled  to 
distinguish  them  in  their  features  and  circumstances.  In  this 
case  the  complainant  insists  that  it  was  only  necessary  for  him  to 
adduce  sufficient  i)roof  to  bring  the  case  within  the  latter  rule  ; 
wliile,  by  the  defendant  Munson,  it  is  contended  that  lie  is  only 
to  be  prejudiced  by  such  clear  and  positive  proof  of  notice  as 
would  establish  fraud  in  him;  and  for  the  purpose  of  enabling 
us  the  better  to  judge  by  which  of  these  rules  v/e  shall  be  gov- 
erned in  determining  what  shall  be  the  amount  of  evidence 
required  to  make  out  this  notice  it  is  necessary  to  advert  to  some 
of  the  leading  cases  relied  upon  in  support  of  each  position. 

In  the  case  of  Hincs  v.  Dodd^  2  Atk.  275,  where  a  subsequent 
mortgagee  was  attempted  to  be  charged  with  notice  of  a  prior 
judgment,  which  was  not  registered  till  after  the  mortgage,  al- 
though the  denial  of  the  notice  by  the  defendant  was  feeble,  and, 
to  say  the  least,  evasive,  and  the  proof  of  the  notice  strong,  still 
the  court  held  the  proof  insufficient,  and  say :  "  To  be  sure  ap- 
parent fraud,  as  clear  and  undoubted  notice,  would  be  a  proper 
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ground  of  relief,  but  suspicion  of  notice,  though  a  strong  sus- 
picion of  notice,  is  not  sufficient  to  justify  the  court  in  breaking 
in  upon  an  act  of  Parliament."  And  on  the  same  side  is  cited 
the  case  of  Joland  v.  Stamhridge^  3  Yesey  478,  where  a  subse- 
quent registered  conveyance  took  precedence  of  a  prior  unregis- 
tered deed,  notwithstanding  strong  evidence  of  notice;  and  this 
case  seems  to  carry  the  principle  quite  as  far  as  the  case  above, 
and  clearly  holds  that  nothing  short  of  actual  fraud  shall  super- 
sede a  conveyance  actually  recorded. 

So  in  the  case  of  Wyatt  v.  Bat^nell,  19  Vesey  435,  where  the 
question  was  whether  there  was  sufficient  proof  of  notice  to  give 
the  prior  unregistered  deed  a  preference  (and  there  was  very 
strong  proof  of  constructive  notice),  yet  the  master  of  the  rolls 
held  it  insufficient,  and  after  alluding  to  the  decisions 
says:  "However,  it  is  sufficient  for  the  present  purpose  [*245] 
to  say,  that  it  is  only  by  actual  notice  clearly  proved, 
that  a  registered  conveyance  can  be  postponed.  Even  a  lis 
pendens  is  not  deemed  notice  for  that  purpose."  This  case  then 
holds  distinctly  that  no  constructive  notice  will  suffice  to  defeat 
a  deed  regularly  registered ;  but  this  cannot  be  pretended  to  be 
the  law  now. 

In  De7/  V.  Dunham,  2  Johns.  Ch.  R.  182,  most  of  the  above 
cases  were  cited  with  approbation  by  chancellor  Kent.  The  ques- 
tion there  was  whether  a  junior  registered  assignment  should  be 
set  aside  in  favor  of  a  prior  mortgage  deed,  which  was  not  regis- 
tered in  the  proper  book  of  mortgages.  The  chancellor  says  :  "If 
notice  that  is  to  put  a  party  on  enquiry  be  sufficient  to  break  in 
upon  the  policy  of  the  express  provisions  of  the  act,  then  indeed 
the  conclusion  would  be  different ;  but  I  do  not  apprehend  that 
the  decisions  go  that  length.  This  would  be  too  slight  a  founda- 
tion to  act  upon  in  opposition  to  the  statute." 

In  Jackson  v.  Van  ValkenburgK  8  Co  wen  260,  the  question 
again  arose  as  to  the  sufficiency  of  the  parol  proof  of  notice,  to 
give  effect  to  a  prior  unrecorded  mortgage ;  and  although  the 
proof  was  strong  to  establish  notice  to  the  agent  of  the  subsequent 
mortgagee,  yet  the  court  held  it  insufficient,  and  says  :  "  It  may 
have  answered  to  put  a  person  on  enquiry,  in  a  case  where  that 
species  of  notice  is  sufficient,  but  we  have  seen,  to  supply  the 
place  of  registry,  the  law  proceeds  a  step  further,  and  as  it  ap- 
pears to  me  upon  the  most  substantial  reasons,  for  if  the  second 
conveyance  is  not  regarded  as  bona  fide,  because,  in  consequence 
of  notice,  it  is  tainted  with  fraud,  and  that  imputation  ought  not 
to  rest  on  slight  grounds,  but  be  supported  by  evidence  clear  and 
explicit."  The  same  doctrine  was  also  held  in  the  case  of  Jack- 
S071  V.  Givan,  8  Johns.  137,  by  chief  justice  Kent,  where  the  ques- 
tion was,  which  deed  was  the  best,  the  first  in  date,  or  the  first 
on  record  ? 
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Jackson  v.  Burgatt^  10  Johns.  457,  presents  one  of  the  few  in- 
stances to  be  met  with  where  the  uni-egisiered  deed  has  been 
allowed  to  trium[)h  over  the  registry,  in  an  ejectment  case.  The 
court  in  that  case  says :  "  That  the  defendant  and  ever}'  other 
person  through  whom  he  derived  title,  had,  at  the  time  of  their 
purchase,  actual  notice  of  the  prior  conveyance."  "  The  pur- 
chase of  Tiffany  had  every  appearance  of  a  gross  fraud,"  etc.  In 
this  case  we  find  the  same  strict  rule  held,  as  to  the  character  of 
the  notice,  which  must  be  proved  to  effect  the  object  sought  ;«but 
by  looking  into  the  evidence  reported  in  the  case,  we  find  that 
the  rule  laid  down,  by  Mr.  Sugden  (Sug.  on  Vend.  490,  Ch.  8), 
"that  to  constitute  a  binding  notice,  it  must  be  given  by  a  person 
interested  in  the  propert}',  and  in  the  course  of  the  treaty  for  the 
purchase,"  was  not  observed,  but  the  notice  which  fastened  the 
fraud  on  the  defendant  and  his  grantors,  was  conimuni- 
[*246]  cated  by  Towzer  and  Throop,  neither  of  whom  appears  to 
have  ever  had  any  interest  in  the  premises. 

In  discussing  this  branch  of  the  law,  chancellor  Kent,  in  his 
commentaries,  4  Kent's  Com.  171,  says  :  "the  doctrine  of  notice 
and  its  operation  in  favor  of  the  prior  unregistered  deed  or  mort- 
gage, equally  applies,  as  I  apprehend,  throughout  the  United 
States;  and  it  everywhere  turns  on  a  question  of  fraud,  and  on 
the  evidence  requisite  to  infer  it.  In  pursuance  of  that  principle, 
and  in  order  to  support,  at  the  same  time,  the  policy  and  the  in- 
junctions of  the  registry  acts,  in  all  their  vigor  and  genuine 
meaning,  implied  notice  may  be  equally  effectual,  witii  direct 
and  positive  notice  ;  but  then  it  must  not  be  that  notice  which  is 
barely  sufficient  to  put  the  party  on  enquiry  ;"  and  judge  Story 
(1  Story's  Eq.  393)  holds  substantially  the  same  rule,  though 
not  perhaps  in  quite  so  strong  language.  He  says,  when 
the  first  deed  is  not  properly  recorded,  "then  the  subsequent 
purchaser  is  affected  only  by  such  actual  notice  as  would  amount 
to  a  fraud." 

It  is  perhaps  unnecessary  to  cite  further  from  the  books,  to 
show  what  is  the  effect  to  be  produced  when  tliat  clear  and  dis- 
tinct proof  of  notice  has  been  required  which  should  be  sufficient 
to  prove  the  subsequent  purchaser  guilty  of  a  fraud,  and  whicl^. 
should  be  something  more  than  enough  merely  to  put  the  party 
on  enquiry.  In  all  the  instances  referred  to,  (and  I  have  met 
with  none  of  a  different  character,)  it  is  clear  that  it  is  to  give 
effect  and  priorit}'-  to  an  unregistered  instrument,  which  by  the 
registry  act  is  required  to  be  recorded,  in  preference  to  one  sub- 
sequent in  date,  which  has  been  duly  recorded. 

But  by  looking  through  the  cases  it  will  be  frequently  seen, 
that  what  one  judge  holds  to  be  only  sufficient  to  put  a  party  on 
enquiry,  another  will  hold  sufficient  of  itself  to  prove  him 
guilty  of  fraud;  thus  showing  more  a  difference  in  terms,  than 
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ill  substance  ;  while  others,  professing  to  adhere  to  the  same 
measure  of  proof,  have  really  differed  very  widely  in  the  amount 
required. 

Let  us  now  turn  our  attention  to  that  class  of  cases  where  it 
has  been  held  sufficient  to  show  such  notice  as  should  put  a  party 
on  enquiry. 

In  Smith  v.  Loio^  1  Atk.  49,  the  case  was  this.  The  motlier  of 
some  infants  leased  their  land  for  forty-one  years,  witli  covenants 
that  they  should  join,  etc.,  after  thev  became  of  age.  They  re- 
ceived the  rents  for  a  long  time,  and  then  brought  ejectment,  and 
the  bill  was  filed  against  them  to  confirm  the  lease,  and  the  court 
held  that  the  lease  should  be  established,  and  said  :  "  Tliey  found 
a  person  in  possession  of  the  estate,  and  that  was  sufficient  to  put 
them  to  enquire  ;  and  what  is  sufficient  to  put  the  party  on  en- 
quiry is  good  notice  in  equity."  It  may  be  remarked  in  rela- 
tion to  this  case,  and  the  same  remark  will  apply  to  most 
if  not  all  of  the  subsequent  cases,  that  no  question  is  [*2-17] 
raised  in  relation  to  the  registry  ace,  but  the  court 
simply  decide  that  possession  by  the  tenant  was  such  notice 
to  the  heirs,  as  should  bind  them  by  their  acquiescence  ;  and 
I  appreliend  that  it  is  too  late  at  the  present  day  to  deny 
the  sufficiency  of  such  notice  whether  the  registry  act  be  in- 
volved or  not. 

Faires  v.  Cherry^  2  Vern.  384,  is  also  cited  in  support  of  the 
proposition,  that  if  the  party  is  put  to  enquire,  it  is  sufficient. 
There,  at  the  time  of  the  purchase,  the  defendant  Iiad  in  his  pos- 
session, among  other  papers,  the  settlement  under  which  the 
plaintiff  claimed,  and  the  court  lield  him  chargeable  with  notice; 
and  although  this  case  was  afterwards  doubted,  yet  it  is  now  one 
of  the  most  familiar  instances  of  conclusive  notice.  And  I  ven- 
ture to  say  such  proof  has  never  been  held  insufficient.  To  the 
same  effect  is  the  case  of  Parker  v.  Brooks^  9  Vesey  583.  There 
it  was  held  where  the  deed  under  which  the  defendant  holds  re- 
cites the  grounds  of  the  other  party's  equity,  that  he  shall  be 
chargeable  therewith. 

Daniels  v.  Davidson,  16  Vesey  249,  was  a  bill  for  the  specific 
performance  of  an  agreement  for  the  sale  of  land,  and  in  that  case 
it  was  held  that  the  possession  of  the  complainant,  although  he 
held  the  possession  not  under  the  agreement  but  uijder  an  unex- 
pired lease,  was  such  notice  as  should  have  put  the  party  on  en- 
quiry, and  v/as  therefore  sufficient  against  the  subsequent  pur- 
chaser. It  may  be  observed  here,  that  under  the  registry  laws  of 
England,  this  agreement  was  not  required  or  even  allowed  to  be 
recorded. 

In  the  case  of  Starry  v.  Arden,  1  Johns.  Ch.  R.  261,  it  does  not 
appear  that  either  deed  was  recorded,  nor  is  the  registry  act  once 
alluded  to.     There  the  court  held  the  defendant  chargeable  with 
17     Scam,  Vol.  4.  257 
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notice,  on  what  seems  to  me  very  light  grounds.  The  chancellor 
says:  "I  shall  also  consider  him  a  purchaser  without  actual  notice 
of  the  settlement  on  the  plaintiffs.  He  declares  in  his  answer  that 
he  had  no  knowledge  or  notice  of  the  conveyance  of  1805,  when 
he  purchased,  and  there  is  not  proof  to  contradict  this  answer. 
Jiut  I  hold  him  chargeable  with  constructive  notice  or  notice  in 
law,  because  he  had  information  sufficient  to  put  him  on  enquiry. 
He  admits  that  before  the  execution  of  the  deed,  lie  had  heard 
that  the  grantor  had  made  some  provision  for  his  daughters,  out 
of  the  property  in  Greenwich  street;  and  there  is  no  evidence  in 
the  case  that  the  grantor  owned  any  other  property  in  tliat  street." 
Here  he  liolds  constructive  notice  equivalent  to  actual  notice. 
This  case  was  affirmed  in  the  court  of  errors. 

In  the  case  ol'  Grteen  v.  Slater^  4  Jolms.  Ch.  R,  30,  it  was  held 
that  a  lis  pendens  Avas  sufficient  notice  to  put  the  party  on  enquiry, 
although  the  description  of  the  premises  in  the  bill'  was 
[*  248]  so  very  general  and  uncertain,  that  it  was  impossible  for 
the  party  to  determine  that  the  lands  whicli  he  purchased 
were  included  in  those  described  as  "  divers  lands  in  Crosby's 
Manor;"  and  in  that  case  the  defendant  in  liis  answer  denied  all 
knowledge  of  the  pendency  of  the  suit,  and  there  was  no  proof 
against  the  answer. 

It  is  perhaps  unnecessary  to  pursue  this  class  of  cases  further; 
enougli  have  already  been  presented  to  show  the  general  char- 
acteristics of  those  cases  where  it  has  been  held  sufficient  notice 
to  show  such  knowledge  as  should  j)ut  the  party  on  enquiry. 
Most  elementary  writers  on  the  law  of  evidence,  however,  where 
they  lay  down  this  rule,  speak  of  it  as  applicable  to  all  cases  ill 
equity  where  notice  is  required.  Thus  Mr.  Justice  Story,  in  his 
commentaries  on  equity,  (1  Story's  Eq.  388,)  after  stating  what 
has  been  held  sufficient  evidence  of  iiotice  in  some  particular 
cases,  proceeds:  "Indeed  the  doctrine  is  still  broader,  for  what- 
ever is  sufficient  to  put  a  party  on  enquiry,  (that  is  whatever  has 
a  reasonable  certainty,  as  to  time,  place,  circumstance,  and  per- 
sons,) is  in  equity  held  to  be  good  notice  to  bind  him;"  and  this 
is  said  of  such  notice  as  shall  postpone  a  subsequent  registered 
deed  or  mortgage.  And  chancellor  Kent,  in  his  commentaries, 
(4  Kent's  Com.  179,)  says.  "The  doctrine  of  notice  is  also  very 
extensive  application  throughout  the  law  of  mortgage;  and  it  is 
very  greatly  surcharged  with  cases  abounding  in  refinements.  It 
is  indeed  difficult  to  define  with  precision  the  rules  which  regulate 
implied  or  constructive  notice,  for  it  (lei)ends  upon  the  infinitely 
varied  circumstances  of  each  case.  The  general  doctrine  is,  that 
whatever  puts  a  party  upon  enquir}'  amounts  in  judgment  of  law 
to  notice,  provided  the  enquir}^  becomes  a  duty,  as  in  tlie  case  of 
purcliasers  and  creditors,  and  would  lead  to  the  knowledge  of  the 
fact,  by  the  exercise  of  ordinary  diligence  and  understanding." 
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I  confess,  after  all  the  investigation  I  have  been  able  to  give  the 
subject,  that  I  am  still  unable  clearly  to  comprehend  the  dis- 
tinction in  principle,  or  rather  the  difference  in  circumstances, 
between  those  cases,  where  the  stronger  evidence  is  required, 
and  those  cases  where  such  evidence  has  been  allowed  to  prevail 
as  it  was  sidd  was  sufficient  to  put  the  party  upon  enquiry.  Nor 
have  those  learned  commentators  from  whom  I  have  quoted  above, 
that  I  am  able  to  discover,  told  us  the  distinctions,  between  the 
cases  where  they  say  that  such  notice  as  should  put  the  party  to 
enquire  will  suffice,  and  where  not.  Thus  we  find  judge  Story, 
at  page  393,  above  quoted,  for  tlie  purpose  of  postponing  a  sub- 
sequent purchaser,  whose  deed  is  recorded,  requiring  proof  of 
"such  actual  notice  as  would  amount  to  a  fraud,"  and  the  same 
rule  is  substantially  laid  down  at  page  387,  in  §  398  ;  while  in  the 
two  next  succeeding  sections,  for  precisely  the  same  purpose,  we 
find  him  holding,  that  constructive  notice  answers  every 
purpose  of  actual  notice,  and  that  it  will  amount  to  such  [*  249] 
constructive  notice,  if  enough  be  shown  to  put  the  party 
upon  enquiry. 

So  also  we  have  seen  chancellor  Kent,  at  page  171,  saying 
that,  for  the  purpose  of  giving  the  prior  unregistered  deed  or 
mortgage  a  preference,  implied  notice  may  do  ;  "  but  then  it 
must  not  be  that  notice  which  is  barely  sufficient  to  put  the  partv 
upon  enquiry  ;"  and  yet  we  find  him  at  page  179  when  speaking 
of  the  doctrine  of  notice,  as  applied  to  the  law  of  mortgage,  laying 
down  the  unqualified  rule,  "  that  whatever  puts  a  party  upon 
enquiry  amounts  in  judgment  of  law  to  a  notice." 

It  is  however  worthy  of  remark,  that  in  the  first  class  of  cases 
to  which  reference  has  been  had,  where  the  greatest  amount  of 
evidence  has  been  required  to  prove  the  notice,  we  uniformly  find 
an  effort  made  to  give  priority  to  an  unregistered  deed  or  mort- 
gage, which  was  not  only  authorized  but  required  by  law  to  be 
recorded  over  one  of  the  same  or  a  similar  character,  which  aJ- 
though  subsequent  in  date,  was  in  fact  first  recorded;  and  this  is 
what  has  been  termed,  breaking  in  upon  the  statute,  or  doing 
away,  in  the  particular  instance,  with  the  registry  act  and  its  mani- 
fest policy,  by  a  party  thus  attempting  to  excuse  himself  from 
doing  that  which  the  law  required  should  be  done.  Some  judges 
have  regretted  that  the  door  was  ever  opened  for  letting  in  such 
proof  at  all ;  but  the  consideration,  that  without  that,  the  law 
would  often  be  used  as  an  engine  of  fraud  and  oppression,  has 
triumphed  over  these  scruples.  •  I  will  repeat  that  this  has  been 
the  case  in  every  instance,  where  such  great  strictness  has  been  re- 
quired in  the  proof  of  notice.  In  those  cases,  however,  where 
such  notice  as  would  occasion  enquiry  has  been  held  sufficient, 
no  question  arose  in  relation  to  the  registry  act,  but  the  object 
generally  sought  to  be  attained  was  to  give  effect  to  a  prior  equity, 
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which,  by  the  law,  the  party  was  not  allowed  to  record,  so  that  he 
was  obliged  to  resort  to  other  and  less  certain  means  to  establisli 
the  notice.  There  niaj^  indeed,  be  a  reason  wh)'  a  party  who 
can,  by  getting  his  title  recorded,  give  notice  to  all  the  world  of 
exactly  the  natnre  and  extent  of  his  interest,  and  neglect  to  do  it, 
should  be  required  to  give  stronger  proof,  when  he  attempts  to 
establish  notice,  by  another  and  less  certain  mode,  than  the  one 
to  whom  the  law  has  afforded  no  means  of  giving  that  universal 
and  conclusive  notice  which  tlie  registry  act  affords. 

But  as  I  have  nowhere  seen  the  distinction,  which  these  cases 
would  seem  to  indicate,  laid  down  in  terms,  I  do  not  feel  author- 
ized to  present  it  as  an  undeniable  proposition  that  the  evidence 
of  notice  must  be  stronger  where  the  proof  of  the  notice  is  to 
support  an  instrument  that  might  be  recorded,  than.in  other  cases ; 
especially  where,  as  before  remarked,  tlie  difference  has  been 
more  in  name,  than  in  reality,  in  most  of  the  cases.  So  that  after 
all,  hereafter,  as  heretofore,  each  case  must  be  governed  by  its 
own  peculiar  circumstances;  and  where  the  cor.rt  is  sat- 
[*  250]  isfied,  that  the  subsequent  purcliaser  acted  in  bad  faith, 
and  that  he  either  had  actual  notice,  or  might  have  liad 
that  notice,  he  had  not  wilfully  or  negligently  shut  his  eyes  against 
those  lights,  which,  with  proper  observation,  would  have  led  him 
to  acknowledge,  he  must  suffer  the  consequence  of  his  ignorance, 
and  be  held  to  have  had  notice  so  as  to  taint  this  purchase  with 
fraud  in  law.  It  is  sufficient  if  the  channels,  which  would  have  led 
him  to  the  truth,  were  open  before  him,  and  his  attention  so  di- 
rected that  they  would  have  been  seen  by  a  man  of  ordinary  pru- 
dence and  caution,  if  he  vv^as  liable  to  suffer  the  consequence  of 
his  ignorance.  The  law  will  not  allow  him  to  shut  liis  eyes  when 
liis  ignorance  is  to  benefit  himself,  at  the  expense  of  another, 
when  he  would  liave  had  them  open  and  enquiring,  liad  the  con- 
sequences of  his  ignorance  been  detrimental  to  himself,  and  ad- 
vantageous to  the  otiier. 

As  it  is  not  pretended  that  Munson,  at  the  time  of  the  purchase, 
had  personal  notice  of  the  complainants'  interests  it  becomes 
necessary  to  encpiire,  by  the  application  of  these  rules  to  the  evi- 
dence, whether  Mrs.  Cutler,  the  avowed  agent  of  Munson,  liad 
such  notice  ;  for,  if  she  had,  it  was  constructive  notice  to  Munson. 
2  Powell  on  Mort.  581  ;  3  Atk.  646  ;  Fonbl.  Eq.  420  ;  Prin- 
cipal and  Agent  283 ;  Story  on  Agency  131,  140.  But  the 
attempt  to  charge  Munson  with  KimbalFs  knowledge  cannot  be 
sustained.  Did  the  evidence  show  that  Kimball,  as  the  agent  of 
Munson,  negotiated  the  pui-chase,  and  that  Munson  subsequently 
recognised  his  authority,  by  adopting  his  acts,  he  undoubtedly 
would  l)ecome  as  much  liis  agent,  by  ad()j)tion,  as  he  could  have 
been  by  appointment.  Story  on  Acjency  245  ;  Principal  and  Agent 
286  ;  2  Powell  on  Mort.  684  ;  2  T.  R.  188.     But  such  is  not^  the 
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proof  when  the  evidence  is  all  considered.  I  am  satisfied  that  the 
proper  conclusion  from  the  evidence  is,  that  Kimball  really  had 
nothing  to  do  with  the  matter,  more  than  to  ascertain  at  the  re- 
quest of  Mrs.  Cutler,  the  price  which  Teas  placed  upon  the  land 
and  again  communicate  to  him  her  determination  to  take  it.  The 
part  that  Kimball  performed  was  that  of  messenger,  rather  than 
negotiator.  It  would  be  hard  to  hold  Munson  responsible  for 
Kimball's  knowledge,  because  he  did  this  errand  for  Mrs.  Cut- 
ler. He  did  not  pretend  to  represent  Munson,  or  to  exercise  any 
authority  or  discretion  in  the  matter,  but  he  simply  performed  an 
office,  which  would  probably  not  have  been  required,  had  not 
the  agent  been  a  female.  In  order  to  make  an  adopted  agency, 
the  acts  performed  must  be  such  as  would  make  the  agent  re- 
sponsible, if  not  assumed  by  the  principal. 

Let  us  then  see  whether  Mrs.  Cutler  had  such  information  of 
Doyle's  prior  equitable  claim,  as  to  have  charged  Munson  with 
personal  notice,  had  he  been  aware  of  the  same  facts. 

"Wood  is  the  only  witness  who  pretends  to  swear  to  any- 
[*251]  thing  definitely  on  the  subject.     He  testifies,  that  in  the  fall 

or  winter  of  1831,  he  was  doing  business  with  Mrs.  Cutler, 
in  relation  to  her  late  husband's  estate,  and  that  he  then  informed 
her  of  Doyle's  purchase,  and  advised  her  not  to  buy  the  land, 
which  she  was  then  negotiating  for.  On  the  other  hand,  Mrs. 
Cutler  distinctly  and  positively  denies  ever  having  had  any  in- 
formation or  notice,  from  any  source  whatever,  of  Doyle's  pur- 
chase or  interest.  The  only  possible  way  that  we  can  reconcile 
these  contradictory  statements,  consistently  with  the  integrity  of 
the  vntnesses,  is  to  suppose  that  Wood's  memory  is  as  treacherous 
as  to  the  time  when  he  had  this  interview  with  Mrs.  Cutler,  as  it 
is  in  relation  to  the  time  Avhen  the  contracts  were  made  ;  and  he 
swears  with  as  much  confidence  and  as  many  circumstances,  that 
both  purchases  were  made  in  the  summer  or  fall  of  1834,  which  is 
the  time  he  gives  for  his  first  acquaintance  with  Mrs.  Cutler,  as 
he  does  as  to  the  time  when  he  had  the  interview  with  her  in  re- 
lation to  Doyle's  interest.  It  should  be  borne  in  mind  that  but 
three  days  intervened,  between  the  sale  to  Doyle  and  the  Munson 
purchase,  the  one  having  been  made  on  the  23d  and  the  other  on 
the  26th  of  May,  1835.  and  I  think  it  no  more  improbable  that 
Wood  should  be  mistaken  a  few  days  as  to  the  time  of  this  inter- 
view, than  it  is  remarkable  that  he  should  be  mistaken  from  six  to 
nine  months  as  to  the  time  when  the  contracts  were  made.  But, 
let  this  1)0  as  it  may,  the  most  that  can  be  said  for  the  testimony 
ot  Wood  is,  that  it  should  be  set  off  against  that  of  Mrs.  Cutler, 
and  then  we  are  left  to  ascertain  from  the  other  evidence  whether 
there  is  sufficient  proof  to  fix  notice  on  this  agent. 

The  only  remaining  testimony  which  goes  to  prove  notice  on 
Mrs.  Cutler  is  that  of  Atchison,  and  he  speaks  only  of  indistinct 
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recollections  and  vague  impressions,  without  professihg  or  pre- 
tending to  give  anything  certain  or  satisfactory  on  the  subject. 
He  savs  that  it  is  his  imj)ression  that  lie  had  a  conversation  with 
Mrs.  Cutler  on  the  day  that  slie  purchased  of  Teas,  and  he  thinks 
that  in  that  conversation,  the  sale  from  Teas  to  Doyle  was  spoken 
of ;  but  he  says  he  cannot  recollect  any  part  of  that  conversation 
that  he  would  be  willing  to  swear  to,  nor  does  he  know,  he  says, 
that  Mrs.  Cutler,  at  the  time  she  made  the  purchase,  knew  of  the 
sale  to  Doyle,  but  his  impression  is  that  she  did.  This  is  altogether 
too  indefinite  and  unsatisfactory  to  be  relied  on,  standing  alone  as 
it  now  does.  The  most  that  it  can  do  is  to  raise  a  suspicion  or  re- 
mote probability  that  she  may  have  heard  of  Doyle's  interest.  Were 
the  evidence  satisfactory  that  she  had  heard  of  that  sale  before  she 
purchased,  from  a  source  entitled^to  any  reasonable  credit,  and 
under  circumstances  not  likely  to  be  forgotten,  I  would  hold  that 
the  duty  had  devolved  upon  her  of  tracing  the  matter  out,  and  as- 
certaining its  truth,  to  the  same  extent  that  she  would  have 
[*252]  done  had  she  been  making  the  purchase  for  herself,  know- 
ing that  she  must  suffer  the  loss,  if  she  purchased  the  land 
when  Doyle  had  an  equitable  interest.  For  the  want  of  such 
proof,  notice  is  not  made  good  upon  her. 

It  now  remains  to  be  considered  upon  this  branch  of  the  case, 
what  influence  our  recording  laws  have,  because  the  complainants, 
having  failed  to  make  out  a  notice  in  any  other  way,  unless  our 
recording  act  helps  them  out,  there  is  an  end  of  the  case.  Our 
registr}^  laws,  unlike  any  other  of  which  I  have  any  knowledge, 
require  that  "all  grants,  bargains,  sales,  leases,  releases, mortgages, 
defeasances,  conveyances,  bonds,  contracts,  or  agreements,  of  and 
concerning  any  lands,  tenements,  or  hereditaments,  or  whereby  the 
same  be  afifected  in  law  or  in  equity,  whether  executed  within  or 
without  this  state,  shall  be  recorded,"  etc.  (Gale's  Stat.  152) 
and  a  subsequent  act,  (Gale's  Stat.  GG-l,)  provides  "  That  from 
and  after  the  first  day  of  August  next,  (I800.)  all  deeds  and  other 
title  papers  which  are  required  to  be  recorded,  shall  take  effect 
and  be  in  force  from  and  after  the  time  of  filing  the  same  for 
record,  and  not  before,  as  to  all  creditors,  and  subsequent  jnir- 
chasers  without  notice,  and  all  such  deeds  and  title  papers  shall 
be  adjudged  void  as  to  all  such  creditors  and  subsequent  ])ur- 
chasers  without  notice,  until  the  same  shall  be  filed  for  record  in 
the  county  where  the  said  lands  may  lie."  No  question  can  be 
made  but  that  this  agreement  is  embraced  in  the  act  first  quoted, 
so  that  it  was  as  much  the  right  and  the  duty  of  Doyle  to  get  this 
agreement  recorded,  as  it  was  of  Munson  to  place  his  deed  upon 
record  ;  and  the  effect  of  recording  the  agreement  was  precisely 
the  same,  so  far  as  protecting  his  rights  and  interests  was  con- 
cerned, as  it  would  have  been  had  it  been  a  deed.  The  agree- 
ment of  the   complainant  is  dated  on   the  23d   of  May,  and  is 
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recorded  On  the  19th  of  June,  1835.  Intermediate  the  date  and 
recording  of  this  agTeement,  on  the  26th  of  May,  the  deed  to 
Munson  is  dated,  but  it  was  not  recorded  till  the  26th  of  June, 
seven  days  after  the  agreement  was  recorded.  As  the  effect  of  a 
compliance  with  the  recording  act  was  to  operate  as  constructive 
notice  to  all  the  world,  that  the  object  is  as  much  accomplished  by 
the  recording  of  an  agreement  as  of  a  deed.  What  then  would 
have  been  the  effect  on  Munson's  title,  had  Doyle  received  a  deed 
with  date  and  record  the  same  as  the  agreement  ?  Beyond  all 
doubt,  his  deed  being  prior  in  date,  and  first  on  record,  and  bona  fide, 
must  take  precedence  of  one  subsequent  in  date  and  subsequently 
placed  on  record.  The  word  subsequent,  as  used  in  the  record- 
ing act,  must  have  reference  to  the  recording,  and  not  to  the  date 
of  the  instrument,  and  such  indeed  is  its  literal  and  grammatical 
construction.  As  between  the  grantor  and  grantee,  the  transac- 
tion is  complete  upon  the  execution  and  delivery  of  the 
deed;  but  as  between  the  grantee  and  third  persons,  without 
notice,  the  purchase  may  be  said  not  to  be  complete  till 
the  title  paper  is  left  for  record.  So  here,  as  between  [*253] 
Teas  and  Doj^le,  the  purchase  was  complete  such  as  it  was, 
upon  the  execution  and  delivery  of  the  agreement,  but  as  to 
third  persons  it  was  not  complete,  until  the  19th  of  June,  when 
the  record  was  made  ;  and  by  the  same  rule  Munson's  purchase 
was  not  complete  till  the  26th,  seven  daj's  after.  As  Doyle  com- 
pleted his  purchase,  such  as  it  was,  first,  he  must  be  entitled  to 
the  benefit  of  his  superior  vigilance  and  earlier  date.  Let  us  look 
at  the  consequences  that  would  result  from  a  different  construc- 
tion. Should  we  now  postpone  Doyle,  because  Munson  is  an  in- 
nocent purchaser  subsequent  to  the  date  of  his  agreement,  then 
Munson  would  have  to  be  postponed  in  his  turn,  should  some  one 
appear  to-morrow,  and  produce  a  deed  executed  between  the  26th 
ot  May  and  ^he  26th  of  June,  1835,  because,  he  would  be  a  subse- 
quent bona  fide  purchaser !  Yes,  subsequent  to  the  date  of  this 
deed.  Or,  to  make  the  absurdity  of  such  a  construction,  if  possi- 
ble, still  more  palpable,  had  Doyle  not  made  his  purchase  till  a 
few  days  after  the  date  of  Munson's  deed,  no  matter  when  his 
agreement  was  recorded,  then  because  he  would  occupy  the  ex- 
alted position  of  a  subsequent  bona  fide  purchaser,  he  would  have 
been  beyond  the  reach  of  danger,  unless  he  was  chargeable  with 
notice,  and  the  burthen  of  proving  this  notice  would  have  been 
thrown  on  the  other  side. 

Having  thus  ascertained  that  Munson  is  liable  to  all  the  equities 
which  the  complainant  can  show  himself  entitled  to  under  the 
agreement,  we  will  now  proceed  to  ascertain  what  those  equities 
are  ;  and  in  this  investigation  we  must  first  see  what  the  agree- 
ment between  the  parties  was,  and  whether  it  be  such  as  a  court 
of  equity  will  enforce,  or  whether  it  be  utterly  void  for  uncer- 
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tainty.  A  difficulty  is  presented  in  the  outset,  upon -the  mere 
perusal  of  the  written  agreement,  in  ascertaining  what  was  tho 
amount  of  the  first  payment,  which  was  to  be  made  on  the  second 
of  June.  The  whole  consideration  agreed  upon  is  81100,  and  the 
payments  are  to  be  made  in  a  horse  from  the  first  to  the  tenth  of 
July,  and  a  "  certain  sum  "  was  to  be  paid  in  hand,  on  the  second 
of  June,  at  which  time  a  note  was  to  be  given  for  the  balance, 
payable  in  fifteen  months  from  the  date  of  agreement. 

For  the  purpose  of  avoiding  the  apparent  difQculties  which  the 
bare  perusal  of  this  agreement  presents,  the  bill  avers,  that  by  the 
aorreement  of  the  parties,  at  the  time,  the  first  payment  was  to  be 
8700,  including  the  value  of  the  horse,  the  whole  of  which  Doyle 
had  tlie  option  to  pay  in  money,  or  to  deliver  the  horse,  according 
to  the  written  agreement ;  and  to  support  these  averments,  depo- 
sitions were  taken. 

No  question  can  be  entertained  but  that  a  portion  of  the  aver- 
ments and  the  proofs  in  support  of  them,  which  are  inconsistent  with 
the  terms  of  the  written  agreement,  must  be  rejected  ;  and 
[*2o-4]  such  is  the  averment  which  shows  it  optional  with  Doyle 
whether  he  would  deliver  the  horse  or  not.  Whether  it 
is  competent  for  the  complainant  to  determine  and  make  certain 
by'parol,  that  which  is  left  uncertain  by  the  agreement,  is  a  ques- 
tion less  easily  settled. 

It  is  laid  down  as  a  general  rule  by  most  elementaryVriters  on 
the  law  of  evidence,  that  a  patent  ambiguity,  or  an  ambiguity 
which  appears  in  the  face  of  the  writing  itself,  by  the  mere  in- 
spection of  it,  cannot  be  explained  by  parol  evidence,  while  an 
ambiguity  which  does  not  appear  on  the  face  of  the  paper,  but 
which  is  shown  to  exist  by  the  introduction  of  parol  proof,  may 
be  explained  by  the  same  class  of  evidence.  In  the  practical  ap- 
plication of  these  rules,  great  difficulty  has  been  found  to  exist, 
insomuch  that  Mr.  Justice  Story  (1  Mason  10)  says  there  seems 
to  be  an  intermediate  class  of  cases  partaking  of  the  nature  of 
both  patent  and  latent  ambiguities,  as  where  words  are  used 
which  have  a  settled  meaning,  but  may  admit  of  two  entirely 
different  constructions,  according  to  the  subject  matter  in  con- 
templation of  the  parties.  And  Mr.  Justice  Cowen,  in  Fish  v. 
Hubbard,  21  Wend.  6")1,  says:  "It  is  impossible  to  sustain  this 
rule  as  laid  down  by  Lord  Bacon  (Bac.  Elm.  Rul.  23),  if  we  take 
amliiguity  in  its  broad  sense  of  doubtfulness,  uncertainty,  and 
double  meaning."  And  in  Cowen  and  Hill's  notes,  (8  C.  &  H. 
Notes  to  Phil.  Ev.  1353,)  the  editors  say  on  this  sul)ject:  "It 
will  not  do  to  say,  therefore,  that  a  ])atent  ambiguity,  (meaning 
thereby  an  ambiguity  appearing  on  the  face  of  the  agreement,) 
cannot  be  explained  l)y  evidence  aliunde,  though  such  remarks 
are  frequently  found  in  the  books."  And  there  are  many  cases  to 
be  met  with,  where  such  palpable  ambiguities  appeared  on  the 
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face  of  the  instrument  that  it  was  impossible  to  give  the  writing 
any  definite  meaning,  without  inquiring  into  the  circumstances 
which  the  parties  had  in  view,  when  they  made  tlie  contract, 
where  we  find  the  courts  calling  to  their  aid  parol  evidence,  to 
explain  those  circumstances,  in  order  that  they  might  give  effect 
to  the  real  intent  of  the  parties.  It  is  upon  this  principle  that 
we  see  the  English  courts,  at  a  very  early  day,  that  they  might 
ascertain  the  real  intent  of  a  testator,  where  the  language  of  the 
will  was  ambiguous,  seeking  evidence  aliunde  the  will,  and  most 
frequently  evidence  of  the  amount  and  value  of  the  testator's  es- 
tate. Foreman  v.  Points,  Brown  472;  Smith  v.  Doe,  1  Eng.  Com. 
Law  22 ;  Colpays  v,  Colpays,  Cond.  Eng.  Ch.  R.  210.  But  it  is 
not  in  the  construction  of  wills  alone  that  this  mode  of  ascertain- 
ing the  intention  of  the  parties  has  been  resorted  to  ;  but  we  find 
the  courts,  in  all  cases,  endeavoring  by  extrinsic  evidence,  to  place 
themselves,  as  far  as  possible,  in  the  position  of  the  contending 
parties,  so  that  they  may  understand  the  language  used,  in  the 
sense  intended  by  the  persons  using  it. 

Shortrode  v.  Cheek,  2(S  Eng.  Com.  Law  37,  was  as- 
sumpsit, brought  on  a  guaranty,  in  which  the  words  used  [*255] 
were,  "you  will  be  so  good  as  to  withdraw  the  promissory 
note,"  etc.  Now  it  is  manifest  that  both  parties  understood  the 
expression,  "the  promissory  note,"  alike,  and  when  it  became  a 
material  enquiry,  what  was  understood  by  the  parties,  by  the  use 
of  that  language,  and  for  the  purpose  of  showing  what  note  was 
meant,  the  plaintiff  was  allowed  to  show  that  he  held  a  note 
against  the  son  of  the  defendant,  in  whose  behalf  the  guaranty 
was  undertaken,  and  thus  the  expression  was  rendered  intelligible, 
while,  without  that  explanatory  circumstance,  it  was  nonsense, 
from  its  apparent  uncertainty. 

The  case  of  Hodges  v.  Harford,  4  Eng.  Cond.  Ch.  R.  349,  was 
brought  to  compel  the  execution  of  a  lease,  and  the  agreement 
provided  for  the  execution  of  a  lease  of  the  premises  described, 
"  with  the  additions  intended  to  be  made  thereto  by  Samuel 
Hodges,  as  per  plan  agreed  upon  ; "  and  the  question  was,  whether 
the  plan  alluded  to  could  be  shown  by  parol,  and  in  his  decision. 
Lord  Lyndhurst  says:  "As  to  the  first  point,  I  am  of  opinion,  on 
the  authority  of  all  the  cases,  and  especially  the  case  of  Olegman 
V.  Oook,  1  Scho.  &  Lef.  22,  where  Lord  Redesdale  has  considered 
the  subject  very  fully,  that  as  the  written  agreement  refers  specifi- 
cally to  a  plan,  if  there  be  parol  evidence,  clear  and  satisfactory, 
to  identify  the  particular  plan,  that  evidence  may  be  properly  ad- 
milted  for  the  purpose  of  so  identifying  it."  Here,  says  Justice 
Cowen,  was  a  case  certainly  of  very  great  ambiguity  apparent  on 
the  face  of  the  instrument.  It  nowhere  describes  or  points  out 
the  plan,  or  whether  it  was  by  parol  or  in  writing,  nor  was  it  a 
case  where  one  instrument  could  be  used  to  explain  another,  for 
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there  the  reference  must  be  intelligible  itself.     This  case  goes  a 
great  way,  and  yet  it  was  not  lightly  considered. 

I  will  only  refer  to  one  other  late  case  to  which  allusion  has 
already  been  made,  and  that  is  the  case  of  Fish  v.  Hubbard,  21 
Wend.  651,  which  was  an  action  of  covenant,  brought  on  an  in- 
strument in  which  Hubbard  had  agreed  to  furnish  Fish  with  water 
out  of  the  mill  dam,  sufficient  to  carry  the  fulling  mill  and  card- 
ing machine.  At  the  trial,  the  plaintiff  offered  to  prove  that  Hub- 
ba'rd  owned  a  mill  dam,  a  saw  mill,  and  a  grist  mill,  on  the  Oswego 
river,  and  that  the  plaintiff  owned  a  fulling  mill,  clothing  works, 
and  carding  machine  a  little  below,  and  that  neither  of  them 
owned  other  mills.  This  evidence  the  circuit  court  held  inad- 
missible, and  that  the  instrument  was  void  for  uncertainty;  ''and 
it  is  clearly  so,"  says  Mr.  Justice  Co  wen,  in  delivering  the  opinion 
of  the  court,  "if  we  are  bound  to  stop  short  with  the  readuig  of 
it,  and  cannot  go  beyond  the  face  of  the  contract  in  search  of  its 
meaning;"  but  the  court  held  the  proofs  admissible,  for  the  pur- 
pose of  showing  what  the  parties  intended  by  the  use  of  tliose 
indefinite  expressions.     So  it  does  not  appear,  by  any  means,  a 

sufficient  test  for  excluding  parol  proof,  that  it  appears  on 
[*256]  the  face  of  the  paper  that  there  is  an  uncertainty  as  to  the 

meaning  of  the  parties;  but  the  true  rule  clearly  deduci- 
ble  from  the  cases,  I  think,  is  where  the  language  is  of  such  a 
character  as  to  show  that  the  parties  had  a  fixed  and  definite 
meaning  which  they  intended  to  express,  and  used  language  ade- 
quate to  convey  that  idea  to  persons  })Ossessed  of  all  tiie  facts 
which  they  had  in  view  at  the  time  they  used  the  language,  it 
then  becomes  the  duty  of  the  court  to  learn  those  facts,  if  need 
be,  by  parol  proof,  and  thus,  as  far  as  possible,  by  occupying  the 
place  of  the  parties  employing  the  expressions,  ascertain  tiie  sense 
in  whicii  tiiey  were  intended  to  be  used.  But  if  the  language 
itself  shows  that  the  parties  using  it  had  no  fixed  and  di;finite 
idea,  which  they  intended  to  convey,  then  bringing  the  lanj^uage 
in  contact  with  no  state  of  extraneous  facts  could  enal)le  the 
words  themselves  to  convey  a  clear  and  definite  idea,  because, 
after  all,  it  must  be  the  language  used  in  view  of  the  circum- 
stances, that  conveys  the  meaning  of  the  parties. 

By  the  application  of-  this  rule,  to  this 'case,  it  is  clear  that  the 
parol  evidence  here  introduced,  for  the  purpose  of  showing  what 
the  amount  of  tiie  first  payment  should  be,  is  entirely  inadmissible. 
It  cannot  be  said  that  it  was  offered  with  the  view  of  showing  in 
what  sense  the  contracting  parties  used  the  words,  "a  certain  sum;" 
because  if  they  had  really  intended  to  express  what  it  is  said  by 
this  evidence,  the  contract  in  fact  was,  we  never  can  be  asked  to 
believe  that  they  would  have  used  the  words  found  in  tliis  agree- 
ment. Had  the  contract  itself,  or  perhaps  the  circumstances  in 
view  of  both  the  parties,  referred  to  any  means  for  determining  the 
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amount  of  tha,t  first  payment,  such  as  a  certain  sum  which  may  be 
sufficient  to  pay  the  debt  which  I  owe  A  B,  or  which  mnj  be  suf- 
ficient to  buy  the  farm  of  C  D,  it  would  have  been  competent  for 
tlie  court  to  go  to  the  sources  of  information  thus  referred  to  by 
the  instrument  itself.  But  that  is  not  this  case.  Here  the  parties 
have  used  language  which  indicates  that  they  had  come  to  no 
definite  and  certain  agreement  as  to  the  amount  of  the  first  pay- 
ment;  but  it  would  seem,  from  the  expressions  used,  that  that 
part  was  left  open  for  subsequent  negotiation,  or  to  be  determined 
by  the  discretion  of  one  or  the  other  of  the  parties.  If  the  amount 
was  in  fact  agreed  upon,  the  irresistible  conclusion  is  that  they 
would  have  stated  it  in  the  agreement,  and  not  used  words,  which, 
by  no  possible  construction,  nor  by  any  possible  explanation,  could 
convey  their  real  understanding.  But  it  was  said  that  this  parol 
proof  was  not  incompatible  with  the  language  used;  but  if  it  be 
contended  that  the  use  of  this  evidence  was  tc  give  effect  and 
meaning  to  the  expression,  it  may  be  replied  that  it  gives  a  mean- 
ing that  the  words  cannot  possibly  convey. 

But  it  was  urged  with  great  earnestness,  on  the  argument,  that 
what  merely  goes  to  the  discharge    or  mode  of  perform- 
ance may  be  proved  by  parol,  and  hence  the  admissibility   [*257] 
of  this  evidence.     But  this  is  not  true  to  the  extent  con- 
tended.    When  the  place  of  payment  is  not  specified  in  the  writ- 
ing, the  law  fixes,  by  its  intendment,  where  the  payment  shall  be 
made  ;  but  as  that  place  is  fixed,  not  so  much  because  it  is  certain 
that  the  parties  agreed  upon  it  as  because  it  is  necessary  that  some 
certain  place  should  be  fixed,  if  it  can  be  ascertained  in  any  satis- 
factory way  that  the  parties  intended  the  payment  should  be  made 
at  any  other  place,  it  may  be  there  made.     On  this  subject,  in  the 
case  of  Brent  et  al.  v.  The  Bank   of  the  Metropolis.,  1   Peters  89, 
which  was  a  suit  on  a  promissory  note.  Chief   Justice   Marshall 
says  :  "  But  this  is  not  an  attempt  to  vary  a  written  instrument. 
The  place  of  the  demand  is  not  expressed  on  the  face  of  the  note, 
and  the  necessity  of  a  demand  on  the   person,  when  the  parties 
are  silent,  is  an  inference  of  law  which  is  drawn  only  when  the 
parties  are  silent.     A  parol  agreement   puts  an  end  to  this  infer- 
ence, and  dispenses  with  a  personal   demand.     The  parties  con- 
sent to  a  demand  at  a  stipulated  place,  instead  of  a  demand  on 
the  person  of  the  maker,  and  this  does  not  alter  the  instrument, 
so  far  as  it  goes,  but  supplies  extrinsic    circumstances  which  the 
parties  are  at  liberty  to  suppl}'."     But  this  is  far  short  of  what 
the    complainants  are  here    seeking;    and  the  case  of   Small  v. 
Quincy,  4  Greenl.  497,  is  directly  against  the    proposition   con- 
tended for.     There  it  was  held  that  where  a  written  agreement 
was  payable  in  money,  it  was  inadmissible  to  show,  by   parol 
proof,  that  it  was  agreed,  at  the  time  of  making  the  writing,  that 
if  the  promissor,  within  a  given  time,  delivered  a  certain  quan- 
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tity  of  cotton,  it  should  satisfy  the  agreement.  Indeed,  it  is 
manifest  that  the  mode  of  discharging  an  agreement  or  satisfying 
an  obligation  is  as  essential  a  part  of  the  contract  as  any  portion 
of  it. 

On  the  whole,  then.  I  am  clearly  of  opinion  that  the  parol  proof 
wliicli  is  here  introduced  for  the  purpose  of  fixing  the  amount  of 
the  first  payment  is  inadmissible,  and  that  we  cannot  go  beyond 
the  contract  to  ascertain  that  amount. 

The  question  then  arises,  does  the  neglect  of  the  parties  to  fix 
any  definite  sum  as  the  amount  of  the  first  payment  leave  the 
contract  so  uncertain  as  to  make  it  absolutely  void,  so  that  neither 
party  could  enforce  it  against  the  other  ?  I  think  it  does  not. 
Such  a  construction  would  do  violence  to  the  manifest  intention 
of  the  parties,  and  should  be  avoided  if  possible.  And  in  this 
connection  it  may  be  proper  here  to  consider  another  objection 
that  was  raised  to  the  validity  of  this  agreement  ;  and  that  is  that 
Doyle,  by  it,  has  assumed  no  responsibility,  and  consequently 
Teas  is  not  bound  by  it.  If  the  premises  were  correct,  the  con- 
clusion might  follow  ;  but  such  is  not  the  case.  It  is  not  neces- 
sary that  both  parties  should,  in  the  body  of  the  agreement,  in 
express  terms,  assume  to  contract,  but  it  is  sufficient  if 
[*2;j8]  the  instrument  show  a  manifest  intention  on  the  part  of 
both  the  parties  who  have  signed  it  to  assume  the  re- 
sjionsibilities  therein  assigned  to  them,  as  in  this  agreeuient. 
Here  Teas  agreed  to  sell  the  land  in  question  to  Doyle  for  $1100, 
to  be  paid  in  a  horse  and  a  certain  sum  of  money  on  the  id  of 
June,  ''and  the  said  party  of  the  second  part  to  give  his  promis- 
sory note  for  the  balance,"  payable  in  fifteen  months,  and  con- 
cludes, "  In  testimony  we  have  hereunto  subscribed  our  names 
and  affixed  our  seals  this  28d  day  of  May,  A.  D.  1835,"  and  is 
signed  and  sealed  by  both  the  parties.  To  say  that  tliis  was  a 
mere  idle  ceremony,  intended  to  have  no  binding  efficacy  on 
either  party,  or  to  say  that  it  was  a  mere  naked  proposition  from 
one  party  to  the  other  for  his  consideration,  to  be  thought  cf  and 
acted  upon  as  either  party  might  see  fit,  at  some  subsequent  time, 
is  not  only  doing  violence  to  the  language  of  the  contract  and 
manifest  intent  of  the  parties,  but  to  the  urgent  dictates  of  com- 
mon sense. 

But  here  both  parties  have  entered  into  the  contract  by  which 
eacli  intended  to  be  bound,  the  one  to  execute  the  deed  and  the 
other  to  pay  the  $1100  in  the  manner  specified  ;  and  as  before 
remarked,  it  is  the  duty  of  the  court  to  give  effect  to  this  con- 
tract, if  possil)le,  rather  than  to  say  tliat  the  parties  meant 
nothing  by  all  they  did.  Su[)pose  that  Teas  were  the  party  com- 
phiining  here,  and  showed  us  tiiat  at  the  expiration  of  the  fifteen 
months  he  had  tendered  his  deed,  would  it  lie  in  the  mouth  of 
Doyle  to  say  he  would  never  pay  anything,  because  it  was  not 
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clearly  stated  how  much  tlie  first  payment  should  liave  been,  not- 
withstanding the  last  payment  had  become  due  ?  Such  a  de- 
fence, I  apprehend,  would  find  but  little  countenance  in  this 
court ;  and  yet  if  Doyle  could  have  been  made  liable  on  this 
agreement,  by  strict  punctuality  on  the  part  of  Teas,  that  reci- 
jDrocity  of  obligation,  which  the  law  will  maintain,  must  enable 
Doyle,  by  strict  punctuality  on  his  part,  to  make  Teas  liable. 
What  would  amount  to  punctuality  on  the  part  of  Teas  we  have 
no  difficulty  in  ascertaining  ;  but  what  it  was  necessary  for  Doyle 
to  do,  to  live  up  strictly  to  his  part  of  the  agreement,  may  be  a 
question  admitting  of  more  doubt,  and  that  difficulty  alone  con- 
sists in  determining  from  the  agreement  the  amount  to  have 
been  paid  on  the  2d  of  June.  Had  the  contract  provided  that 
Doyle  should  deliver  the  horse  and  pay  in  hand  some  money  on 
the  2d  of  June,  and  give  his  note  for  the  balance,  it  would  be 
quite  manifest  that  the  amount  of  money  to  be  paid  in  June 
would  have  been  left  optional  with  Doyle,  and  had  he  paid 
but  a  nominal  sum  he  would  have  been  within  the  provisions 
of  the  contract ;  and  yet  by  introducing  that  change  into  the 
phraseology  of  the  agreement,  but  little  if  any  change  would 
be  made  in  its  sense.  A  certain  sum  of  money,  although  en- 
tirely uncertain  and  indefinite  as  to  the  amount,  is  no  more  so 
than  some  money.  Any  amount,  when  once  told,  is  some 
money,  and  so,  also,  a  certain  sum.  Let  us  apply  other  [*  259] 
and  perhaps  surer  test,  and  see  if  we  don't  arrive  at 
the  same  result.  Had  Doyle  neglected  or  refused  to  make  any 
payment  or  tender  on  the  2nd  of  June,  a  cause  of  action  would 
liave  accrued  to  Teas  for  that  delinquency,  and  his  measure  of 
damages  would  have  been,  the  certain  sum  of  money  mentioned 
in  the  agreement.  I  do  not  see  how  he  could  recover  in  such  an 
action  more  than  nominal  damages.  If  we  go  above  a  nominal 
sum,  and  say  $100,  we  may  with  the  same  propriety,  say  $500,  or 
$1000,  or  any  other  sum  within  the  entire  amount.  If,  in  such  a 
suit.  Teas  could  onl}-  recover  a  nominal  sum,  then  Doyle  was  only 
bound  to  pay  a  nominal  amount ;  because  Teas  could  recover  all 
that  Doyle  was  bound  to  pay.  I  think  there  is  no  hazard  in  saying, 
that  Teas,  by  neglecting  to  fix  any  given  amount  for  that  pay- 
ment, in  the  agreement,  when  he  had  it  in  his  power  so  to  do, 
must  be  taken  to  have  left  that  amount  to  the  discretion  or  con- 
venience of  Doyle.  If  it  should  be  said  that  this  is  taking  a  con- 
tracted view  of  the  intention  of  the  parties,  and  that  something 
more  than  a  nominal  sum  must  have  been  meant,  I  do  not  see  how 
such  an  objection  can  be  made  out  from  the  language  of  the 
agreement. 

We  will  now  examine  more  particularly  the  question  of  per- 
formance on  the  part  of  Doyle,  and  see  if  he  has  substantially 
brought  himself  within  the  provisions  of  the  agreement  in  other 
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respects;  for,  unless  he  has,  or  shows  some  sufficient  excuse  for 
his  tlefault,  he  cannot  expect  to  recover. 

In  addition  to  the  money  payment  which  was  due  on  the  2d 
of  June,  a  sufficient  tender  of  which,  as  we  have  already  seen, 
was  made,  the  agreement  provides  that  he  should  pay  a  horse  from 
the  first  to  the  tenth  of  July.     This  was  a  material  obligation 
imposed  upon  Doyle,  which  it  was   his  duty  to  perform  specifi- 
cally, unless  he  could  render  some  sufficient  excuse  for  his  fail- 
ure.    For  aught  Doyle  knew,  or  for  aught  we  know,  it  may  have 
been  important  for  Teas  to  have  had  the  horse  at  the  time  agreed 
upon,  and  Doyle  had  no  right  to  presume  that  the  value  in  money 
would  answer  Teas  as  well.     We  cannot  learn,  from  the  contract, 
whether  this  provision  was  inserted  for  the  particular  benefit  of 
either  party.     It  may  have  been  for  the  benefit  of  both,  and  each 
had  a  right  to  insist  on  its  observance.     No  tender  or  offer  of  the 
horse  is  pretended,  and   for  an  excuse  the  bill  avers,  that  at  the 
time  the  contract  was  entered   into,  the  parties  agreed  that  the 
amount  of  the  June  payment  should  be  $700,  including  the  value 
of  the  horse,  and  "  that  it  was  further   understood  and  agreed, 
that  at  the  time  and  place  aforesaid,  it  should  be  at  the  option  of 
Doyle  to  pay  over  the  whole  of  the  said  sum  of  S700,  or  to  assess 
or  cause  to  be  assessed  or  agreed  between  the  parties,  the  price 
or  value  of  said  horse,  which  was  to  be  delivered  to  Teas, 
[*  260]  from  the   first  to  the  tenth  of  July.''     We  have  before 
seen  that  evidence  in  support  of  this  averment  is  inadmis- 
sible, and  most  especially  so  is  that  part,  which  attempts  to  shuw 
that  it  was  optional  with    Doyle,  whether  he  should  deliver  the 
horse  or  pay  his  value  in  mone3\     This  was  an  attempt  not  to  ex- 
plain or  illustrate  the  sense  in  which  the  parties  intended  to  use 
the  language  of  the  agreement,  but  an  attempt  to  change  and  alter 
its  sense,  and  show  a  repugnance  between  the  agreement  as  un- 
derstood by  witnesses,  and  the  language  used  in  the  paper.    This 
will  not  do.    But  even  admitting  it,  there  is  a  manifest  failure  in 
tiie  attempt  to  sustain  this  averment  by  the  parol  proof;  for  that 
shows  an  agreement  not  only  widely  different  from  the  written  con- 
tract, but  differing  quite  as  widely  Irom  tiiis  averment  in  the  bill. 
Walby,  who  is  tlie   only  witness   who    pretends    to    have    been 
present  when  the  contract  was  made,  says,  "  The  price  for  the 
two  pieces  of  land  agreed  on  was  $1100,  and  the  payments  as 
follows; — $800  on  the  2d  of  June  following,  and  the  balance  in 
fifteen   montlis   from   the  date   of  the   contract."     "  Tlie  parties 
agreed  that  the  payment  of  $800  should  be  made  at  McFadon's 
store,  on  Bear  Creek,  in  Adams  county,  on  the  2d  of  June,  1835." 
This  is  all  that  Walby  says  as  to  the  nature  of  the  agreement,  and 
all  that  has  a  tendency  to  show  any  different  agreement  from  the 
one  set  out  in   the  bill,  as  reduced  to  writing.     This  testimony 
shows  the  amount  of  the  first  payment  to  be  $800  instead  of  $700, 
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as  is  averred  in  the  bill ;  and  not  a  word  is  said  about  the  horse, 
one  way  or  the  other ;  but  by  this  we  are  told  that  the  whole  was 
to  be  paid  in  money,  at  all  events.  So  far  then  from  this  evi- 
dence throwing  any  satisfactory  light  upon  the  nature  of  this 
contract,  it  shows  conclusively  that  the  witness  knew  but  very 
little  of  what  the  parties  did  agree  to,  and  forcibly  illustrates  the 
wisdom  of  the  rule  by  which  it  was  excluded.  If  this  proof  were 
admissible,  and  taken  as  conclusive,  it  would  show  a  very  good 
reason  why  the  horse  should  not  have  been  delivered,  but  as  it  is, 
a  very  different  reason  from  that  set  up  in  the  bill ;  for  that  reason 
also  it  is  inadmissible,  for  in  this  court,  as  in  a  court  of  law,  such 
proof  is  only  proper  which  is  pertinent  to  the  issues,  or  has  its 
foundation  in  the  pleadings.  It  must  not  differ  from  them.  Then 
here  is  a  failure  without  an  excuse. 

That  circumstances  might  have  existed  that  wo^ild  have  super- 
seded the  necessity  of  a  tender  of  this  horse,  under  this  agree- 
ment, I  have  no  doubt.  Thus,  had  Doyle  averred  and  shown  that 
the  horse  had  died  before  the  time  for  delivery  h'^d  arrived,  or 
perhaps  had  Teas,  after  the  making  of  the  agreement,  waived  the 
delivery  of  the  horse,  and  agreed  to  receive  the  whole  in  money, 
a  sufficient  excuse  might  have  been  made  out.  Williams  v.  Hyde^ 
Palm.  548. 

Again  it  is  provided  in  this  agreement,  that  Doyle  should  exe- 
cute his  note  to  Teas  on  the  2nd  of  June,  payable  fifteen 
months  from  the  date  of  this  agreement,  for  the  balance,  [*261] 
which  should  remain  due  after  deducting  the  payment  of 
the  2nd  of  June,  and  the  value  of  the  horse ;  which  was  not 
done,  nor  any  apology  offered  for  the  omission.  This  may  have 
been  of  more  or  less  importance  to  Teas,  according  to  his  peculiar 
circumstances.  It  might  have  been  of  great  importance  to  him 
to  have  liad  that  note,  to  get  it  discounted,  or  otherwise  put  it  in 
circulation,  and  thus  realize  the  proceeds  immediately ;  and  as 
his  agreement  called  for  it,  he  had  a  right  to  demand  it,  and  he 
now  has  a  right  to  insist  on  the  objection  that  it  was  not  tendered. 
It  was  the  duty  of  Doyle  to  see  to  it,  that  he  did  everything  that 
he  had  agreed  to  do,  if  he  intended  to  put  Teas  in  default. 

Nor  does  it  appear  that  Doyle  has  kept  his  tender  of  $800 
good,  as  the  law  terms  it,  subject  to  the  order  of  Teas,  and  by 
bringing  it  into  court  to  be  disposed  of,  as  the  court  might  direct. 
Branson  v.  Hoivley^  2  Lord  Raym.  82  ;  Griles  v.  ITartis,  Ibid.  254  ; 
Jackson,  ex.  dem.  v.  Loiv.,  5  Cowen  248. 

I  will  not  now  say  that  any  one,  or  even  all  of  these  delin- 
quencies on  the  part  of  Doyle  are  of  such  vital  importance  as  to 
be  beyond  the  reach  of  the  discretion  of  the  court  of  equity,  but 
they  are  of  such  a  character,  at  least,  as  to  render  it  proper  that 
they  should  be  taken  into  the  account  of  the  sum  of  his  defaults. 

And  next  comes  the  final  payment  of  the  last  of  the  considera- 
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tion  money,  which,  by  the  terms  of  the  a;[^reeraent,  was  to  have 
heeii  made  on  the  23d  of  August,  183d,  fifteen  months  from  the 
date  of  the  contract ;  and  no  payment  or  tender  of  this  is  pre- 
tended. As  a  reason  why  the  payment  was  not  made,  it  was 
insisted  on  the  argument,  and  with  great  apparent  confidence, 
that  inasmuch  as  Teas  had  parted  with  his  title  to  Munson,  before 
the  first  payment  became  due,  and  liad  thus  incapacitated  liimself 
from  performing  on  liis  part,  Doyle  was  discharged  from  perform- 
ing, as  he  had  agreed,  because  it  was  impossible  for  him  thereby 
to  get  his  title  from  Teas ;  and  that  equity  will  require  no  useless 
act  to  be  done. 

This  proposition  being  one  of  importance  as  here  presented,  as 
it  must  form  the  pivot,  after  all,  u[)on  which  the  question  of  per- 
formance on  the  part  of  Doyle  must  turn,  it  certainly  requires  a 
most  careful  investigation,  and  we  will  therefore  proceed  to  ex- 
amine the  authorities  by  which  it  is  attempted  to  be  maintained. 

The  first  case  to  which  we  are  referred  is  Jones  v.  Barkley^ 
Dougl.  684,  where  the  question  arose  on  a  demurrer.  Tlie  suit 
was  brought  on  a  covenant  to  pay  X611,  upon  condition,  among 
other  things  that  the  plaintiffs  would  assign,  within  a  given  time, 
the  equity  of  redemption  in  certain  stocks;  and  the  declaration 
averred  that  they,  within  the  time,  "  offered  to  the  defendant  to 
assign  etc.,  and  offered  to  execute  the  assignment,"  "but 
[*202]  that  the  said  defendant  then  and  there  absolutely  dis- 
charged the  plaintiffs  from  executing  the  same  ;"  and 
this  Lord  Mansfield  held  to  be  a  sufficient  excuse  for  notaverring 
tiiat  the  equities  iiad  been  actually  assigned.  And  well  he  might, 
for  the  case  showed  an  offer  to  perform  on  the  part  of  tlie  plain- 
tiffs, and  an  absolute  discharge  from  the  oerformance  on  the  part 
of  the  defendant. 

The  next  is  the  case  of  JIutham  v.  East.  Ins.  Co.  1  Term.  R. 
639,  which  was  a  motion  in  arrest  of  judgment,  on  a  verdict 
for  the  plaintiff  for  short  tonnage.  The  charter  party  contained 
a  clause  that  short  tonnage  should  not  be  allowed,  unless  the 
same  should  be  certified  by  the  president  or  agent  of  the  defend- 
ants, etc.  Plea,  that  the  president  or  agent's  certificate  was  not 
obtained.  Replication  that  they  were  requested  to  certify  and 
refused ;  and  it  was  held  by  the  court,  that  the  refusal  of  the 
president  and  agent  was  equivalent  to  tlie  refusal  of  the  defendants 
themselves,  and  that  they  should  not  thus  take  advantage  of 
their  own  wrong.  Mr.  Justice  Ashurst  says:  "  It  is  unnecessary 
to  say  whether  the  clause  relative  to  the  certificate  be  a  condition 
precedent  or  not,  for  granting  it  to  be  a  condition  precedent,  yet 
the  plaintiffs  have  taken  all  pioper  steps  to  obtain  the  certificate, 
and  it  being  rendered  impossible  to  be  performed  by  the  neglect 
and  default  of  the  company's  agents,  wliich  the  jury  have  found 
to  be  the  case,  it  is  equivalent  to  performance." 
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In  Sir  Anthony  Miiyue's  case,  5  Coke  21,  the  second  resolntion 
of  the  court  was  this:  "If  a  man  seized  of  hinds  in  fee,  cove- 
nanteth  to  enfeoff  J.  S.  of  them,  upon  request,  and  afterwards  he 
make  a,  feoffment  in  fee  of  the  lands  ;  now  in  this  case  J.  S.  shall 
have  an  action  of  covenant,  without  request,  and  tliis  is  the  prin- 
cipal case."  Had  Doyle  brought  an  action  of  covenant  against 
Teas,  to  recover  damages  on  the  agreement,  before  the  expiration 
of  the  time  of  pa3anent,  then  might  this  case  have  been  entitled 
to  great  consideration. 

The  case  of  Boivdell  v.  Parsons,  10  East  359,  decides  that 
where  the  party  ao^reed  to  deliver  on  demand,  a  certain  stack  of 
hay  to  the  plaintiff,  and  afterwards  sold  it  to  another,  the  plain- 
tiff might  bring  his  action  for  damages,  without  a  particular 
request.     And  this  is  in  principle  the  same  as  the  case  in  Coke. 

In  the  case  of  Amory  v.  Broduck,  5  Barn  and  Aid.  712,  the 
defendant  had  sold  to  the  plaintiff  a  bond,  and  covenanted  not 
to  receive  anything  on  it  or 'make  it  void,  but  that  lie  v/ould 
avow,  etc.,  all  suits  upon  it,  and  afterwards  executed  a  release 
to  the  obligor,  and  the  court  held  as  the  release  would  operate  to 
defeat  a  suit  on  the  bond,  it  amounted  to  a  breach  of  the 
covenant. 

Holden  v.  Eaton^  7  Pick.  15,  was  a  suit  against  a  collector  for 
not  returning  a  tax  sale  to  the  clerk's  office,  so  that  the  purchaser 
could  get  his  deed.     The  court  held  that  the  plaintiff  was 
not  bound   to  demand  a  deed  of  the  clerk,  because  one  [*263] 
could  not  have  been  issued  for  want  of  the  return. 

In  Fleming  v.  Gilbert,  3  Johns.  528,  it  was  held  that  in  an  ac- 
tion upon  a  bond,  the  obligee  might  show  by  parol,  in  his 
defence,  that  the  obligor  had  discharged  him  from  a  literal 
compliance  with  the  condition,  where  his  performance  was  not 
complete. 

In  the  case  of  the  Bank  of  Columbia  v.  Hagner,  1  Peters  450, 
the  plaintiff  sold  to  the  defendant  a  piece  of  land  to  be  paid  for, 
and  the  deed  to  be  delivered  at  a  certain  time,  neither  of  wliich 
was  done.  Long  after,  the  plaintiff  tendered  a  deed  and  sued  for 
the  purchase  money,  and  the  court  held,  that  he  should  have 
tendered  the  deed  on  the  day,  unless  "  before  the  period  had 
arrived,  when  the  deed  was  to  be  delivered,  the  defendant  had 
declared  he  would  not  receive  it,  and  that  he  intended  to  abandon 
the  contract;  it  might  have  dispensed  with  the  necessity  of  a  ten- 
der, as  the  conduct  of  the  defendant  might,  in  such  case,  have 
prevented  the  act  from  being  done,  and  he  who  prevents  a  thing 
from  being  done  shall  never  be  permitted  to  avail  himself  of  the 
non-performance  which  he  himself  has  occasioned." 

The  case  of    Williams  v.  U.   S.  Bank,  2  Peters  96,  shows  that 
where  the  endorser  of  a  note  prevents  the  holder  fj'om  giving 
him  notice  of  non-payment,  by  absenting  himself  from  his  house, 
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and    locking  it  up,   the  holder  is  excused    from  proving  strict 
notice. 

The  case  of  Cathcart  v.  Robinson^  5  Peters  264,  was  where  the 
defendant  resisted  a  specitic  performance  of  an  agreement  to  pur- 
chase land,  on  the  ground  that  he  had  a  right  to  relieve  himself 
from  the  purchase  by  the  payment  of  $1000,  and  it  was  objected 
that  the  money  had  not  been  tendered,  and  the  court  says :  "  It 
was  perfeclly  understood  that  Robinson  (the  complainant)  would 
not  receive  it,  (J,,  e.  the  $1000,)  and  the  only  fund  from  which  it 
could  have  been  raised,  the  Spanish  claim,  was  bound  to  him. 
The  court  therefore  does  not  perceive  in  the  conduct  of  Mr.  Cath- 
cart sufficient  cause  to  overrule  his  defence."  And  in  this  case 
the  difference  is  clearly  recognised  by  chief  justice  Marshall,  be- 
tween the  case  to  be  made  out  by  the  defendant  to  enable  him  to 
resist  an  application  for  a  specific  performance,  and  the  case  which 
he  should  make  out,  were  he  the  com[)lainant  seeking  a  perform- 
ance from  the  other  party.  The  latter  must  be  a  much  stronger 
case  than  the  former. 

In  Delamater  v.  Miller^  1  Cowen  75,  the  defendant  was  bound 
to  deliver  a  watch  to  the  plaintiff  on  request,  and  then  parted 
with  the  watch  to  another,  and  the  court  held  it  unnecessary  to 
prove  a  demand. 

Greenly  v.  Cheevers^  9  Johns.  126,  was  this  case:  The  plaintiff 
purchased  of  the  defendant  certain  premises,  which  were  to  be 
paid  for  by  installments,  and  the  agreement  was,  when  one 
[*264]  lialf  was  paid,  a  deed  with  a  clear  title  was  to  be  given. 
The  plaintiff  paid  a  part,  but  before  the  balance  of  the 
half  became  due,  and  without  tendering  it  and  demanding  his 
title,  he  sued  for  what  he  had  paid,  alleging  that  the  premises 
were  encumbered  with  a  heavy  mortgage,  but  the  court  held  that 
he  could  not  rescind  the  contract  at  that  time,  and  said :  '•''  If 
Cheevers  had  waited  till  half  of  the  purchase  mone}'  was  due, 
and  then  had  offered  to  pay  it  on  receiving  a  deed,  and  Greenly 
had  then  been  incapacitated  to  convey,  by  the  outstanding  mort- 
gage, which  he  had  omitted  to  redeem,  there  might  have  been 
grounds  to  consider  the  contract  at  an  end  and  rescinded."  This 
case  is  very  far  from  supporting  the  doctrine  contended  for  by  the 
complainants  here.  If  it  has  any  application  at  all,  it  is  against 
it;  and  ii,e  case  of  Rohh  v.  Montgomery^  20  Johns.  15,  is  fatal  to 
the  position  for  the  support  of  which  it  is  cited.  There  the  par- 
ties had  entered  into  an  agreement  for  the  sale  of  some  land, 
which  was  to  be  paid  for  by  installments,  and  a  deed  was  to  be 
given  on  the  payment  of  the  first  installment,  if  the  defendant 
wished,  by  securing  the  balance  by  bond  and  mortgage  on  the 
premises,  and  the  suit  was  brought  for  the  purchase  money,  and 
the  defence  was  that  after  the  sale,  and  before  the  first  install- 
ment became  due,  the  plaintiff  had  sold  and  conveyed  the  said 
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premises  to  one  Bemis,  who  it  appears  stood  ready  to  convey,  on 
the  payment  being  made.  In  deciding  that  case,  chief  justice 
Savage  says:  "  Wiiere  tlie  payments  are  to  precede  the  convey- 
ance, it  is  no  excuse  for  non-payment,  tliat  tliere  is  not  a 
present  existing  capacity  to  convey  a  good  title,  unless  the  one 
whose  duty  it  is  to  pay  offers  to  do  so  on  receiving  a  good 
title,  and  then  it  must  be  made  to  him,  or  the  contract  will 
be  rescinded."  In  the  same  case,  the  chief  justice  says:  "In 
the  view  of  a  court  of  equity,  Bemis  was  a  mere  trustee  for  the 
performance  of  the  contract.  Under  the  facts  in  the  case,  he 
might  be  compelled  to  execute  a  deed  to  the  defendant,  when 
the  latter  entitled  himself  to  one  by  the  payment  of  the  purchase 
money." 

In  the  case  of  Harrington  v.  JEggins,  17  Wend.  376,  it  was  held 
that  where,  by  an  agreement  for  the  sale  of  land,  to  be  paid  for 
by  installments,  one  of  which  v/as  to  be'  made  before  the  time  ex- 
pressed for  the  conveyance,  that  it  was  no  defence  to  an  action 
for  the  first  installment,  that  the  vendor  had  not  the  title  at  the 
time  that  installment  fell  due.  And  the  court  here  also  recog- 
nize the  same  rule  as  laid  down  in  20  Johns. 

I  have  thus  adverted  to,  and  given  the  substance  of  all  the  de- 
cisions in  support  of  the  proposition  that  Doyle  was  absolved 
from  his  obligations  of  punctuality,  or  even  performance  at  all, 
under  the  agreement,  because  Teas  had  in  the  mean  time  parted 
with  his  title  to  Munson. 

Some  of  these  cases  show  that  when  one  party  refuses  to  per- 
form, or  declares  that  he  will  not  perform,  or  incapacitates  himself 
to  perform,  the  covenant  is  broken  or  agreement  violated, 
for  which  the  other  party  may  have  his  action,  sometimes  [*265] 
without  an  offer  to  perform  on  his  part,  or  demand  on  the 
other,  and  sometimes  by  offering  to  perform,  depending^in  a  great 
degree  on  the  dependence  orindependenceof  the  covenants  ;  or,  if 
he  chooses,  he  may  consider  such  a  breach  a  rescinding  of  the  con- 
tract, and  may  treat  it  as  at  an  end,  and  so  be  absolved  from  fur- 
ther obligation  to  perform. 

In  attempting  to  apply  these  principles  to  the  case  before  us, 
the  difficulty  all  along  has  consisted  in  this:  The  counsel  have 
confounded  the  two  remedies,  which  a  part}'"  may  have  on  an 
agreement  for  the  conveyance  of  land,  to  one  of  vv'hich  the  posi- 
tion assumed  might  be  correct,  to  the  other  it  clearly  is  not.  One 
of  these  remedies  is  an  action  on  the  agreement  for  damages,  to 
which  one  party  may  be  entitled  as  soon  as  the  other  lias  in  any 
way  violated  the  contract,  unless  indeed  he  has  invited  that  vio- 
lation, by  a  previous  breach  on  his  part.  Thus,  for  the  present, 
laying  out  of  view  the  question  of  dependent  or  independent 
covenants,  which  might  be  raised  in  this  case.  Teas,  by  selling  the 
land  to  Munson,  before  the  second  of  June,  when  the  first  pay- 
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ment  fell  due,  was,  according  to  the  case  of  Sir  Anthoii}'  Mayne, 
guilty  of  a  breach  of  his  agreement,  for  which  Doyle  had  a  right 
to  sue  him  immediately,  or  he  might,  if  he  chose,  consider  the 
conveyance  as  a  renunciation  of  the  contract  by  Teas,  and  byre- 
fusing  or  neglecting  to  comply  on  his  part,  with  the  agreement, 
treat  it  as  at  an  end.  This  sale  by  Teas  to  Munson  may  be  a  very 
good  excuse  in  the  mouth  of  Doyle,  why  he  did  not  compl}'  on 
his  part,  for  some  purposes,  while  it  is  no  excuse  for  others  ;  and 
all  this  must  depend  on  the  position  which  he  occupies  in  the 
controversv.  Thus  if  Teas  had  sued  Doyle  for  the  purchase 
money,  or  for  not  delivering  the  horse,  Doyle  could  with  great 
propriety  have  turned  around  and  replied  :  True  it  is,  I  have  not 
kept  my  covenants,  but  the  reason  is,  that  you  have  violated 
yours  first ;  but  because  this  may  serve  as  a  shield,  it  is  not  nec- 
essarily a  sword. 

In  this  court,  where  a  specific  performance  is  sought,  it  is  not 
sufficient  alone  to  show  the  adverse  party  in  default,  but  the 
party  complaining  must  show  that  he  is  not  liable  to  the  same 
imputation,  or  in  other  words,  the  complainant  must  come  into 
court  with  clean  hands.  By  seeking  a  specific  performance  of  this 
agreement,  the  complainant  treats  it  as  a  subsisting  valid  con- 
tract, obligatory  not  only  upon  Teas,  but  also  on  Munson,  Iiis 
grantee.  He  now  says  he  did  not  pay  the  money,  as  he  had  agreed, 
because  the  title  had  gone  beyond  his  reach,  and  the  tender  would 
have  been  a  useless  ceremony ;  but  by  bringing  tliis  suit  he  af- 
firms that  the  title  is  not  only  now  within  his  reach,  but  that  it 
has  always  been  so,  and  must  hence  necessarily  contradict  the 

very  excuse  which  he  offers.  By  seeking  a  title  under 
[*  266]  this  agreement,    through   tiie    medium  of  Munson,  into 

whom  it  has  passed,  he  must  treat  him  not  as  the  bona  fide 
grantee  of  Teas,  but  as  his  trustee,  who  is  not  only  authorized 
but  may  be  compelled  to  make  the  title  for  him,  and  thus  fulfill 
his  covenants.  And  if  Doyle  chooses  thus  to  treat  Munson,  as 
the  trustee  of  Teas,  to  make  this  conveyance,  he  cannot  well  deny 
that  either  Teas  himself,  or  Munson,  liis  trustee,  had  a  right  to 
receive  the  purchase  money.  Or,  perhaps,  if  he  chose,  he  might 
in  this  proceeding  treat  Munson  as  the  assignee  of  this  agreement 
from  Teas  ;  but  if  so,  he  must  admit  that  Munson  succeeded  to  all 
of  his  rights  as  well  as  liabilities,  and  hence,  in  equity,  at  least, 
entitled'^to  recover  the  purchase  money.  By  assigning  Munson 
the  first  position,  the  tender  to  Teas  was  safe,  and  in  either  case 
it  was  good  to  Munson.  If  Munson  was  Teas'  trustee  to  make 
the  deed,  he  was  also  his  trustee  to  receive  the  money.  By 
bringing  this  suit  he  claims  to  be  entitled  to  a  deed  :  and  now  let 
me  a^k  where  did  that  title  first  accrue?  Was  lie  entitled  to  it 
on  the  second  of  June,  when  he  tendered  the  $800?  Certainly 
not;  because  although  no  time  was  fixed  in  the  agreement  for  the 
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delivery  of  the  deed,  yet  the  law  allowed  the  defendant  to  retain 
the  legal  title  till  tlie  time  the  last  payment  became  due,  as  a  se- 
curity for  the  purchase  money.     McQoys  Adm.  v.  Baxter' s  Adm. 
6  &  7  Ohio  Cond.  R.  134.     Did  he  become  entitled  to  a  deed  at 
the  end  of  the  fifteen  months?  That  can  hardly  be  said,  because 
Doyle  had  done  nothing  more  at  that  time  to  entitle  him  to  it, 
than  he  had  on  the  second  of  June.     And  now  on  the  first  of  July, 
1837,  when  this  bill  was  filed,  nearly  a  year  after  he  agreed  to 
complete  the  payments,  had  the  complainant's  rights  to  demand 
a   deed   accumulated  any  strength?      He   had  done    no  act  to 
strengthen  them,  but  on  the  contrary  had  slept  upon  those  rights, 
whatever  they  were,  still  retaining  the  purchase  money.     And  if 
he  could  not,  on  the  twenty-third  of  August,  when  the  last  pay- 
ment became  due,  say  to  the  defendants  give  me  a  deed,  without 
tendering  them  the  balance  of  the  purchase  money,  and  by  keep- 
ing the  first  tender  good,  which  I  presume  would  hardly  be  con- 
tended, (2  Johns.  Cas.  441,)  then  he  could  not  make  the  same  de- 
maud  on  the  first  of  July,    1837,  without  at  least,  making  the 
same  tender  ;  and  if  he  did  not,  before  he  had  filed  his  bill,  clothe 
himself  with  a  right  to  demand  a  deed,  without  anything  further 
being  done  on  his  part,  then  he  had  no  right  to  demand  a  deed  of 
this  court.     We  can  only  compel  a  party  to  act  when  it  was  his 
duty  to  act  without  our  interference.     I  would  not  be  understood 
as  saying  that  this  payment  must  have  been  made  at  all  events  on 
the  very  day  that  it  fell  due,  to  have  entitled  the  complainant  to 
the  relief  sought ;  for  undoubtedly  the  court  has  a  discretion,  in 
an  application  of  this  nature,  to  disregard  the  exact  time  as  not 
so  indispensably  essential  as  to  prevent  the  court  from  looking 
further,  when  it  sees  that  the  payment  was  not  made  at 
the  very  day  ;  but  then,  if  the  day  has  long  passed,  some  [*  237] 
satrsfactory  excuse  for  the  failure  must  be  shown  to  exist, 
and  in  such  a  case,  if  any  damages  have  arisen  to  the  defendant 
from  the  delay,  the  court  will  award  him  a  compensation  for  it. 
For  the  sufficiency  of  this  excuse,  each  case  must  depend  upon 
its  own  peculiar  circumstances. 

We  were  admonished  of  the  hardship  of  requiring  of  Doyle  to 
pay  to  Teas  the  $1100  when  it  became  due,  because  in  case  he 
should  prove  irresponsible,  he  might  lose  his  money,  and  never 
get  his  deed.  But  that  hardship  does  not  exist,  for  the  danger  is 
not  incurred.  It  was  his  duty  to  tender  the  money,  and  at  the 
same  time  he  had  a  right  to  demand  the  title  for  which  he  had 
contracted,  and  till  he  could  see  that  title,  he  was  not  bound  to 
pass  over  the  money,  and  by  holding  that  money  in  readiness,  he 
would  have  occupied  a  position  which  would  have  enabled  him  to 
demand  his  deed  at  any  moment,  and  which  would  have  given 
him  a  right,  within  any  reasonable  time,  to  resort  to  a  court  of 
chancery,  deposit  his  tender  with  the  clerk,  and  ask  for  a  deed. 
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But  this  he  has  not  done  in  whole  or  in  part.  He  did  not  "  wash 
Ills  hands  in  innocency  "  before  he  came  here,  but,  instead,  we 
hiid  him  guilty  of  as  much  negligence  as  he  lays  fraud  at  the  door 
of  the  defendants.  If  Teas  had  disregarded  his  contract  by  sell- 
ing to  Munson,  Doyle,  too,  has  acted  as  if  there  were  no  agree- 
ment, by  making  no  payment  when  all  was  due.  Both  have 
treated  the  contract  as  at  an  end.  The  law  cannot  allow  Doyle 
to  say,  "  I  will  keep  my  money  and  will  disregard  my  contract, 
because  I  cannot  get  a  deed  under  it;"  and  at  tlie  same  time  come 
into  court  and  say,  "  Make  them  give  me  a  deed  because  they  are 
able."  That  would  be  a  disregard  of  consistency  which  cannot 
be  tolerated. 

I  am  not  prepared  to  say  that  a  case  might  not  exist,  where  the 
great  uncertainty,  as  to  whom  the  tender  should  be  made,  or  pos- 
sibly, the  great  trouble,  expense,  and  inconvenience,  necessarily 
attendant  upon  an  effort  to  make  an  effectual  tender,  where  a  per- 
sonal tender  might  be  dispensed  with,  and  the  money  brought  in- 
to this  court,  with  a  bill  for  a  specific  performance;  but  in  such  a 
case  delay  could  not  be  tolerated,  so  as  to  allow  the  party  to 
speculate  upon  the  advantages  of  his  bargain.  There  no  delay 
could  be  allowed,  otherwise  the  party  might  lie  by  till  he  finds 
the  property  doubling,  or  thribbling,  or,  as  in  this  case,  increasing 
in  value  a  hundred  fold,  as  the  testimony  is,  and  then  when  he 
finds  a  magnificent  speculation  before  him,  present  himself  to  as- 
sert a  claim  which  would  never  have  been  heard  of,  had  the  pro- 
perty decreased  in  value. 

I  have  before  stated  that  it  was  not  only  necessary  that  the  pro- 
per tender  should  have  been  made,  but  also  that  tender  must  be 
followed  up  by  bringing  the  money  into  court,  and  depositing  it, 
not  according  to  the  English  practice,  with  the  register,  but  ac- 
cording to  our  practice,  with  the  clerk.  And  in  requiring 
[*  268]  this  to  be  done,  this  court  follows  the  same  rule  with  the 
courts  of  law,  where,  if  a  tender  is  pleaded,  the  party  is 
required  to  bring  his  money  into  court,  and  it  is  for  the  same 
reason  substantially,  that  by  accepting  tlie  tender  an  end  may  at 
once  be  put  to  the  controversy.  There  are,  however,  other  reas- 
ons why,  in  this  court,  a  tender  is  required  to  be  brought  into 
court,  but  it  is  unnecessary  to  advert  to  thera  now.  We  have 
seen  then,  both  upon  principle  and  authority,  that  the  complain- 
ant stands  without  excuse,  for  his  defaults,  thus  leaving  his  con- 
science as  much  affected  as  the  defendants'  can  be,  and  he  must  be 
therefore  left  without  relief. 

Several  other  minor  questions  were  raised  and  discussed  with 
great  ability  on  both  sides;  but  as  what  have  already  been  con- 
sidered must  necessarily  decide  the  case,  it  is  unnecessary  to  go 
further. 
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The  decree  of  the  circuit  court  is  affirmed;  but  no  costs  are  al- 
lowed to  either  party. 

Wilson,  Chief  Justice,  said:  In  this  case  I  concur  in  the  judg- 
ment of  the  court  affirming  the  judgment  of  the  court  belowo 

LoCKWOOD,  Justice,  delivered  the  following  separate  opinion: 

The  bill  filed  in  this  cause  was  for  a  specific  performance,  and 
as  1  do  not  concur  in  some  of  the  points  discussed  in  the  opinion 
of  Mr.  Justice  Caton,  I  briefly  stale  the  ground  on  which  I  con- 
curred in  affirming  the  decree  rendered  by  the  court  below.  I 
am  of  opinion  that  the  written  contract  set  out  in  the  bill  is  too 
uncertain,  as  to  what  the  respective  parties  were  to  do,  to  justify 
a  court  of  equity  in  decreeing  a  specific  performance  of  it.  I  ex- 
press no  opinion  whether  by  the  parol  contract  also  set  out  in  the  bill, 
it  was  competent  in  that  manner  to  render  the  original  contract 
sufficiently  certain,  to  justify  a  decree  for  a  specific  performance; 
because  I  am  of  opinion  that  the  proof  does  not  sustain  the  parol 
contract.  Because,  then,  the  original  contract  is  uncertain,  and 
the  allegations  and  proof  of  the  parol  contract  do  not  correspond, 
I  am  of  opinion  that  the  decree  below  was  properly  affirmed. 

Decree  affirmed. 

Note.  In  this  case  the  court  directed,  on  motion  of  the  counsel  for  the  complainants, 
that  the  expense  of  printing  the  abstracts  of  the  case  should  be  taxed  in  the  bill  of 
costs,  by  the  clerk,  although  they  were  not  furnished  by  him,  but  by  the  parties. 


The  People  of  the  State  of  Illinois,  ex  rel.  Andkew  Red- 
man V.  Nicholas  Wren,  Clerk  of  the  County  Commissioners' 
Court  of  Adams  County. 

Application  for  a  Writ  of  Mandamus.  [*269] 

1.  Marquette  County — statute  consiitud.  The  county  of  Marquette  was  abso- 
lutely created  by  the  first  section  of  the  "act  to  create  the  county  of  Marquette,"  etc.; 
and  it  was  not  left  optional  with  the  inhabitants  to  organize  or  not ;  but  whether 
or  not,  it  is  absolutely  separated,  for  election  purposes,  from  the  county  of  Adams. 

2.  Same.  The  jurisdiction  of  Adams  county,  for  the  purposes  of  county  govern- 
ment, did  not  extend  over  the  county  of  Marquette  on  the  7th  day  of  August,  1S43. 

3.  Municipal  corporaiion — legislative  control.  The  legislature  has  absolute  con- 
trol over  municipal  corporations,  to  create,  change,  modify,  or  destroy  them  at 
pleasure. 

4.  Same — fton  user  of  franchise.  A  public  corporation,  such  as  county  or  citv, 
does  not  become  dissolved  by  the  neglect  of  the  inhabitants  or  corporators  to  elect 
officers. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
Court. 

A.  Williams  and  O.  H.  Browning,  for  the  relator.     (1) 
George  C.  Dixon,  for  the  defendant : 

(i)  The  reporter  regrets  that  his  minutes  of  the  points  made  and  authorities  cited  by 
the  counsel  for  the  relator  cannot  be  found. 
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Tlio  legislature,  in  February,  1843,  created  the  county  of  Mar- 
quette out  of  the  then  county  of  Adams.  The  question  is  as  to 
the  legal  effect  of  this  act.  Did  it  of  itself  create  a  new  county, 
and  substitute  a  new  government,  without  requiring  any  sanction 
on  the  part  of  the  people  of  Marquette  ?  We  say  it  did,  for  the 
following  reasons: 

I.  No  particular  form  of  words  is  necessary  to  create  a  cor- 
poration. 1  Bac.  Abr.  500 ;  1  Blac.  Com.  473  ;  2  Kent's  Com. 
276  ;  2  Johns.  Ch.  R.  o25.  Indeed  a  corporation  may  exist  by 
necessary  implication.  Wilcox  on  Mun.  Corp.  28,  §  19  ;  13  Mass. 
199;  lO'Pick   177,188. 

II.  Corporations  are  either  public  or  private,  and  the  legisla- 
tive ])Ower  over  counties,  being  public  corporations,  is  supreme 
and  unlimited.  3  Story  on  the  Const.  §  1387  ;  13  Wend.  337  ; 
2  Kent's  Com.  305;  4  Peters'  Cond.  R.  559,  564  ;  Bieese  120-1. 

III.  In  the  creation  of  a  private  corporation  and  English  muni- 
cipal incorporations,  granted  by  the  king,  we  admit  that  an  ac- 
ceptance is  indispensable;  but  we  deny  that  acceptance  is  neces- 
sary in  the  creation  of  a  county  ;  because, 

1.  Municipalities  in  England  were  purchased,  subjects  of  bar- 
gain and  sale,  and  existed  in  the  nature  of  contracts.  3  Ency. 
Amer.  548 ;  1  Blac.  Com.  472,  note  h  ;  2  Kent's  Com.  270-1 ;  Ang. 
&  Ames  on  Corp.  Introd.  13,  14; 

2.  The   Kinp-'s  prerogative  in  the  creation  of  corporations  is 

limited,    but   the   parliamentary   power  is  supreme  and 
r*2701  transcendant,    and    acceptance   need   not  be  shown.     1 
•  Blac.  Com.  160-1,  473;  13  Wend.  334;  4  Peter's  Cond. 
R.  547,552;   Wilcox  on  Mun.  Corp.  28,  §§  10.  11. 

3.  Acceptance  is  only  necessary  where  the  charter  or  act  is 
or  becomes  by  acceptance  a  contract,  protected  by  the  Constitu- 
tion. Now  it  is  admitted  public  corporations  are  not  contracts 
within  the  constitutional  provision  prohibiting  any  state  passing 
laws  impairing  the  obligation  of  contracts.  2  Kent's  Com.  305; 
4  Peters'  Cond.  R.  539, 546  ;  13  Wend.  325-38  ;  3  Story  on  Const. 
§§  1386-7. 

4.  No  acceptance  is  necessary  in  the  creation  of  a  county.  2 
Mass.  269;  7  Mass.  169;  2  Kent's  Com.  275,  note  c;  1  Web- 
ster's Speeches  116;  Wilcox  on  Mun.  Corp.  25,  §  11 ;    23  Pick. 

62,  68-9. 

IV.  If  words  in  pre  sent  i  are  used,  and  the  incorporation  goes 
into  effect  immediately,  the  corporation  is  fully  created.  9  Wend. 
379;  10  Wend.  266;  Wilcox  on  Mun.  Corp.  15,  27,  §§  31-1-16, 
and  326;  S  852;  Ang.  &  Ames  on  Corp.  3;  4  Peters'  Cond.  R. 
561,  575  ;  6  Ohio  63  ;  22  Pick.  127-32 ;  5  Peters'  Cond.  R.  296-7  ; 
23  Pick.  68-9 ;  21  Wend.  563. 

Examine  the  constitutions  of  Maine,  Michigan,  Ohio,  Indiana, 
Illinois,  Arkansas,  Mississippi,  and  other  states.     In  all  these 
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states  provisions  are  made  for  the  existence  of  a  provisional  gov- 
ernment until  the  new  government  under  their  respective  consti- 
tutions could  be  brought  into  existence. 

V.  In  the  interpretation  of  this  act  the  following  rules  of  con- 
struction ought  to  govern  : 

1.  The  argument  of  inconvenience  ought  to  be  used  with  great 
circumspection.     1  Story  on  Const.  426. 

2.  No  construction  is  admissible  which  tends  to  defeat  the  ob- 
ject of  the  law.     Ibid.  §  428. 

3.  The  law,  on  the  contrary,  should  be  so  constructed  as  to 
render  it  efficient.     Vattel's  Law  of  Nations  253. 

4.  Anything  which  tends  to  elude  the  law  is  fraudulent,  and 
ought  not  to  be  tolerated  in  a  court  of  justice.     Ibid.  258. 

5.  If  the  intention  of  the  legislature  can  be  ascertained  it  ought 
to  govern.     1  Peters'  Cond.  R.  167,  425. 

6.  No  construction  is  admissible  which  would  impair  the  right 
of  the  county  of  Adams.  The  erection  of  a  new  town  cannot  im- 
pair the  rights  of  the  old  one.     2  Johns.  Ch.  R.  336. 

VI.  The  new  county,  being  once  existent  and  separated  from 
the  county  of  Adams,  can  never  become  reincorporate,  excepting 
by  legislative  action.  If  the  law  was  sufficient  for  separation  for 
one   moment,  it  was  equally  sufficient  for  a  perpetual  separation. 

VII.  The  county   of  Marquette,  if  she  omit  to  elect  on  her 
"  charter  day,"  may  nevertheless  proceed  with  her  elec- 
tion.    The  day  is  only  directory  ;  the  powers  of  the  cor-  [*  271] 
poration  are  only  in  a  state  of  suspended  animation ;  and 

a  right  of  renovation  exists  by  necessary  implication.  Its  capaci- 
ties to  act  are  still  there;  its  faculties  are  still  inherent  with  the 
corporation,  and  may  be  brought  into  activity  at  the  will  of  the 
corporators. 

The  English  law  is  inapplicable.  There,  it  was  a  royal  grant, 
conferring  a  vested  right,  and  the  construction  was  in  favor  of  the 
crown's  prerogative.  With  us,  counties  are  created  for  the  more 
effectual  administration  of  public  justice,  and  the  more  perfect 
regulation  of  municipal  government,  and  the  presumption  and  the 
right  will  always  be  construed  liberally  for  the  accomplishment  of 
those  ends.  Wilcox  on  Mun.  Corp.  327,  §  825,  and  330, 
§  859;  7  Bac.  Abr.  448  ;  2  Kent's  Com.  295,  and  note  b  ;  1  U. 
S.  Dig.  595,  §  260,  and  584  §§  29,  34 ;  1  Eq.  Dig.  320,  §  12  ; 
Halstead's  Dig.  93,  §  16  ;  2  Wheat.  Dig.  108,  §  62 ;  6  Cowen  23; 
Strange  1123. 

The  end  being  required,  it  has  been  deemed  a  just  and  neces- 
sary implication  that  the  means  to  accomplish  it  are  given  also ;  or 
in  other  words,  that  the  power  flows  as  a  necessary  means  to  ac- 
complish the  cause.     16  Peters  619. 

We  insist  that  the  legislative  power  in  the  creation  of  counties 
is  supreme  ;  that  no  particular  form  of  words  is  necessary  in  the 
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creation  ;  th.at,  in  this  case,  ample  and  sufficient  words  are  used  ; 
that  no  acceptance  is  required  ;  and  that  the  act  operates  by  itself. 
We  contend  further,  that  this  law,  having  no  words  of  condition, 
precedent  or  postponement,  went  into  full  effect  immediately  upon 
its  passage  ;  that  there  was  an  instantaneous  substitution  of  a  new 
government  provided  for  by  the  law  ;  that  all  connection  between 
the  old  and  new  county  ceased,  excepting  so  far  as  a  provisional 
connection  was  expressly  retained  and  authorized  by  the  act  itself, 
and  that  as  a  consequence  resulting  from  these  relations,  tliis  court 
ought  to  refuse  granting  a  peremptory  mandamus^  in  this  case,  as 
prayed  for. 

Shields,  Justice,  delivered  the  opinion  of  the  court:  An  ap- 
plication is  made  to  this  court  for  a  writ  of  mandamus  to  Nicholas 
Wren,  clerk  of  tlic  county  commissioners'  court  of  Adams  count}-, 
requiring  him  to  make  out  and  deliver  to  tlie  relator,  Andrew 
Redman,  a  certificate  of  his  election  as  justice  of  the  peace  of  said 
count)-. 

The  following  facts  are  agreed  upon  by  the  parties  : 

1st.  That  the  relator  was  duly  elected  on  the  7th  day  of  August, 
1843,  a  justice  of  the  peace  in  Columbus  precinct ; 

2d.  That  the  Columbus  precinct  is  situated  in  the  county  of 
Marquette  ; 

3d.  That  the  said  county  of  Marquette  has  never  yet 
[*  272]  been  organized  ; 

4th.  That  if,  upon  a  consideration  of  these  facts,  the 
court  shall  be  of  the  opinion  that  the  jurisdiction  of  Adams  county 
extended  over  the  territory  of  Marquette,  for  purposes  of 
county  government,  at  the  time  of  said  election,  then  in  such  case 
a  peremptory  mandamus  shall  issue  against  the  defendant. 

In  granting  or  refusing  this  application,  the  only  question  pre- 
sented to  this  court  for  its  consideration  is,  did  the  jurisdiction 
of  the  county  of  Adams  extend  over  the  county  of  Marquette,  for 
the  purposes  of  county  government,  on  the  7th  day  of  August, 
1843  ? 

To  determine  this  question,  reference  must  be  had  to  an  act 
entitled,  "  an  act  to  create  fhe  county  of  Marquette,  and  tor  other 
])urposes  therein  mentioned,"  approved  February  11th,  1843.  Tlie 
first  section  of  this  act  provides,  "That  all  that  part  of  the  now 
county  of  Adams,  lying  cast  of  range  seven  west  of  the  fourth 
principal  meridian,  and  also,  sections  one,  twelve,  thirteen,  twenty- 
four,  twenty-five,  and  thirty-six,  of  township  one  south  of  the 
base  line,  in  the  aforesaid  range  seven,  be  and  the  same  is 
hereby  created  into  a  new  county,  to  be  called  the  county  of 
Marquette." 

The  second  section  directed  the  legal  voters  said  county  to 
elect  county  officers  on  the  first  Monday  of  April,  1843,  with  the 
exception  of  school  commissioners  and  coroner. 
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The  third  section  required  the  judges  of  election  to  return  the 
respective  poll  books  to  Wesley  D,  McCann,  at  the  town  of  Co- 
lumbus, within  five  days  after  the  election,  and  required  the  said 
McCann,  and  two  other  justices  of  the  peace  of  said  county,  to 
open  the  said  returns,  witliin  seven  days  after  the  election,  and 
perform  such  other  duties  in  relation  to  them,  as  are  required  by 
law  of  clerks  of  the  county  commissioners'  courts. 

The  fourth  section  provides  that  as  soon  as  county  officers  shall 
have  been  elected  and  qualified,  the  said  county  of  Marquette 
shall  be  considered  organized,  that  it  shall  form  a  part  of  the  fifth 
judicial  circuit,  and  have  two  terms  of  the  circuit  court  annually. 
It  also  makes  Columbus  a  temporary  county  seat. 

The  fifth  section  provides  "  That  all  suits  and  prosecutions  that 
have  been  commenced  or  hereafter  may  be  commenced  in  the 
circuit  court  of  Adams  county,  before  the  organization  of  said 
county  of  Marquette,  shall  not  be  affected  by  this  act,  but  all  suits 
and  prosecutions,  so  commenced  as  aforesaid,  shall  be  prosecuted 
to  final  termination  in  the  circuit  court  of  the  said  county  of 
Adams,  and  the  officers  of  the  said  county  of  Adams  are  hereby 
authorized  and  required  to  issue  and  execute  all  writs  that  may 
be  necessary  to  the  prosecution  of  such  suits,  and  prosecu- 
tion to  final  termination,  anywhere  within  the  limits  of  [*  273] 
the  said  county  of  Marquette." 

The  sixth  section  directs  that  all  justices  of  the  peace  and  con- 
stables elected  in  the  county  of  Adams,  who  reside  within  the  lim- 
its of  the  county  of  Marquette,  shall  hold  their  offices  and  have 
jurisdiction  in  the  said  county  of  Marquette,  as  though  they  had 
been  originally  elected  in  said  county. 

The  seventh  section  directs  that  Daniel  Harrison,  school  com- 
missioner, George  Smith,  count}^  commissioner,  and  Jonas  Grubb, 
coroner,  who  had  been  elected  for  Adams  county,  but  reside  with- 
in the  limits  of  Marquette  county,  should  serve  out  their  respective 
terms  of  office  in  Marquette,  and  directs  that  the  vacancies  thus 
occasioned  in  Adams  should  be  filled  in  other  cases. 

The  eighth  section  directs  the  school  commissioner  of  Mar- 
quette to  transfer  the  school  fund  to  the  commissioner  of  Adams 
when  elected  and  qualified. 

The  ninth  section  provides  for  the  election  of  three  representa- 
tives to  the  general  assembly  from  Adams,  two  from  Marquette, 
and  a  senator  by  the  joint  vote  of  both  counties. 

The  residue  of  the  act  contains  regulations  relative  to  the 
records  of  Marquette,  and  the  adjustment  of  the  finances  between 
the  two  counties.  The  last  section  declares  the  act  to  be  in  force 
from  its  passage. 

The  first  section  of  this  act  detaches  a  portion  of  territory  from 
the  old  county  of  Adams,  and  creates  the  same  into  a  new  county, 
called  Marcjuette.     The  language  used  is  susceptible  of  but  one 

283 


274  The  People  v.  Ween.  [Dec.  T. 

Opinion  of  the  Court. 

construction.  The  intention  of  the  legislature  is  expressed  in  the 
most  positive  terms.  It  declares  that  a  new  county  is  absolutely 
created,  and  the  only  question  that  can  arise,  in  determining  the 
force  and  effect  of  this  section,  is  a  question  of  legislative  power 
in  relation  to  counties.  As  the  constitution  of  this  state  contains 
no  restriction,  either  expressed  or  implied,  upon  the  action  of  the 
legislature  in  such  a  case,  we  hold  that  it  has  absolute  control  over 
municipal  corjiorations,  to  create,  change,  modify,  or  destroy  them 
at  pleastire.  This  position  will  hardly  be  questioned.  The  fol- 
lowing authorities,  if  authorities  are  necessary,  may  be  adduced 
in  support  of  it:  Coles  v.  The  Coimtij  of  Madison,  Breese  120, 121  ; 
where  this  court  says  :  "All  public  corporations,  which  are  estab- 
lished as  a  part  of  the  police  of  the  State,  are  subject  to  legislative 
control  and  may  be  changed,  modified,  enlarged,  restricted,  or 
repealed,  to  suit  the  ever  varjdng  exigencies  of  the  State.  Coun- 
ties are  corporations  of  this  character,  and  are  consequently  sub- 
ject to  legislative  control.  Were  it  otherwise,  the  object  of  their 
incorporation  would  be  defeated.  It  cannot  be  doubted  that  Mad- 
ison county,  as  a  county,  might  be  stricken  out  of  existence,  and 
her  interest  in  a  popular  action  thereby  defeated."  This  is  a  strong 
case.  The  same  doctrine  will  be  found  in  Wilcox  on 
[*2T4]  Corporations  26,  §§  11,  12  ;  2  Kent's  Com.  275;  The  Peo- 
ple V.  MorrelU  21  Wend.  679  ;  Story's  Com.  on  the  Const. 
260. 

The  county  of  Marquette  is  therefore  absolutely  created  by  the 
first  section.  The  second  section  confirms  this  view  of  the  ques- 
tion. Here  it  will  be  seen  that  a  legal  duty  is  imposed  upon  the 
inhabitants  of  Marquette,  to  elect  county  officers  on  the  first  Mon- 
day of  April,  1843.  It  was  not  left  optional  with  them  toorganize 
or  not.  It  was  positively  enjoined  upon  them  as  a  specific  duty, 
which  as  citizens  they  were  called  upon  to  perform.  The  third 
and  fourth  sections  would  seem  to  dispel  all  doubt,  if  doubt  could 
exist  on  the  subject.  The  fourth  section  declares  that  when  the 
county  officers  shall  have  been  elected  and  qualified,  the  county 
shall  be  considered  organized  ;  and  yet  previous  to  organization — 
while  it  is  contended  the  two  counties  were  still  united  for  the 
purpose  of  county  government — the  third  section  directsthe  elec- 
tion returns  to  be  made  to  Wesley  D.  McCann,  at  Columbus, 
and  he,  with  two  other  justices  of  the  peace  of  Marquette,  is 
substituted  to  act  as  a  clerk  of  the  county  commissioners'  court 
of  said  county,  in  relation  to  said  returns.  Here  are  three  dis- 
tinct circumstances  to  be  noticed:  first,  Wesley  D.  McCann,  a 
justice  of  the  peace  of  Marquette  county,  is  directed  to  act  in- 
stead of  the  clerk  of  ihe  county  commissioners'  court;  secondly, 
election  returns  are  directed  to  be  made  to  him  at  Columbus, 
instead  of  being  made  to  the  clerk  of  the  county  commissioners' 
court  of  the  old  county  of  Adams,  at  Quincy  ;  thirdly,  the  whole 
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of    this    regulation    must    precede    the    organization    of    Mar- 
quette. 

Now,  from  these  circumstances,  the  conclusion  is  irresistible,  that 
before  the  organization,  an  absolute  separation  for  election  pur- 
poses subsisted  between  the  two  counties.     The  only  part  of  the 
law,  which  qualifies  or  restrains  the  general  and  absolute  opera- 
tion of  the  first  section,  is  the  fifth.  This  extends  the  jurisdiction  of 
the  circuit  court  of  Adams    county  over   the   territory  of   Mar- 
quette, until  the  organization  of  the  latter  county.     Judicial  juris- 
diction  is  the  exclusive  subject  of  legislative  regulation.      The 
jurisdiction  of  a  circuit  court  can  be  extended  over  a  circuit  or 
district  as  well  as  over  a  county.    In  the  exercise  of  this  acknowl- 
edged power,  the  legislature  has  extended  the  jurisdiction  of  the 
circuit  court  of  Adams  over  Marquette,  till  organization.     This 
will  prevent  that  failure  of  justice,  which  might  have  otherwise  oc- 
curred, in  consequence  of  the  neglect  of  the  inhabitants  to  organize 
their  county.     That  portion  of  thelaw  whicli  provides  for  the  con- 
tinuance in  office  of  those  officers,  originally  elected   for    Adams 
county,  but  residents  of  Marquette  territory,  as  officers  of   Mar- 
quette county,  for  the  full  term  of  their  respective    offices,  and 
which  also  provides  for  the  proportion  of  legislative  representa- 
tion to  which  each  county  shall  be  entitled,  and  the  adjustmentof 
the  finances  between  the  two   counties,   contemplates,  unequivo- 
cally, the  total  and  absolute  separation  of  the  two  coun- 
ties for  those  purposes.     The  legislature  has,  in  many  [*275] 
instances,  left  the  organization  of  a  new  county  to  the  vote 
of  the  people.     In  such  cases  an  option  is  given  the  inhabitants 
to  organize  or  not ;  but  in  the  present  case  it  is  different.     We 
can  find  no  provision  in  this  law  which  will  even  tolerate  such  an 
implication.      The  legislature  has  created  a  county  and  required 
the  inhabitants,  in  express  terms,  to  organize  it.     Can  it  be  said 
that  the  neglect  of  the  citizens,  to  obey  the  injunction  of  law,  can 
defeat  the  law  itself,  and  leave  it  a  dead  letter  on  tlie  statute 
l-)Ook  ?    To  sanction  such  a  doctrine  would  be  to  sanction  anarchy, 
and  encourage  disorganization.    Let  this  court  lay  down  the  prin- 
ciple, that  any  portion  of  the  people  can  defeat  the  object  of  a 
public  law,  by  disobeying  its  injunctions,  and  it  vi^ould  be  nothing 
more  nor  less  than  to  give  judicial  sanction  to  practical  nullifica- 
tion.    The  creation  of  a  municipal  corporation  depends,  in  no  de- 
gree, upon  the  assent  or  dissent  of  the  inhabitants  of  the  particu- 
lar locality,  unless  ^uch  a  condition  be  contained  in  the  law  of  its 
creation.      In  Greenl.  Ev.  §  ool,  this  doctrine  is  asserted.      The 
following  language  is  used  by  this  perspicuous  writer:  "corpora- 
tions, it  is  to  be  observed,  are  classed  into  public,  municipal,  or 
private  corporations.     The  former  are  composed  of  all  the  inhabi- 
tants of  any  of  the  local  or  territorial   portions  into  which  the 
country  is  divided,  in  its  political  organization.     Such  are  coun- 
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ties,  towns,  boroughs,  local  parishes,  and  the  like.  In  these  cases, 
the  attribute  of  individuality  is  conferred  on  the  entire  mass  ot' 
the  inhabitants,  and  again  is  modified  or  taken  away,  at  the  mere 
will  of  the  legislature,  according  to  its  own  views  of  public  con- 
venience, and  without  any  necessity  for  the  consent  of  ihe  inhab- 
itants, though  not  ordinarily  against  it.  They  are  termed  quasi 
corporations,  and  are  dependent  upon  the  public  will,  the  inhab- 
itants not,  in  general,  deriving  any  private  or  personal  rights  un- 
der the  act  of  incorporation.  Its  office  and  object  being,  not  to 
grant  private  rights,  but  to  regulate  the  manner  of  performing 
public  duties."  This  is  the  language  of  the  author  of  an  excel- 
lent work  on  evidence,  and  is  the  established  doctrine  on  this 
subject.  It  was  urged,  in  argument,  that  a  corporation  of  this 
kind  becomes  dissolved  by  the  neglect  of  the  corporators  to  elect 
officers.  This  principle  does  not  apply  to  counties,  or  other  pub- 
lic corporations.  In  the  case  of  the  31ayor  and  Commonality  of 
Colchester  v.  Seaher,  3  Burr.  186G,  Lord  Mansfield  and  the  other 
judges  decided  that  a  public  corporation  would  not  be  dissolved, 
although  its  whole  body  of  magistracy  was  gone,  and  the  day  of 
election  had  passed,  so  that  they  could  not  proceed  further  Ijy 
their  own  power.  Tiie  corporation  in  such  case  remains  dormant 
and  quiescent. 

The  principal  argument  urged  on  behalf  of  the  relator  was,  that 
to  give  Marquette  the  essential  constituents  of  a  county, 
[*276]  it  must  be  organized,  and  that  until  organization,  the  peo- 
ple are  deprived  of  the  right  of  exercising  the  elective 
franchise,  unless  permitted  to  vote  with  Adams  count}^;  and  it 
was  asked  whether  the  legislature  could  possibly  intend  to  do  any 
act  that  could  be  productive  of  such  injustice.  The  whole  of  this 
argument  is  founded  in  fallacy.  First,  the  inhabitants  of  Marquette 
have  all  the  rights,  powers,  and  capacities  possessed  by  the  citi- 
zens of  any  other  county  in  this  State^and  the  consequences  com- 
plained of  spring  from  neglect  to  exercise  these  capacities.  Sec- 
ondly, it  was  their  duty  to  elect  officers  at  the  time  and  in  the 
manner  prescribed  by  law.  They  had  the  capacity  to  do  this,  and 
failed  to  exercise  that  capacity,  so  that,  instead  of  being  de]»rived 
of  rights,  they  have  neglected  the  performance  of  specific  duties. 
Men,  who  neglect  to  vote  for  county  officers  at  a  general  election, 
might  as  well  complain  of  being  deprived  of  the  elective  fran- 
chise. In  a  state  of  society,  the  exercise  of  rights  depends  upon 
the  performance  of  duties,  and  this  constitutes  one  of  the  l)est 
securities  of  this  form  of  government.  It  must  be  recollected 
that  there  are  other  rights  than  those  of  the  inhabitants  of  Mar- 
quette concerned  in  this  question.  The  inhabitants  of  Adams 
have  their  rights  also.  They  have  organized  in  conformity  to  the 
law,  and  constitute  a  separate  community,  with  separate  inter- 
ests, subject  to  the  control  and  management  of  a  distinct  corpora- 
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tion;  and  for  the  citizens  of  Marquette  to  interfere  in  tlie  munici- 
pal government  of  Adams  county  would  be  an  invasion  of  the 
corporate  rights  of  its  citizens. 

In  a  case  like  the  present,  the  duty  of  the  court  is  plain  and 
obvious;  our  duty  is  not  to  declare  what  the  legislature  ought  to 
have  done,  but  what  it  actually  has  done ;  not  to  legislate,  but 
simply  declare  what  the  law  is.  If  a  haw  operates  oppressively, 
it  is  the  province  of  the  legislature  to  afford  redress  ;  but  while  it 
continues  a  law,  it  is  the  duty  of  tiie  citizen  to  obey  it,  and  of 
courts  of  justice  to  declare  and  enforce  it.  It  has  been  urged  in 
argument,  that  the  inhabitants  can  still  organize  the  county  with- 
out the  aid  of  the  legislature.  This  point  is  not  involved  in  the 
decision  of  this  case,  and  we  abstain  from  expressing  an  opinion 
in  relation  to  it.  It  is  the  opinion  of  the  court  that  the  jurisdic- 
tion of  Adams  did  not  extend  over  the  county  of  Marquette,  for 
the  purposes  of  county  government,  on  the  7th  day  of  August, 
1843: 

The  application  for  a  writ  of  mandamus  is  therefore  refused, 
and  the  relator  is  to  pay  the  costs  of  the  proceeding. 

Treat,  Justice,  delivered  the  following  dissenting  opinion:  I 
concur  in  the  views  expressed  by  the  majority  of  the  court,  as 
to  the  power  of  tlie  legislature.  I  admit  that  the  legislature 
may,  in  the  exercise  of  its  unquestioned  powers,  form  a  new 
county  out  of  any  portion  of  the  territory  of  the  state,  and  at  the 
same  lime,  take  away  the  jurisdiction  of  the  county  that 
had  previously  controlled  and  governed  it.  Having  the  [*  277] 
power  to  do  this,  it  may  altogether  omit  to  provide  a  gov- 
ernment for  the  new  county,  or  leave  it  temporarily  without  a 
government,  by  authorizing  one  to  be  formed  at  a  future  day,  by 
the  act  of  the  inhabitants  within  its  limits.  Such,  however,  would 
be  a  most  arbitrary  and  unjust  exercise  of  power;  and  before  a 
court  should  decide  that  the  legislature  had  thus  acted,  its  intention 
should  clearly  and  expressly  appear,  and  not  be  left  to  inference 
or  implication.  It  is  a  well  established  rule  in  the  construction  of 
statutes,  that  where  great  inconvenience  or  absurd  consequences 
are  to  result  from  a  particular  construction,  that  construction 
should  be  avoided,  unless  the  meaning  of  the  legislature  be  plain 
and  manifest.  1  Blac.  Com.  98 ;  2  Cranch  358.  If  the  construc- 
tion contended  for  by  the  defendant  be  the  correct  one,  the  terri- 
tory included  within  the  boundaries  of  Marquette  county  would 
be,  from  the  passage  of  the  act,  to  the  time  of  the  organization 
under  its  provisions,  left  wholly  without  any  government  for  mu- 
nicipal and  county  purposes.  The  jurisdiction  of  Adams  county 
being  withdrawn,  the  people  residing  within  this  territory,  except 
for  certain  judicial  purposes,  would  be  reduced  to  a  state  of  an- 
archy, without  the  power  or  capacity  to  assert  and  exercise  rights 
and  privileges,  to  which  they,  in  common  with  ail  the  people  of 
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the  state,  are  entitled.  On  an  attentive  examination  of  the  act  in 
question,  I  am  ini[)elled  to  the  conclusion,  that  the  legislature 
never  intended  to  exercise  a  power  liable  to  such  mischievous 
and  unjust  consequences.  There  is  no  provision  in  the  law  ex- 
pressly taking  away  the  jurisdiction  of  Adams  county ;  nor  is 
there  any  provision  for  a  new  government  before  the  organization. 
This  consideration,  alone,  satisfies  me,  that  the  legislature  never 
contemplated  an  exercise  of  its  power,  to  the  extent  claimed.  All 
of  the  provisions  of  the  act,  to  my  mind,  seem  to  have  been 
framed  on  the  understanding,  that  the  old  government  was  to 
continue  in  force,  until  a  new  one  was  formed,  in  the  manner 
prescribed,  to  take  its  place,  and  assume  its  functions.  I  cannot 
believe  that  an  interregnum  was  intended.  I  am  of  the  opinion 
that  the  jurisdiction  of  Adams  county  for  all  purposes  continues 
over  the  new  county,  until  its  organization  is  complete.  Enter- 
taining these  views,  i  am  for  allowing  the  application,  and  award- 
ing a  mandamus. 

WiLSDN,  Chief  Justice,  delivered  the  following  dissenting 
opinion :  It  appears,  from  the  facts  in  this  case,  that  the  relator, 
Redman,  was  elected  a  justice  of  the  peace,  at  the  August  elec- 
tion, 1843,  for  the  Columbus  district,  which  district  is  situated 
witiiiu  the  territorial  limits  assigned  to  the  proposed  county  of 
Marquette.  The  returns  of  the  election  were  made  to  Wren, 
who  is  the  clerk  of  the  county  commissioners'  court  of 
[*  2T8]  Adams  county,  who  has  refused  to  open  the  returns,  and 
give  the  said  Redman  a  certificate  of  his  election,  so  as 
to  enable  him  to  obtain  a  commission  as  a  justice  of  the  peace  of 
Adams  country. 

The  application  to  this  court  for  a  writ  of  mandamus  grows 
out  of  the,  act  of  the  legislature  passed  in  184-3,  for  the  division 
of  Adams  county,  and  the  creation  of  the  county  of  Marquette, 
out  of  a  portion  of  the  territoiy  of  the  former  ;  and,  by  the  agree- 
ment of  the  parties,  the  allowance  of  the  writ  is  made  to  depend 
upon  the  question,  whether  the  jurisdiction  of  Adams  county  ex- 
tended over  the  territory  of  Manjuette  count3%  in  August,  184o; 
or  in  other  words,  whether  the  territory  of  Marquette  was  de- 
tached from  Adams  county,  in  August,  1843,  and  was  a  separate 
and  distinct  county  at  that  time,  for  all  county,  and  all  other 
purposes,  except  judicial. 

The  majorit}'^  of  the  court  are  of  opinion  that  said  territory  of 
Marquette  was  a  separate  and  distinct  county,  in  August,  1843  ; 
and  I  believe  it  is  admitted,  and  at  any  rate  cannot  be  controverted 
with  any  show  of  reason,  that  if  it  was  a  separate  county  in  August, 
it  became  such,  upon  the  passage  of  the  act  in  1843,  which  went 
into  immediate  operation  ;  as  tliere  was  no  action  or  circumstance 
to  cliange  its  character,  between  those  periods  of  time.  To  this 
opinion  I  dissent,  and  will  state  the  reasons  for  so  doing. 
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The  question  submitted  to  the  decision  of  the  court  depends 
upon  the  construction  of  the  act  of  the  legislature  of  1843.  By 
the  first  section  of  which  it  is  provided,  tliat  a  certain  portion  of 
the  now  county  of  Adams,  (within  the  described  boundaries,)  be 
and  the  same  is  hereby  created  into  a  new  county,  to  be  called 
the  county  of  Marquette.  The  second  section  provides  for  the 
election  of  county  officers  on  the  first  Monday  of  April,  1843. 
The  fourth  section  declares,  that  as  soon  as  the  county  officers 
shall  have  been  elected  and  qualified,  the  said  county  of  Marquette 
shall  be  considered  organized,  and  notice  thereof  shall  be  given 
to  the  judge  of  that  circuit,  and  circuit  courts  shall  thereafter  be 
held  in  said  county.  And  by  the  fifth  section,  all  suits  and  prose- 
cutions that  have,  or  may  hereafter  be  commenced  in  the  circuit 
court  of  the  county  of  Adams,  before  the  organization  of  the 
county  of  Marquette,  shall  be  prosecuted  to  final  termination  in 
the  circuit  court  of  the  county  of  Adams. 

These,  I  believe,  are  all  the  provisions  of  the  act  necessary  to 
recite,  in  order  to  understand  the  question  before  the  court.  The 
other  parts  of  the  act  relate  to  the  court  house,  the  revenue,  and 
the  time  and  manner  of  holding  elections,  etc. 

In  the  construction  of  this  act,  it  has  been  said  that  a  large 
number  of  citizens  feel  a  deep  interest.  I  have,  therefore,  as  far 
as  in  my  power,  given  it  that  consideration  which  its  importance 
deserves,  and  from  the  view  I  have  taken  of  the  subject,  I  am 
constrained  to  say,  that  in  my  opinion,  the  construction 
given  the  statute,  by  the  majority  of  the  court,  is  incom-  [*279] 
patible  with  both  the  letter  and  spirit  ot  the  statute.  But 
before  I  give  my  views  upon  this  point,  upon  which  I  propose  to 
rest  my  opinion,  it  may  be  proper  briefly  to  enquire,  how  far  it  is 
within  legislative  competency,  to  impart  to  this  act,  such  an  op- 
eration as  it  must  necessarily  have,  under  the  construction  it  has 
received.  If  it  can  be  made  to  appear,  that  the  legislature  does 
not  possess  the  power,  that  will  afford  a  strong  objection  against 
imputing  to  that  body  the  intention  of  exercising  it,  unless  the 
language  will  admit  of  no  other  interpretation. 

For  the  more  convenient  government,  and  better  administration 
of  justice,  the  whole  state  has  been  laid  off  and  organized  into 
counties.  This  division  and  organization  is  sanctioned  by  the 
constitution  ;  and  I  admit  the  doctrine  generally,  that  the  state 
may  create,  modify,  and  destroy  counties,  and  that  they  may  carry 
this  power  into  effect  by  any  appropriate  means  that  does  not 
conflict  with  the  constitution.  But  while  I  admit  that  the  legis- 
lature may  destroy  a  county,  I  am  not  to  be  understood  as  admit- 
ting that  they  can  deprive  any  portion  of  the  territory  of  the  state 
of  a  county  organization  and  government.  This  would  be  to  place 
a  portion  of  the  citizens  out  of  the  pale  of  law  and  government, 
and  would  produce  a  complete  state  of  anarchy.  Such  an  act  of 
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the  legislature  would,  in  my  opinion,  be  an  abandonment  of  its 
highest  obligations,  and  an  infringement  of  the  spirit  of  the  con- 
stitution, if  not  its  letter.  The  only  manner  that  occurs  to  my 
mind,  by  Avhich  a  legislature  can  destroy  a  county,  is,  by  annex- 
ing it  to  one  or  more  organized  counties.  No  interregnum  would 
rhen  take  place;  the  government  of  the  county  to  which  it  was 
annexed,  would  be  extended  over  and  embrace  it,  simultaneously 
with  its  annexation  ;  and  thus  no  evil  or  inconvenience  would 
occur. 

I  have  said  thus  much  upon  the  power  of  the  legislature  over 
the  counties  of  this  state,  to  prevent  any  misapprehension  as  to 
what  was  meant  by  this  court  in  the  case  of  Coles  v.  The  County 
of  Madison,  Breese  120,  in  which  it  was  said,  by  way  of  illustra- 
tion, that  the  legislature  has  authority  to  destroy  a  county. 

Tlie  authority  of  the  legislature  to  pass  laws  for  the  creation  of 
new  counties,  and  provide  for  their  organization,  is  also  admitted, 
with  the  qualification,  however,  growing  out  of  the  peculiar  pro- 
visions of  our  constitution,  which  requires  the  co-operation  of  the 
people  of  the  new  county,  in  order  to  organize  it.  By  the  con- 
stitution, the  qualified  voters  of  the  different  counties  are  to  elect 
county  commissioners,  a  sheriff,  and  coroner,  and  by  various  laws, 
they  are  to  elect  such  other  county  officers  as  are  essential  to  an 
organization  of  the  county.  Had  therefore  any  portion  of  the 
voters  of  Marquette  held  an  election,  and  elected  county  officers, 

as  the  law  required,  and  had  they  qualified,  the  county 
[*280]  would  have  been  duly  organized,  and  would  have  been  one 

of  the  counties  of  the  state.  But  no  such  election  has 
been  had,  and  it  is  admitted  that  until  the  officers  are  elected  and 
qualified,  the  county  cannot  be  organized.  From  these  consider- 
ations, then,  it  results,  that  the  concurrent  action  of  both  the 
legislature  and  the  people  are  necessary  to  create  a  new  county. 
The  legislature  must  pass  the  law"  defining  the  limits  of  the 
county,  and  authorizing  the  election  of  officers ;  then,  and  not 
until  then,  is  the  new  county  created.  The  act  of  the  legisla- 
ture only  forms  an  inclioate  county  ;  tlie  act  of  the  people  is  nec- 
essary to  ratify  it,  and  give  it  vitality  and  being  ;  and  until  such 
ratification,  all  the  corporate  franchises  remain  in  abeyance.  This 
view  of  the  subject  accords  with  the  principle  laid  down  by  the 
supremo  court  of  the  United  States,  in  the  case  of  the  Dartmouth 
College  v.  Woodward,  4  Peters'  Cond.  R.  526,  that  when  a  cor- 
poration is  to  be  brought  into  existence  by  some  future  acts  of  the 
corporators,  the  franchises  remain  in  abeyance  until  such  acts  are 
done  ;  and  when  tlie  corporation  is  brought  into  life,  the  fran- 
chises instantly  attach  to  it. 

But  for  the  provision  of  our  constitution,  I  should  entertain  no 
doubt  but  the  legislature,  in  virtue  of  its  general  power  to  pass 
all  laws  that  are  necessary  for  the  promotion  of  the  general  wel- 
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fare,  might,  if  its  members  deemed  it  expedient,  have  constituted 
a  new  county,  and  organized  it  in  any  manner  they  thought  proper. 
But  under  the  provision  of  the  constitution  referred  to,  the 
right  of  organizing,  and  consequently  the  right  of  refusing  to 
organize,  seems  clearly  to  be  vested  in  the  people,  and  if  so,  the 
legislature  cannot  divest  them  of  it.  Whether  this  provision,  re- 
quiring the  agency  of  the  people  in  organizing  a  county,  be  a  wise 
one  or  not,  is  not  a  question  of  judicial  cognizance.  It  may  how- 
ever be  observed,  that  in  a  government  like  ours,  in  which  the 
sovereign  power  is  lodged  in  the  hands  of  the  people,  there  can 
be  no  danger  in  allowing  to  the  people  a  negative  voice  in  the  cre- 
ation of  a  municipal  corporation,  which  is  usually  granted  as  a 
boon,  and  in  which  they  have  the  deepest  interest :  and  it  is  also 
to  be  observed,  that  the  authorities  referred  to  in  relation  to  the 
power  of  the  legislature  to  create  municipal  corporations,  without 
the  consent  of  the  corporators,  can  have  no  application  to  this 
case,  under  the  view  I  have  taken  of  it,  inasmuch  as  the  objection 
to  the  exercise  of  this  power,  in  the  present  case,  grows  out  of  the 
peculiar  provision  of  our  constitution.  But  if  we  concede  to  the 
legislature  the  power  of  creating  a  county,  without  organization 
and  county  government,  still  the  additional  question  remains,  as 
to  whether  it  intended,  by  the  act  under  review,  to  exercise  it.  In 
my  opinion  the  legislature  did  not.  Upon  this  point  my  convic- 
tion is  so  clear,  that  I  propose  resting  my  dissent  to  the  opinion 
of  the  majority  of  the  court  mainly  upon  it,  while  what  I  have 
said,  as  to  the  want  of  power  in  the  legislature,  is,  I 
think,  entitled  to  serious  consideration,  and  will  afford  [*281] 
some  aid  in  arriving  at  the  intention  of  that  body.  From 
some  of  the  provisions  of  the  act  of  1843,  it  may  be  inferred  that 
the  legislature  proceeded  upon  the  supposition  that  the  inhabi- 
tants of  Marquette  would  organize  by  the  election  of  county 
officers ;  but  I  do  not  admit  that  that  act  will  bear  the  interpre- 
tation that  the  legislature  intended  the  territory  of  Marquette 
should  be  detached  from  Adams  county,  and  be  created  into  a 
separate  and  distinct  county,  upon  the  passage  and  operation  of 
the  act,  (which  were  simultaneous,)  without  regard  to  its  organi- 
zation. This  however  is  the  construction  contended  for,  and  in 
support  of  it,  much  stress  is  laid  upon  the  first  section  of  the  act, 
which  provides  that  a  certain  portion  of  the  now  territory  of  the 
county  of  Adams  (which  is  there  described),  be,  and  the  same  is 
hereby  created  a  new  county,  to  be  called  the  county  of  Mar- 
quette. This,  it  is  said,  is  a  legislative  declaration  of  such 
potent  energy,  as,  of  itself,  to  create  the  county  of  Marquette  at 
once,  without  anything  more.  I£that  be  so,  it  settles  the  whole 
question  in  dispute  ;  but  this  is  an  assumption,  not  proof,  and 
cannot  therefore  be  admitted.  The  first  section  of  the  act,  stand- 
ing alone,  and  without  reference  to  the  other  parts  of  it,  would 
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seem  to  countenance  the  conclusion  drawn  from  it.  But  consid- 
ered in  connection  with  other  sections,  it  will  appear  manifest 
that  it  was  intended  to  create  the  county  only  upon  the  condition 
of  its  organizing. 

It  is  an  acknowledged  principle,  that  when  the  legislature 
adopts  a  statute  that  lias  received  a  settled  construction,  they 
are  presumed  to  have  adopted  that  construction  also.  This  prin- 
ciple may  be  fairly  applied  in  the  construction  of  this  act.  By 
reference  to  the  statute  book,  it  will  be  found,  that  the  legisla- 
ture has,  at  different  times,  passed  various  acts  for  the  creation 
of  new  counties,  all  of  them  similar  to  the  present  one;  and  the 
first  section  of  several,  identical  with  the  first  section  of  this, 
except  the  variance  necessary  to  describe  their  respective  bounda- 
ries ;  yet  according  to  the  practical  construction  of  these  acts, 
the  counties  were  to  be  created  and  go  into  operation  only  at  a 
future  day,  and  when  organized  (and  in  some  instances  they 
were  to  be  created  only  upon  the  contingency  of  a  ratification  by 
a  majority  of  the  voters  of  the  proposed  county,  a  ratification 
which  in  some  cases  v/as  never  received,  as  was  the  fact  with 
regard  to  the  contemplated  county  of  Milton,  and  it  consequently 
never  was  created).  This  uniform  operation  of  former  statutes, 
passed  for  the  creation  of  new  counties,  by  wdiich,  in  every 
instance,  organization  was  regarded  as  necessary  to  their  crea- 
tion and  separate  existence,  must  have  been  well  known  to  the 
legislature,  and  affords  a  strong  presumption  that  it  intended 
that  this  one  should  receive  the  same  construction,  and  have  the 
same  operation.  If  the  legislature  had  not  intended  by 
[*282]  this  act,  that  organization,  by  the  election  and  qualifica- 
tion of  county  officers,  should  be  necessary  to  the  creation 
of  the  new  county,  it  would  not  have  adopted  language  and 
enactments  so  like  those  of  other  statutes,  which  had  received 
that  ccnstruction.  Nothing  would  have  been  easier,  or  more 
probable,  under  such  circumstances,  than  to  have  declared  that 
the  county  should  be  created,  and  go  into  operation,  upon  the 
I)assage  of  the  act,  or  at  some  other  appointed  time,  if  such  had 
been  the  intention,  in  place  of  declaring  what  acts  on  the  part  of 
the  inhabitants  would  constitute  an  organization.  I  can  perceive 
no  object  in  this  declaration,  but  to  fix  the  epoch  of  the  creation 
of  the  count}'. 

In  construing  a  statute  for  the  purpose  of  ascertaining  the 
intention  of  the  legislature,  we  are  not  to  limit  our  attention  to  a 
single  sentence  or  section  of  a  statute.  We  are  not  therefore  to 
conclude,  from  the  first  section  of  this  act  alone,  that  the  legis- 
lature intended  tiiat  the  territoj-y  of  Marquette  should  become  a 
county  before  it  was  organized  ;  but  we  must  construe  this  section 
in  connection  with  others,  so  as  to  arrive  at  a  correct  conclusion. 
The  fourth  section  provides,  that  as  soon  as  the  county  officers 
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of  Marquette  shall  be  elected  and  qualified,  tlie  said  county  shall 
be  considered  organized  ;  and  by  the  litth  section,  all  suits  and 
prosecutions  that  have  been  commenced,  or  may  hereafter  be 
commenced  in  the  circuit  court  of  the  county  of  Adams,  before 
the  organization  of  the  county  of  Marquette,  shall  be  prosecuted 
to  termination  in  the  county  of  Adams.  These  provisions,  when 
taken  in  connexion  with  the  first  section,  qualify  its  operation, 
and  clearly  indicate  the  intention  of  the  legislature,  that  the 
existence  of  Marquette,  as  a  distinct  county,  should  not  take 
f)lace,  until  it  was  organized  according  to  the  fourth  section.  Jf 
this  was  not  the  intention,  why  require  suits  and  prosecu- 
tions, arising  within  the  territory  of  Marquette,  to  be  commenced 
and  prosecuted  in  the  county  of  Adams,  until  the  organization  of 
the  former,  and  no  longer.  In  this  view  of  tire  subject,  the  legis- 
lature will  avoid  the  absurd  incongruity  of  requiring  the  judicial 
proceedings  of  one  separate  and  distinct  county,  to  be  carried  on 
in  another  ,  and  in  this  view  of  the  law,  it  will  also  escape  the 
no  less  absurd  incongruity  and  anomaly,  of  having  created  a 
mongrel  half-kind  of  county,  a  county  for  some  purposes,  and  for 
other  purposes,  equally  legitimate,  not  a  county. 

Another  rule  in  the  construction  of  a  statute,  strikingly  applica- 
ble to  this  case,  is,  that  when  great  inconvenience  or  absurd  con- 
sequences are  to  result  fi'om  a  particular  construction,  that  con- 
struction should  be  avoided,  unless  the  meaning  of  the  legislature 
is  plain  and  manifest.  1  Blac.  Com.  98  ;  2  Cranch  858.  This 
rule,  which  requires  the  court  to  look  to  the  consequences  of  a 
particular  construction,  and  if  inconvenient  or  absurd  consequen- 
ces are  likely  to  result  from  it,  then,  avoid  it,  does,  in  my  opinion 
strongly  admonish  us  to  avoid  that  construction  which 
will  detach  the  territorj'-  of  Marquette  from  Adams  county,  [*  283] 
and  constitute  it  a  separate  county  before  its  organization. 
Some  of  the  consequences  of  this  construction  will  be,  that  a 
large  portion  of  the  citizens  of  the  State  will  be  put  out  of  the 
pale  of  government,  and  while  the  government  will  be  unable  to 
collect  from  them  the  taxes  necessary  for  its  support,  they  will  be 
denied  the  administration  of  justice  within  their  county,  and  de- 
prived of  the  right  of  their  electoral  franchise,  a  right  that  lies 
at  the  foundation  of  all  our  institutions,  and  without  which  there 
is  no  security  to  the  people,  against  wrong  and  oppression,  under 
any  form  of  government. 

Until  Marquette  is  organized,  and  county  officers  are  elected, 
no  circuit  courts  can  be  held  in  it,  by  the  express  provision  of  the 
statute.  But  it  was  contended  in  the  argument,  that  although 
Marquette  was  a  county  for  internal  government,  and  political 
purposes,  that  for  all  judicial  purposes,  Adams  could  exercise 
jurisdiction  over  it.  This  position  I  deem  incorrect;  no  principle 
is  more  universally  acknowledged,  than  that  persons  charged  with 
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the  commission  of  crime  must  be  indicted  by  a  grand  jury  of  the 
county  in  which  the  crime  is  committed.  The  constitution  also 
secures  to  every  person  charged  with  a  criminal  offence,  a  "  speedy 
public  trial  by  an  impartial  jury  of  the  vicinage."  This  expres- 
sion, by  a  jury  of  the  vicinage,  is  well  understood  to  be  a  jury  of 
the  county  where  the  crime  is  committed.  This  being  a  right, 
then,  secured  to  the  accused  by  the  constitution,  cannot  be  taken 
from  liim  against  his  will,  by  the  legislature.  The  perpetration 
of  a  crime  therefore  in  the  county  of  Marquette,  however  atro- 
cious it  may  be,  cannot  be  punished.  The  reasons  that  led  to  the 
adoption  of  this  provision  in  the  constitution  of  the  states  of  the 
Union,  is  well  understood.  The  practice  of  sending  the  accused 
abroad  for  trial,  remote  from  his  friends  and  witnesses,  was  re~ 
garded  i)}'^  tiie  founders  of  our  government,  as  unjust  and  oppres- 
sive, and  although  the  haidship  in  this  case  may  be  considered 
comparatively  trifling,  as  the  counties  are  adjoining,  yet  if  the  ac- 
cused can  be  sent  to  the  adjoining  county  for  trial,  he  may,  upon 
the  same  principle,  be  sent  to  the  most  remote  county  in  the 
state.  The  wrong  in  both  cases  is  the  same;  they  differ  only  in 
degi'ee;  and  are  both  alike  forbidden  by  the  constitution. 

Other  injurious  consequences  flow  from  that  construction  of  the 
act,  which  creates  Marquette  a  county  before  organization.  The 
inhabitants  of  that  territory  cannot  be  coerced  to  contribute  their 
proportion  of  revenue.  They  have  no  officers  to  assess  or  collect 
it,  and  for  a  like  reason,  it  is  utterly  impossible  for  these  people 
to  exercise  the  elective  franchise  in  the  manner  prescribed  by  law; 
audit  requires  no  comment  upon  the  value  and  importance  of  this 
privilege,  to  prove  the  extent  of  wrong  done  by  withholding  it 
from  a  single  citizen  entitled  to  its  exercise;  and  it  is  no 
[*  284]  answer  to  the  objection,  in  reference  to  any  of  these  per- 
nicious results,  that  they  can  be  corrected  by  subsequent 
legislation.  That  is  an  argument  that  might,  with  equal  pro- 
priety, be  urged  in  favor  of  any  law  however  unjust  and  uncon- 
stitutional; and  is  in  effect  saying  that  we  should  submit  to  wrong, 
because  we  are  entitled  to  redress. 

It  was  also  urged  by  counsel,  that  notwithstanding  the  time 
fixed  by  law  for  organizing  the  county  of  Marquette  has  passed, 
tiiat  the  people  can  yet  organize  under  a  proclamation  of  the 
governor.  This  is  certainly  a  new  doctrine,  that  gives  to  the 
j)roclamation  of  the  governor  of  this  state,  the  force  and  effect  of 
law,  and  one  which  I  think  calls  for  no  argument  for  its  refuta- ~ 
tion,  although  urged  with  apparent  seriousness  by  able  counsel. 

It  is  admitted  that  the  recognition  of  Marquette  as  a  county,  in 
its  present  condition,  will  place  the  people  of  that  county  in  an 
unfortunate  situation;  but  it  is  said  they  have  brought  the  evil 
upon  themselves,  by  neglecting  to  vote  for  and  elect  county  offi- 
cers; that  this  was  not  merely  a  privilege,  but  a  legal  obligation, 
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and  that  their  complaints,  now,  are  like  those  of  a  man  who,  hav- 
ing refused  to  vote,  should  complain  that  he  was  denied  the  ex- 
ercise of  the  right.  This  I  think  is  a  misapplication  of  the  case. 
I  do  not  understand  that  these  people  complain  of  having  been 
denied  the  privilege  of  voting  for  county  officers,  on  the  first  Mon- 
day in  April;  but  they  complain,  that  because  they  omitted  to 
vote  on  that  occasion,  they  are  to  be  denied  the  exercise  of  this 
right,  at  every  subsequent  election  tliat  may  occur.  This  com- 
plaint cannot  be  regarded  as  unreasonable,  for  by  this  construc- 
tion, a  statute  for  the  creation  of  a  new  county,  which  is  usually 
regarded  as  a  favor  to  the  inhabitants,  is  converted  into  a  penal 
enactment,  by  depriving  them  of  a  cherished  and  valuable  fran- 
chise, and  that,  too,  without  tlie  commission  of  any  offence  known 
to  the  law.  The  position  that  a  citizen  is  under  a  legal  obligation 
to  vote  at  an  election,  cannot  be  correct.  If  such  an  obligation 
existed,  it  could  be  enforced  by  legal  process;  but  I  presume  it 
will  not  be  contended  that  this  can  be  done.  I  cheerfully  admit, 
that  every  one  entitled  to  this  valuable  privilege  is  under  a  moral 
and  political  obligation,  to  exercise  it  in  such  a  manner  as  in  his 
judgment  is  best  calculated  to  promote  the  public  welfare;  but  there 
is  no  such  legal  obligation;  and  the  legislature  can  no  more  com- 
pel a  man  to  vote,  than  they  can  say  for  whom  he  shall  vote. 
Such  a  power  would  be  subversive  of  the  fundamental  principles 
of  the  government. 

The  people  of  Marquette  then  have  violated  no  legal  obliga- 
tion in  failing  to  elect  county  officers,  and  organize  the  county, 
and  are  not,  therefore,  obnoxious  to  the  charge  of  nullification 
and  rebellion  to  the  laws.  I  regard  the  act  under  consideration 
as  a  tender  on  the  part  of  the  legislature,  to  the  people  of  the 
territory  of  Marquette,  of  the  privilege  of  having  a  new  county, 
but  which  was  not  to  go  into  operation,  until  by  the 
agency  of  the  people  it  was  organized  by  the  election  and  [*285] 
qualification  of  the  county  officers,,  as  the  act  requires ; 
and  that  contingency  not  having  happened,  the  territory  of  Mar- 
quette still  constitutes,  for  every  purpose,  a  part  of  the  county  of 
Adams. 

This  construction  I  believe  is  in  harmony  with  the  spirit  of  the 
constitution,  and  accords  not  only  with  all  the  constructions  that 
have  been  given  to  similar  acts  passed  for  like  objects,  but  also 
with  the  intention  of  the  legislature  as  expressed,  and  as  ascer- 
tained by  the  application  of  well  established  rules  of  interpreta- 
tion to  the  act  itself;  while  so  many  and  such  serious  evils  must 
necessarily  result  from  an  opposite  one,  which  we  ought  not  to 
suppose  the  legislature  contemplated  producing,  when,  as  in  this 
case,  such  an  intention  is  not  plainly  expressed,  that  I  can  not 
subscribe  to  it.  I  am,  therefore,  of  opinion  that  the  mandamus 
ought  to  be  allowed. 
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LocKWOOD,  Justice,  concuned  in  the  dissenting  opinion  of  cliief 
justice  Wilson  ;  and  Browne,  justice,  said  he  dissented  from 
the  opinion  of  the  majority  of  the  court,  believing  that  the  county 
of  Marquette  was  not  created,  until  the  officers  were  elected,  and 
the  county  organized. 

Judgment  affirmed. 


Horace  Morse  v.  Loren  A.  Williams. 

Appeal  front  Will. 

I.  Practice  in  Supreme  Court — record.  A  transcript  of  the  recoi  d  of  a  cause  in 
a  circuit  court,  which  is  not  certified  undtr  the  sea!  of  that  court,  will  not  be  regarded 
by  the  supreme  court ;  and  where  a  record  is  certified,  without  the  seal's  being  affixed, 
the  cause  will  be  stricken  from  the  docket,  {a) 

Uri  Osgood,  for  the  appellant,  moved  to  strike  this  clause 
from  the  docket,  because  there  was  no  seal  to  the  certificate  of 
the  transcript  of  the  record  from  the  court  below. 

J.  Young  Scammon,  for  the  appellee,  resisted  the  motion,  and 
insisted  that  it  was  too  late  to  make  this  motion,  after  a  joinder 
in  error. 

Per  Curiam  :  Unless  the  transcript  is  properly  certified,  the 
case  is  not  in  court.  The  objection  is  fatal,  and  the  motion  must 
be  sustained.     Each  party  will  pay  his  own  costs. 

Motion  sustained. 


John  Vance  v.  Robert  Schuyler  ef  al. 

[*286]  Appeal  fi  oin  McDonough. 

I.  Appeal — practice  on.  An  appeal  from  a  circuit  court  to  the  supreme  court  can 
only  be  taken  or  made  in  term  time,  although  perfecud  afierwards.  Where  thirty  days 
in.>.ivene  between  the  date  of  the  order  of  the  court  granting  the  appeal,  and  the  first 
day  of  the  next  term  of  the  supreme  court,  the  record  must  be  filed  within  the  first  three 
days  of  that  term,  although  the  time  between  the  filing  of  the  bond  and  the  next  terra 
of  the  supreme  court  may  be  less  than  thirty  days,  (b) 

Cases  Citing  Text.  (/')  Where  appeal    has  been    improvi- 

((?)  Where  clerk's  certificate  to  record  denlly   granted,  appellee,  by  filing  iran- 

is  not  under  seal  of  trial  court,  cause  will  script  of  record  in  supreme  court,  may.  o  ■ 

bastricken  from  docket  of  appellate  court.  motion,  haveappeal  dismissed.    Reynolds 

Mason  V.  Gibson,  13  Hradw.  463   466.  v.  Perry,  il  111.  534. 

Where   clerk's  certificate    to  record  is  For  statute  in  force  in  1885,  governing 

not  under  seal  of  trial  court  it  is    nullity-  filing    of    transcript,     see    K.    S.     1874. 

and  ajipenl  will  be  dismissed  with   proce-  PRACTICE,   Ch.    no,    §    72,    as  amended 

dendo.     Wagener  v.  Richards,  14  Dradw.  in  1877  and  1879  J  ^-  "^  C.'s  Stats,  p.  1835; 

389.  Cothran's  Stats.  (1885)  p.  II09. 
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The  appeal  in  this  cause  was  prayed  and  granted  in  the  Mc- 
Donougli  circuit  court,  on  the  22d  day  of  October,  1842,  upon 
condition  that  the  defendant  should  enter  into  bond,  etc.,  within 
thirty  days  from  that  date.  The  December  term,  1842,  of  the 
supreme  court,  commenced  on  the  1st  Monday  of  December. 
The  appeal  bond  was  filed  on  the  22d  day  of  November.  The 
appellant  having  failed  to  file  the  transcript  of  the  record  within 
the  first  three  days  of  the  December  term,  1842,  the  appeal  was 
dismissed,  on  motion  of  the  appellees. 

At  the  December  term,  1843,  W.  A.  Minshall,  for  the  appel- 
lant, moved  the  court  to  vacate  the  order  dismissing  the  appeal, 
and  to  re-instate  the  cause  on  the  docket; 

Because  there  were  not  thirty  days  intervening  between  the 
time  of  making  the  appeal  and  the  next  succeeding  term  of  the 
supreme  court.  He  insisted  that,  the  time  must  be  computed 
from  the  day  the  appeal  bond  was  entered  into,  and  not  from  the 
date  of  the  order,  or  the  term  of  the  court  at  which  judgment 
was  rendered.     Pract.  Act,  R.  L.  495. 

The  statute  must  be  construed  liberally  and  favorably  to  the 
appellant,  to  enable  him  to  bring  his  cause  here  for  further  adju- 
d'ication  by  the  constitutional  mode,  which  is  by  appeal.  Const., 
R.  L.  42,  §  2. 

The  words  used  in  the  statute  must  receive  the  most  natural 
and  obvious  import,  without  resorting  to  subtle  and  forced  con- 
structions, for  the  purpose  of  either  limiting  or  extending  them. 
1  Kent's  Com.  462  ;  20  Wend.  661. 

The  words  "  making  the  appeal  "  cannot,  either  in  legal  or 
common  parlance,  be  understood  to  mean  any  other  time  than  the 
time  of  entering  into  the  appeal  bond,  which  is  the  time  of  com- 
pleting the  appeal.  The  appeal  cannot  be  said  to  be  made  from 
the  time  of  performing  any  one  of  the  preliminary  steps,  but  is 
only  made  on  complying  with  the  condition,  and  entering  into 
the  bond,  in  pursuance  of  the  order  of  the  court.  The  reason  of 
this  expression  and  this  construction  accords  with  the 
intention  of  the  legislature,  in  giving  the  appellant  the  [*287] 
largest  time  possible,  to  get  his  case  before  the  court  of 
appeals. 

This  court  has  given  the  statute  granting  appeals  a  liberal  con- 
struction favorable  to  the  appellant,  in  construing  §  32  of  the  act. 
Balance  v.  Frisby,  1  Scam.  595. 

O.  H.  Browning,  for  the  appellees,  resisted  the  motion. 

Per  Curiam^  Thomas,  Justice  :  The  motion  to  reinstate  the 
cause  on  the  docket  is  overruled,  it  appearing  that  more  than 
thirty  days  intervened  between  the  order  of  the  court  allowing 
the  appeal  (which  is  "  the  making  the  appeal  within  the  meaning 
of  the  33d  section  of  the  practice  act)  and  the  first  day  of  the 
next  term  of  the  supreme  court. 

297 


28" 


Frisby  et  al.  v.  Ballance  et  al. 


[Dec.  T. 


Syllabus. 


An  appeal  from  the  circuit  court  to  the  supreme  court  can  only 
be  taken  or  made  iu  term  time,  although  perfected  by  the  appel- 
lant by  his  act,  in  pais,  in  vacation;  aliter,  in  appeals  from  a  jus- 
tice of  the  peace  to  the  circuit  court. 

Wilson,  Chief  Justice,  said  he  took  a  different  view  of  the 
case.  He  supposed  that  the  law  fixed  the  appeal,  and  the  order 
of  the  court  only  fixed  the  time  for  its  perfection. 

Shields,  Justice,  said  he  had  also  taken  a  different  view  :  that 
he  supposed  the  appeal  was  not  taken  until  the  bond  was  exe- 
cuted. 

Treat,  Justice,  agreed  with  Justice  Shields. 

Justice  Young  said  he  agreed  with  the  majority  of  the  court. 

3Iotion  overruled. 


Ellen  B.  Frisby  et  al.  v.  Charles  Ballance  et  al. 

Appeal  from  P'-oria. 


1.  Specific  performance — not  matter  of  course.  An  application  for  the  specific 
performance  of  a  contract  is  addressed  to  the  sound  legal  discretion  of  the  court  ;  and 
it  is  not  a  matter  of  course  that  it  will  be  decreed,  because  a  legal  contract  is  shown  to 
exist,     (a) 

2.  Same — only  of  fair  contract.  A  specific  performance  of  a  contract  will  not  be 
decreed,  unless  it  has  been  entered  into  with  perfect  fairness  and  without  nusappre- 
hension,  misrepresentation,  or  oppression. 


Cases  Citing  Text. 
(a)  Bill  for  specific  performance  of  con- 
tract   must  t)e  ceriaiii  and  specific  in  its 
allegations.  Fitzpatrick  v.  Beatty,  i  Gilm, 

454 

Meritorious  case  must  be  presented  to 
court  in  order  that  it  may  decree  specific 
performance  of  contract.  Broadwell  v. 
Broadwell,  I  Gilm.  599,  610;  Lear  v. 
Choute.TU  23  III.  39  ;  Stone  v.  Pratt,  25 
III.  25;  Fish  y. Leser,  69  111.  394,  395;  Bow- 
man z/  Cunningham,  78  111.  48,  51. 

Lost  contract  for  conveyance  of  land 
establis.hed,  and  .specifically  enforced. 
Rector  -'.  Rector,  3  Gilm.  105. 

Chancery  in  its  discretion  may  enforce 
contract  for  conveyance  of  land  although 
payments  have  not  been  promptly  made 
according  to  contract.  Glover  v.  Fisher,  1 1 
111.666;  Murphy  7'.  Lockwood,  21  111.  61 1. 

In  general,  chancery  will  not  compel 
performance  of  entire  contract  in  parcels, 
either  to  different  persons  or  at  different 
limes.     Stone  7'.  Pratt,  25  111.  25. 

Oral  contract  for  conveyance  of  land 
may  be  specifically  enforced,  notwith- 
standing statute  of  frauds,  where  consid- 
eration has  been  paid  and  purchaser  has 
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taken  possession.  Ramsey  v.  Liston,  25 
111.  114;  Blunt  V.  Tomlin,  27  111.  92; 
D'Wolf  V.  Pratt,  42  111.  198,  207. 

Suit  in  chancery  to  enforce  specific  per- 
formance of  contract  is  addressed  to  sound 
discretion  of  court.  Laches  held  to  defeat 
suit.  Hough  t'.  Coughlan,  41  111.  130,134; 
Alexander  7/.  Hoffman,  70  III.  114,  119. 

In  suit  to  enforce  specific  perlormance 
of  contract  to  convey  land,  vendor,  al- 
though he  may  have  parted  with  his  title, 
is  necessary  party.  Alexander  z>.  Ilofif- 
man,70  III.  114,  1 19. 

Where  it  is  doubtful  whether  a  con- 
tract has  been  concluded  or  whether 
merely  an  uncompleted  negotiation  has 
taken  place,  decree  for  specific  jierform- 
ance  will  be  refused.  Race  v.  Weston, 
86  111.  91,95. 

Specific  performance  of  contract,  c.  g., 
to  erect  and  maintain  drawbridge,  will 
not  he  decreed  when  to  do  so  would  en- 
tail heavy  expense  on  defendant  without 
substantial  benefit  to  complainant.  C.  & 
A.  R.  Co.  V.  Schoeneman,  90  III.  258, 
267. 

See  Doyle  v.  Teas,  ante  202,  notes  (c\ 
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3.  Contract — rule  of  construction.  An  agreement  is  to  be  construed  and  enforced, 
in  reference  to'  the  consideration  in  contemplation  of  the  parlies  at  the  time  of  makin"- 
it,  notwithstanding  the  language  may  be  broad  enough  to  include  other  matters  which 
they  knew  not  of  at  the  time. 

4.  Same — under  misapprehension  of  fact.     Where  a  contract  is  entered  into 
under  a  misapprehension  ot  fact,  a  court  of  chancery  will  not  decree  a  specific  [*2SS] 
performance  of  the  contract,  though  it  may  correct  a  mistake  therein,  but  will 

leave  the  complainant  to  enforce  his  rights,  if  he  has  any,  in  a  court  of  law. 

5.  Costs — in  chancery  discretionary.  The  awarding  of  costs,  in  a  court  of  equity, 
is  a  matter  of  discretion  with  the  court,     {b) 

6.  Specific  PERFORMANCE— fZtr^t?^  ^if/i^jf^  z«//^M.  It  is  not  necessary  to  authorize 
a  court  of  chancery  to  refuse  a  decree  for  the  specific  performance  of  a  contract,  that 
it  should  be  so  tainted  with  fraud  as  to  authorize  a  decree  that  it  should  be  given  up 
and  cancelled. 

On  tlie  23d  of  May,  1840,  the  complainants  filed  in  the  circuit 
court  of  Peoria  county  their  hill  in  chancery.,  setting  forth  in  sub- 
stance that  Charles  Ballance  and  one  Samuel  C.  McClure  having, 
in  the  year  1832,  filed  in  the  United  States'  land  office  at  Quincy 
proof  of  their  right  of  pre-emption  to  the  south  west  fractional 
quarter  of  section  nine  (9),  township  eight  (8)  north,  range  eight 
(8)  east  of  the  fourth  princijDal  meridian,  in  said  Peoria  county, 
and  the  said  McClure  having  conveyed  and  transferred  all  liis 
interest  in  the  same  to  Lewis  Bigelow  and  Francis  Voris,  it  was 
afterwards  agreed  between  said  Bigelow,  Ballance,  and  Voris  to 
divide  the  said  land  between  them,  so  that  each,  should  hold  his 
due  share  thereof  in  severalty ;  and  afterwards,  in  May,  1834, 
and  after  having  made  such  division  by  metes  and  bounds,  in 
pursuance  of  said  agreement,  the  said  Bigelow,  Ballance,  and 
Voris  executed  a  writing  obligatory,  under  their  respective 
hands  and  seals,  whereby  they  covenanted  and  agreed  with 
each  other  that  each  should  make,  execute,  and  deliver  to  each 
of  the  others  a  deed  of  conveyance  to  that  part  or  parcel  of  said 
land  to  which  he  was  entitled  ;  that  is,  the  said  Bigelow  cove- 
nanted to  convey  to  said  Ballance  a  portion  of  said  land,  bounded 
and  described  as  follows  :  beginning  at  a  point  in  the  east  line 
of  said  lot  of  land,  seventy-four  (74)  poles  fiom  the  north  east 
corner  thereof ;  thence  running  north  seventy-four  and  a  half 
degrees  west,  eighty-five  (85)  poles  to  a  stake;  thence  south 
forty-five  degrees  west  to  the  west  line  of  said  lot ;  thence  soutli 
to  the  south  west  corner  of  said  lot;  thence  east  to  the  Illinois 
river  ;  thence,  with  the  said  river,  to  where  the  south  line  of 
said  lot  strikes  the  same  ;  thence  north  to  the  place  of  beginning; 
and  the  said  Ballance  covenanted  to  convey  to  said  Bigelow  a 
portion  of  said  lot,  bounded  and  described  as  follows:  begin- 
ning at  the  north  east  corner  of  said  lot ;  thence  running  on  the 
east  line  thereof  seventy-four  (74)  poles,  to  a  stake  ;  thence  north 
seventy-four  and  a  half  degrees  west,  seventy-two  (72)  poles,  to 

{b)  Supreme  court  will  rarely   interfere       costs.     N.  I.   R.  Co.  v.  R.  &  M.  R.  Co. 
with  action  of  ciicuit  court  in  a?,  aid  of        49  111.  356,357. 
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a  stake  in  the  middle  of  the  county  road  leading  from  Adams 
street,  where  the  said  road  crosses  the  ravine  ;  thence  on  said 
road  towards  the  town  of  Peoria,  nineteen  (19)  poles,  to  a  stake 
thence  a  north  westerly  course  to  a  point  in  the  north  line  of 
said  lot,  fifty  (50)  poles  from  the  north  west  corner  thereof ;  thence 
east  to  the  place  of  beginning.  And  it  was  also  agreed,  in  said 
writing  obligatory,  by  said  Ballance,  Voris,  and  Bigelow,  that  the 
residue  of  said  land  was  to  be  conveyed  to  said  Voris.  And 
complainants  allege,  that  in  the  description  of  the  lines 
[*289]  which  divided  the  portion  Ballance  was  to  have,  from  the 
portions  Voris  and  Bigelow  were  to  have,  an  error  occur- 
red (not  discovered  by  the  complainants  till  April,  1840,)  in  re- 
ducing  said  agreement  to  writing,  whereby  the  words  "thence 
north  forty-five  degrees  west,  to  the  west  line  of  said  lot,"  were 
inserted  by  mistake,  instead  of  the  words  "  thence  south,  or  south 
forty-five  degrees  west,  to  the  west  line  of  said  lot." 

And  said  Ballance,  Bigelow,  and  Voris  further  covenanted  with 
each  other  in  said  writing  obligatory,  that  the  said  deed  of  con- 
veyance should  contain  covenants,  that  whatever  title  to  the 
said  land  the  grantor  might  thereafter  acquire  from  the  United 
States  should  enure  to  the  grantee,  as  to  that  portion  so  convej'^ed 
to  liim. 

On  the  21th  of  June,  1836,  Bigelow  tendered  to  Ballance  a 
deed  of  conveyance  duly  executed  and  acknowledged  in  conform- 
ity with  his  (Bigelow's)  covenant,  in  said  writing  obligatory,  for 
that  portion  of  the  land  belonging  to  Ballance,  by  said  division  ; 
which  deed  Balance  refused  to  accept,  but  did  not  object  on  ac- 
count of  the  aforesaid  mistake,  said  mistake  not  having  been  tlien 
discoviered.  And  at  the  same  time  Bigelow  requested  Ballance 
to  convey  to  him  (said  Bigelow)  the  portion  of  said  land  belong- 
ing to  him  (Bigelow)  by  the  terms  of  said  division,  which  Bal- 
lance then  refused  to  do. 

On  the  31st  of  May,  1834,  said  McClure,  by  writing  under  his 
hand  and  seal,  appended  to  said  writing  obligatory,  acquiesced  in 
the  aforesaid  division  of  the  land,  and  ratified  and  confirmed  the 
same,  as  said  Bigelow  in  said  writing  obligatory  undertook  that' 
he  should  ;  and  said  McChive  has  always  been  ready  and  willing 
to  execute  to  Ballance  and  Voris  deeds  in  conformity  with  said 
agreement;  and  said  McCylure  did  execute  and  acknowledge  a 
deed  to  said  Ballance,  as  did  Bigelow  in  said  writing  obligatory 
had  agreed  that  he  should,  and  said  Bigelow  tendered  the  same 
to  said  Ballance,  and  Ballance  refused  to  accept  it,  but  did  not 
object  on  account  of  the  mistake  aforesaid,  said  mistake  not  hav- 
ing been  then  discovered. 

Bigelow  conveyed  to  Voris,  and  Voris  to  Bigelow,  the  portions 
of  said  land  which  each  had  l)Ound  himself  to  convey  to  the  other, 
in  said  writing  obligatory,  and  before  the  discovery  of  said  mis- 
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take;  and  McClure  conveyed  to  Bigelow  the  portion  Bigelow 
was  entitled  to  by  said  division,  also  before  the  discovery  of  the 
mistake. 

Bigelow  had  no  knowledge  when  said  land  became  subject  to 
entry  in  the  land  office ;  but  Ballance,  by  a  special  order  of  the 
commissioner  of  the  general  land  office,  procured  a  plat  of  said 
tract  to  be  certified  to  the  land  office  at  Quincy,  and  entered  or 
purchased  the  same  in  the  autumn  of  1837.  Bigelow,  upon  dis- 
covering this,  on  the  15th  of  December,  1837,  tendered 
to  Ballance  $38,  in  silver,  as  his  (Bigelow's)  part  of  the  [*290] 
purchase  money  which  by  said  writing  bbligatory  he  was 
bound  to  contribute,  and  Ballance  then  refused  to  receive  the 
same. 

Bigelow  also  authorized  William  Frisby  to  offer  Ballance  820 
in  addition  to  the  $38,  for  expenses  which  Ballance  alleged  he 
had  been  at  in  entering  said  land,  provided  Ballance  would  ac- 
cept it,  and  convey  as  aforesaid,  and  Frisby  did  tell  Ballance  that 
Bigelow  had  authorized  him  to  do  so ;  but  Ballance  refused  to 
accept  it,  alleging  that  he  had  disputes  with  Bigelow  about  other 
land,  and  that  he  would  make  no  conveyances  till  the  disputes 
were  settled. 

Bigelow  in  his  life  time  conveyed  one  undivided  half  of  that 
portion  of  land  allotted  him  by  said  division,  lying  below  Adams 
street,  to  Isaac  Underbill,  and  Bigelow  and  Underbill  have  con- 
veyed certain  parts  of  said  land  to  Jacob  Gale,  George  B.  Parker, 
William  E.  Mason,  Richard  M.  Benlow,  Samuel  Livingstone,  and 
George  H.  Quigg,  defendants  herein. 

Bigelow  died  intestate  on  the  2d  of  October,  1838,  leaving 
Frisby,  Armstrong,  Harding,  Metcalfe,  and  their  wives,  his  heirs 
at  law;  and  on  the  16th  of  August,  1842,  Frisby  died  intestate, 
leaving  Louise  and  William  Frisby,  infants,  his  heirs  at  law,  and 
Geo.  T.  Metcalfe  was  appointed  guardian  ad  litem  of  said  infants. 

The  corroborative  proof  of  right  of  pre-emption  in  said  land, 
filed  in  the  land  office  at  Quincy,  by  said  McClure,  was  by  said 
Ballance  withdrawn  from  the  land  office,  without  the  knowledge 
of  Bigelow,  so  that  Bigelow  and  McClure  could  not  enter  said 
land  under  said  proof.  Ballance,  notwithstanding  his  covenants 
aforesaid,  commenced  an  action  of  ejectment  against  Bigelow, 
Underbill,  Mason,  and  one  Robert  Greason,  and  at  the  term  of  the 
court  last  preceding  the  filing  of  this  bill,  recovered  judgment  of 
possession  of  said  land  allotted  to  Bigelow. 

Bigelow  took  possession  of  the  portion  of  said  land  allotted  to 
him,  by  said  agreement,  under  and  by  virtue  thereof. 

The  complainants  pray  that  Ballance  may  be  decreed  to  convey 
to  complainants  the  land  allotted  to  Bigelow  b}^  said  division  and 
writing  obligatory;  that  said  writing  obligatory  may  be  amended 
as  set  forth  in  the  bill;  and  that  Ballance  may  be  enjoined  from 

301 


291  Frisby  et  al.  v.  Ballance  et  al.  [Dec.  T. 

Statement  of  the  Case. 

taking  possession  of  said  land,  and  from  enforcing  his  said  actions 
of  ejectment;  and  that  all  the  defendants  may  answer,  and  for  re- 
lief generally. 

The  injunction  was  allowed  as  prayed  for,  and  issued  upon  fil- 
ing of  the  bond.  All  the  defendants  were  duly  summoned  or  no- 
tified by  advertiseinent. 

The  complainants  filed  copies  of  the  writing  obligatory,  the 
deeds,  and  made  proof  of  the  tender  as  set  forth  in  their  bill,  with 
proof  of  the  refusal  of  Ballance  to  receive  or  accept  conveyances 
as  alleged  in  the  bill. 

On  the  20th  of  5une,  Ballance  filed  his  answer,  in  sub- 
[*291]  stance,  as  follows:  He  denies  that  he  (Ballance)  and 
McClure  obtained  or  established  a  right  of  pre-emption  to 
said  land  or  any  part  thereof  under  the  law  of  5th  April,  1832 ; 
admitting  that  in  the  spring  of  1832,  he  (Ballance)  found  said 
land  vacant,  and  took  possession  and  plowed  and  planted  there- 
on ;  that  being  informed  of  the  passage  of  the  pre-emption  law  of 
1832,  he  procured  and  paid  for  the  materials  for  a  temporary 
house,  and  erected  it  on  said  land  with  a  view  to  obtain  a  pre- 
emption ;  that  McClure  rendered  him  (Ballance)  assistance  in 
erecting  said  house  or  shantee;  that  he  procured  blankets  and 
provisions,  and  with  McClure  slept  and  ate  his  meals  in  the 
shantee,  but  denies  that  McClure  expended  any  money  about 
said  shantee  or  premises.  He  alleges  that  he  (Ballance)  became 
sick  from  exposure,  and  after  a  short  time  left  the  shantee;  that 
being  unwell  and  unable  to  go  to  the  land  ofnce,  he  procured 
Bigelow,  then  a  lawyer  in  Peoria,  to  make  out  the  necessary 
pre-emption  papers,  and  procure  a  pre-emption  for  the  land,  or  for 
so  much  of  the  land  as  he  (Ballance)  could  get;  that  he  (Bal- 
lance) paid  Bigelow  f  10  to  undertake  said  business,  and  that 
Bigelow  did  undertake  it;  that  McClure  never  lodged  nor  ate  a 
meal  on  said  land  before  the  15th  of  July,  1832,  nor  after  the 
25th  of  the  same  month,  nor  cultivated  or  assisted  to  cultivate  said 
land.  He  admits  that  Bigelow,  after  being  employed  by  him  as 
aforesaid,  left  Peoria  for  Quincy,  to  accomplish  said  business.  He 
avers  that  Bigelow  returned  and  stated  to  Ballance  and  others  that 
he  had  succeeded  in  establishing  a  pre-emption  right  to  said  land  for 
Ballance,  but  that,  as  the  tract  contained  more  than  eighty  acres, 
the  quantity  granted  by  said  pre-emption  law,  he  could  obtain  only 
one  half  for  Ballance  ;  and  as  McClure  had  been  in  possession 
also,  he  had  become  entitled  to  a  pre-emption  of  one  half,  and  that 
a  pre-emption  had  been  granted  to  both  Ballance  and  McClure. 
He  admits  that  when  he  went  into  said  possession  of  the  land  he 
intended  to  make  it  his  permanent  residence,  but  that  he  left  it,  and 
has  ever  since  his  sickness  aforesaid,  resided  on  an  adjoining  quar- 
ter. He  alleges  that  after  Bigelow  returned  from  the  land  office, 
McClure  often  requested  him  (Ballance)  to  make  a  division  of  the 
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land  between  them,  which  Ballance  declined  to  do,  not  from  an 
unwillingness  to  make  an  equitable  division,  but  because  he  (Bal- 
lance) thought  it  time  enough  to  decide  when  he  found  out  more 
about  his  title  ;  that  afterwards,  McOlure  made  the  same  request 
of  Ballance,  in  the  presence  of  Bigelow,  and  that  Bigelow  then 
stated  that  he  (Bigelow)  was  jointly  interested  with  McClure  in 
the  claim,  and  that  Ballance  then  whoU}^  refused  to  make  any 
arrangement  with  either  on  tlie  subject.     He  admits  the  signing 
of  the  writing  obligatory  referred  to  in  the  bill,  but  cannot  say 
whether  the  copy  filed  is  a  true  one.     He  alleges  the  signing  to 
have  been  under  these  circumstances,  viz :  that  in  May, 
1834,  Voris  stated  to   Ballance  that  he  (Voris)  had  pur-  [*  292] 
chased  McClure's  interest  in  said  land,  and  wished  it  to 
be  divided  between  himself  Bigelow  and  Ballance ;  Balance  re- 
plied that  he  suspected  the  claim  of  Bigelow  and  McClure  to  be 
fraudulent;  Ballance  afterwards  told  Voris  that  he  (Ballance) 
was  willing  to  divide   for  convenience  of  occupancy,  because  if 
Bigelow's  representations  were  true,  a  division  was  proper,  and 
if  not   true,  Bigelow   could  take    no   advantage   of    a  division 
made  on  fraudulent  representations.     Sometime  afterwards  Voris 
produced  the  writing  obligatory,  and  requested  Ballance  to  sign  it, 
which,  upon   the   considerations  aforesaid,  he   concluded   to  do, 
and  did.     He  alleges  this  to  have  been  the  result  of  a  corrupt 
combination   between    Bigelow    and    McClure   to   defraud    him 
(Ballance),  and  that  while   Bigelow  was  acting  as  his  attorney, 
he  (Bigelow)  was  secretly  combining  with  McClure   to  defraud 
him   (Ballance).      He   alleges   that  the  writing  obligatory   was 
never   the    property  of  Bigelow,   or   deliveretl  to  him,  but   re- 
mained  in  possession  of  Voris.     Neither  admits  nor  denies  the 
alleged  mistake  in  the  writing  obligatory.     But,  upon  exception 
by  complainants  to  this  part  of  the  answer,  he  admits  the  mis- 
take, and  that  the  intention  of  the  parties  was  as  alleged  in  the 
bill.     He  admits  that  Bigelow  and  xMcClure  did  tender  him  (Bal- 
lance) deeds  for  some  portion  of  said  land,  which  deeds  contained 
certain  covenants,  and  that  he  (Balance)  declined  to  receive  them, 
without  alleging  any  reason.     He  alleges  that  he  (Ballance)  does 
not  recollect  the  character  of  the  deeds,  but  thought  them  defec- 
tive.    He  admits  that  McClure  acquiesced  in  the  division  of  the 
land,  and  bound   himself  to  comply  with  and  perform  so  much 
of  said  agreement  between  Ballance,  Voris,  and  Bigelow,  as  Bige- 
low therein  undertook  that  McClure  should  do.     He  denies  any 
knowledge  of  the  deeds  which  have  passed  respecting  the  land, 
and  calls  for  proof.     He  denies  that  Bigelow  was  ignorant  when 
said  land   became   subject  to   entry,  and  charges  that  he  knew 
when  it  became  subject  to  entry. 

He  admits  the  tender  of  the  $38  on  the  day  alleged,  but  denies 
that  that  was  the  sum  that  should  have  been  paid,  or  the  time 
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to  pay  it,  and  alleges  that  lie  (Ballance)  paid  the  United  States 
$184,281  for  said  land,  and  that  this  was  not  one  half  the  cost, 
because  he  had  to  resist  and  quiet  certain  claims  on  said  land,  and 
employ  lawyers  thereabout,  but  does  not  know  how  much  it  cost. 
He  denies  the  tender  of  $20,  but  admits  that  Frisby  told  him  that 
Bigelow  would  pay  $20,  if  he  (Ballance)  would  accept  it,  and 
make  a  deed  to  Bigelow ;  but  does  not  recollect  his  (Btillance's) 
repl}^  to  the  offer.  He  denies  having  withdrawn  from  the  land 
office  any  pre-emption  papers  belonging  to  MeClure,  or  which 
would  establish  a  right  of  pre-emption  in  McClure.  He  admits 
the  entry  of  the  land  in  question  by  himself,  and  alleges  that 
when  he  entered  it,  certain  affidavits  were  handed  him,  as  the  pre- 
emption papers  filed  by  Bigelow  in  1832  on  his  (Ballance's) 
[*293]  behalf;  but  he  alleges  he  had  no  motive  adverse  to  Bige- 
low's  interest,  in  taking  said  papers.  He  refers  to  copies  of 
the  pre-emption  papers,  and  denies  that  these  papers  establish  a 
right  of  pre-emption  in  any  one.  He  admits  the  bringing  of  the 
action  of  ejectment,  as  alleged,  and  the  judgment  therein  as  al- 
leged. He  admits  that  Bigelow  took  possession  of  said  land,  and 
enclosed  a  part  thereof,  but  that  it  was  without  the  consent  of 
Ballance,  and  that  he  (Ballance)  attempted  to  put  out  Bigelow  by 
an  action  of  forcible  entry  and  detainer,  but  failed  to  do  so.  He 
alleges  that  the  division  was  made,  and  the  writing  obligatory 
signed,  without  any  other  consideration  than  the  fraudulent  one 
alleged,  and  denies  all  fraud  on  his  part. 

Along  with  the  answer  of  the  defendant,  are  the  filed  pre-emp- 
tion papers  which  Ballance  admits  he  took  from  the  land  office, 
in  substance  as  follows:  The  affidavit  of  Lewis  Bigelow,  that  in 
May  or  June,  1832,  he  assisted  Ballance  to  run  the  south  west 
quarter  of  section  nine  (9),  eight  (8)  north,  eight  (8)  east  of  the 
fourth  principal  meridian  ;  that  in  April  or  May  preceding,  he  saw 
enclosures  made  thereon  by  Ballance,  and  that  Ballance  and  Mc- 
Clure have  erected  a  house  thereon,  in  wiiich,  at  the  date  of  the 
affiilavit,  they  resided,  and  that  he  has  no  interest  therein. 

The  affidavit  of  Andrew  M.  Hunt,  that  he  has  seen  an  enclo- 
sure made  in  said  quarter  section,  said  to  have  been  made  by  Bal- 
lance ;  that  he  has  seen  Ballance. and  McChire  erecting  a  house 
thereon,  and  that  Ballance  and  McClure  resided  thereon  at  the 
date  of  the  affidavit,  and  that  the  deponent  has  no  interest  therein. 

The  affidavit  of  Abraham  Lancaster,  that  in  May  or  June,  1832, 
he  plowed  and  drew  rails  on  said  quarter  section,  for  Ballance, 
and  that  he  has  no  interest  therein.  To  which  three  nffidavits  is 
appended  the  certificates  of  Isaac  Waters,  clerk  of  the  circuit 
court  of  Peoria  count}^  under  his  hand  and  the  seal  of  said  court, 
stating  that  the  affidavits  were  subscribed  and  sworn  to  before 
him,  on  the  24th  of  July,  1832. 

The  affidavit   of  Charles   Ballance  that  he -is  an  actual   seitler 
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and  housekeeper  on  said  quarter  section,  under  the  provisions  of 
the  pre-emption  law  of  the  oth  of  April,  1332,  and  applies  to  enter 
one  half  under  said  law,  dated  the  28th  of  July,  1832,  and  sub- 
scribed and  sworn  to  before  the  said  Isaac  Waters,  clerk  of  said 
circuit  coui't,  ^\'ithout  his  seal. 

On  tlie  1st  of  August,  1840,  Ballance  moved  to  dissolve  the 
injunction  in  this  case,  wliicli  motion  was  granted,  on  the  8th  of 
August,  1840  ;  whereupon,  Ballance  moved  for  an  a,ssessment  of 
damages,  which  motion  was  overruled.  On  the  3d  of  April,  1841, 
tlie  complainants  filed  their  replication  to  the  answer  and  amended 
answer  of  Ballance. 

The  deposition  of  Francis  Voris,  taken  on  behalf  of  Bal- 
lance, states,  in  substance,  that  witness  had  a  connection  [*294] 
with  Bigelow,  before  the  signing  of  the  writing  obligatory, 
in  which  Bigelow  stated  that  he  had  been  to  Quincy  with  the  joint 
pre-emption  papers  of  Ballance  and  McClure,  and  had  filed  them 
then,  and  that  thei-e  was  a  pre-emption  allowed  in  their  joint 
names.  Bigelow  said  that  he  was  furnished  $9  by  BaHance  to 
goto  Quincy,  and  that  he  went;  but  witness  does  not  know 
v/hether  the  money  was  a  fee,  or  for  the  expenses  of  the  journey. 
Witness  presented  the  writing  obligatory  for  Ballance  to  sign, 
who  then  stated  he  wished  he  was  certain  tliat  there  was  a  pre- 
emption, as  alleged  by  Bigelow,  and  remarked  he  would  sign  the 
bond,  as  he  wished  witness  to  have  the  part  allotted  to  him  (wit- 
ness), butdid  not  wish  Bigelow  to  have  his  share,  unless  strictly 
entitled  to  it.  Bigelow  took  possession  of  the  land  in  tlie  latter 
part  of  May,  1835.  Soon  after  Ballance  had  been  to  Quincy,  or 
had  received  a  letter  therefrom,  or  both,  he  notified  Bigelow  to 
quit  possession,  and  also  told  witness  he  was  dissatisfied.  Ballance 
tlien  brought  an  action  of  forcible  entry  and  detainer  against  Bige- 
low. On  cross-examination  by  complainants,  he  states  that  Bal- 
lance sa3's  he  has  entered  the  land,  and  that  he  (witness)  presumes 
he  has  a  patent  for  it.  Witness  has  never  received  from  Ballance 
a  deed  from  that  portion  of  the  land  which  witness  was  entitled  ' 
to  by  the  agreement. 

The  deposition  of  V/m.  G.  Flood,  register  of  the  land  office  at 
Quincy,  on  behalf  of  Ballance,  states,  in  substance, that  he  (Flood) 
is  register  of  the  land  office  at  Quincy  ;  that  he  finds  but  one  pa- 
per on  the  files  tending  to  prove  that  McClure  had  a  right  of  pre- 
emption to  the  south  west  quarter  of  section  nine  (9),  eight  (8) 
north,  eight  (8)  east  of  the  fourth  principal  meridian,  which  is  the 
affidavit  of  McClure,  and  is  in  substance  that  lie  (McClure)  was 
on  the  2d  of  August,  1832,  an  actual  settler  and  housekeeper  on 
said  land,  and  that  he  applies  to  enter  one  half  thereof  under  the 
law  of  the  5th  of  April,  1832  ;  that  this  affidavit  is  sworn  to  before 
Isaac  Waters,  clerk  of  the  circuit  court  of  Peoria  county  ;  that 
this  affidavit  is  not  sufficient  of  itself  to  entitle  McClure  to 
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ii  pre-emption,  and  that  the  records  of  his  office   show  nothing 
farther. 

The  deposition  of  Samuel  Leach,  receiver  of  the  land  office  at 
Quincy,  taken  on  behalf  of  Ballance,  states,  in  substance,  that  he 
is  the  receiver  of  the  land  office  ;  that  in  his  office  there  are  no 
papers  on  file  proving  that  McClure  had  a  right  of  pre-emption  to 
said  land  ;  that  he  knows  of  no  such  on  file  in  the  register's  office, 
except  that  referred  to  in  the  register's  affidavit,  which  is  insuffi- 
cient of  itself  to  entitle  McClure  to  a  preemption. 

The  deposition  of  Geo.  C.  McFadden,  taken  on  behalf  of  Bal- 
lance, states,  in  substance,  that  the  plat  of  the  south  west  quarter 
of  section  nine  (9),  eight  (8)  north,  eight  (8)  east  of  the  fourth 
prhicipal  meridian,  annexed  to  his  affidavit,  is  a  correct  one,  and 
that  he  is  the  county  surveyor  of  Peoria  county. 

The  complainants  and  Ballance  agree  that  this  plat  is 
[*295]  correct. 

The  deposition  of  A.  M.  Hunt,  taken  on  behalf  of  the 
complainants,  states,  in  substance,  that  witness  knew  Ballance 
and  McClure  in  1882  ;  that  in  the  spring  of  that  year,  Ballance 
was  making  a  small  garden  on  a  piece  of  land  below  the  ferry  : 
that  about  the  same  time,  Ballance  and  McClure  boarded  with 
witness ;  that  tliey  went  on  together,  as  witness  understood,  to 
build  a  shantee  on  that  land,  for  the  purpose  of  procuring  a  pre- 
emption thereto.  Witness  understood  they  were  doing  this 
jointly  to  obtain  a  pre-emption.  Witness  understood  that  Bal- 
lance borrowed  $10  to  defray  expenses  in  going  to  Quincy  to  file 
proofs  of  pre-emption.  Witness  understood  that  the  services  in 
going  to  Quincy  were  to  be  equivalent  to  the  money  furnished 
by  Ballance,  but  does  not  know  from  whom  he  understood  it. 

On  cross  examination,  witness  stated  that  he  did  not  know  that 
McClure  furnished  any  money  or  materials  towards  the  improve- 
ments, but  understood,  from  some  of  the  parties,  that  Ballance 
procured  tlie  materials,  and  McClure  helped  put  up  tlie  shantee. 
Witness  lieard  McClure  s:iy  that  Bigelow  was  to  have  an  interest 
in  his  (McClure's)  half,  but  did  not  hear  Bigelow  say  anything 
about  it.  Witness  does  not  know  that  Ballance  always  resisted 
Bigelow's  claim,  but  knows  that  Ballance  commenced  an  action 
of  forcible  entry  and  detainer  for  the  land  against  Bigelow,  and 
then  witiiilrew  the  suit  on  account  of  failure  of  proof.  Bigelow, 
on  his  return  from  Quincy,  stated  that  he  had  succeeded  in  pro- 
curing a  right  of  pre-emption  for  Ballance  and  McClure.  Witness 
understood  the  quantity  of  land  to  be  less  than  a  quarter  section. 
On  tlie  trial  of  the  suit  of  forcible  entry  and  detainer,  the  ordi- 
nary notice  to  quit  possession  was  produced. 

Re- examination  by  complainants.  'Witness  states,  that  the  pre- 
emption papers  for  that  quarter  section  were  made  out  under  the 
law  of  1832,  and  in  the  joint  names  of  Ballance  and    McClure, 
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and  that  witness  was  a  witness  for  the  purpose  of  obtaining  the 
pre-emption,  and  that  those  were  the  papers  Bigelow  took  to 
Quincy. 

The  deposition  of  Samuel  C.  McClure,  on  behalf  of  Ballance, 
states,  in  substance,  that  he  (witness)  went  into  possession  of  the 
south  west  quarter  of  section  nine  [9],  eight  [8]  north,  eight  [8] 
east,  in  July,  1832  ;  that  the  nature  of  his  possession  was  a  tem- 
porary residence  thereon  ;  that  he  expended  no  money  in  pro- 
curing provisions  or  other  necessaries,  while  residing  thereon  ; 
that  Ballance  employed  Bigelow  to  go  to  Qaincy  to  establish  a 
pre-emption  right  to  said  land.  Witness  believes,  but  does  not 
know,  that  Ballance  furnished  Bigelow  expense  money  for  said 
journey,  amounting  to  $?10  or  $20.  Witness  believes  he  heard 
Bigelow  say  to  Ballance,  or  in  his  presence,  that  he  had  estab- 
lished a  right  of  pre-emption  to  said  land,  in  Ballance  and  wit- 
ness. Bigelow  and  witness  became  partners  in  liis  (wit- 
ness') claim  to  said  land,  soon  after  the  return  of  Bigelow  [*296] 
from  Quincy,  and  there  was  no  understanding  about  it 
till  after  Bigelow  returned  from  Quincy.  Bigelow  paid  no  con- 
sideration to  witness  for  any  part  of  said  land. 

On  the  18th  of  October,  1842,  the  complainants  suggested  the 
death  of  William  Frisby,  which  was  not  denied,  and  George  T. 
Metcalfe  was  thereupon  appointed  guardian  ad  litem  to  Louise 
Frisby  and  William  Frisby,   infant  heirs  of  said  William  Frisby. 

The  cause  was  submitted  to  the  court  on  the  bill,  answers, 
replication,  exhibits,  and  depositions,  and  a  decree  rendered  that 
the  writing  obligatory  should  be  amended  as  prayed  for  by  insert- 
ing the  words  "  thence  south  45°  west  to  the  west  line  of  said 
lot,"  instead  of  the  words  "  thence  north  45°  west  to  the  west 
line  of  said  lot."  The  pra3^er  for  a  specific  performance  was 
denied,  and  the  bill,  so  far  as  it  prayed  for  a  specific  performance, 
dismissed,  and  the  defendants  recovered  their  costs. 

The  complainants  bring  the  cause  to  this  court  by  appeal,  and 
assign  the  following  errors  : 

1.  The  court  erred  in  dissolving  the  injunction  granted  in  this 
cause ; 

2.  The  court  erred  in  denying  the  prayer  of  the  bill  for  a 
specific  performance  of  the  covenants  in  the  writing  obligatory  ; 
and  in  dismissing  so  much  of  said  bill  as  prayed  a  specific  per- 
formance ; 

3.  The  court  erred  in  rendering  judgment  for  full  costs  against 
the  complainants. 

The  decree  in  this  cause  was  rendered  at  the  October  term, 
1842,  of  the  Peoria  circuit  court,  held  by  the  Hon.  John  Dean 
Caton. 

The  cause  was  submitted  upon  written  arguments,  by  George 
T.  Metcalfe,  for  the  appellants,  and  Charles  Ballance,  for 
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the  appellees.  The  latter  cited  Gano  v.  Slaughter,  Hardin  76  ; 
Bradshaw  v.  Craycraft,  3  J.  J.  Marshall  81  ;  1  Scam.  47,  131, 
oOO,  310.  He  also  relied  upon  the  following  points  and  cited  the 
authorities  hereinafter  mentioned : 

A  j)arty,  calling  for  the  aid  of  a  court  of  equity,  must  come, 
it  is  said,  with  clean  hands.  It  being  a  maxim  of  equity,  "that 
he  that  committeth  iniquity  shall  not  have  equity."  A  defend- 
ant therefore,  to  a  bill  for  a  specific  performance  of  an  agree- 
ment, is  allowed  to  resist  it  by  showing,  that  under  the  circum- 
stances, the  complainant  is  not  entitled  to  the  prayer  oi.  his  bill, 
as  by  evincing  that  there  has  been  an  omission,  or  mistake  in  the 
agreement.  1  Mad.  415-16,  and  authorities  there  cited,  espe- 
cially 13  vesey  25,  and  18  Vesey  11,  and  note  to  405. 

When  a  person  has  entered  into  a  contract,  under  a  mis- 
[*297]   apprehension    of  his   rights,    chancery   will   give  relief. 
Reeve's  Domestic  Relations  424-6. 

A  chancellor  will  not  enforce  a  mere  gratuity,  by  decree  for 
specific  performance.  There  must  be  either  a  good,  or  valuable 
consideration.     Banks  v.  Mayes  et  al.   3  Marshall  436. 

The  doctrine  I  understand  to  be  this,  that  although  a  voluntary 
agreement  may  be  taken  out  of  the  statute  of  frauds  by  being- 
committed  to  writing,  and  an  action  at  law  sustained  upon  it, 
that  yet  the  chancellor  will  not  interfere,  but  leave  the  party  to 
such  relief  as  law  can  give. 

It  is  a  settled  rule,  that  when  a  court  of  law  would  not  give 
damages,  a  court  of  equity  will  not  decree  a  specific  performance. 
Allen  V.  Beal's  Heirs,  3  Marshall  555. 

Equity  will  not  enforce  a  contract  specifically,  which,  by  sub- 
sequent events,  will  impose  great  hardship  or  loss  upon  the  de- 
fendant, but  will  leave  the  party  to  his  remedy  at  law.  4  Littell 
398. 

The  power  of  the  chancellor  to  enforce  specific  performance, 
is  one  exercised  not  on  every  occasion,  but  is  governed  by  a  legal 
discretion,  and  does  not  belong,  as  of  right,  to  every  meritorious 
contract.  As  a  general  rule,  the  chancellor  will  not  interfere  with 
a  party's  remedy  at  law,  upon  a  breach  of  a  contract  for  a  convey- 
ance, unless  there  are  some  circumstances  calculated  to  make  the 
case  an  exception.  Caldwell's  Heirs  v.  White  et  al.  4  Muuroe 
567. 

With  regard  to  correcting  mistakes,  for  the  purpose  of  enforc- 
ing a  specific  performance,  see  7  Vesey  211. 

The  doctrine  is  laid  down  in  the  case  of  Craig  v.  Baker,  Hardin 
282,  and  elsewhere,  that  "a  better  title  to  land  cannot  be  de- 
feated, released  or  extinguished,  by  a  mistake  of  opinion,  or  con- 
fession of  law,  nor  the  expression  of  an  intention  by  the  holder, 
not  to  prosecute  it ;' although  that  declaration  were  made  to  a 
third  person,  who  was  then  in  treaty  for  the  conflicting  title." 
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Caton,  Justice,  delivered  the  opinion  of  the  court:  This  bill 
was  filed  in  the  Peoria  circuit  court,  by  the  heirs  at  law  of  Lewis 
Bigelow,  deceased,  to  rectify  a  mistake  in,  and  compel  a  specific 
performance  of  an  agreement  entered  into  between  Ballance, 
Bigelow,  and  one  Voris,  for  a  division  of  the  premises  in  the  agree- 
ment described.  It  is  also  provided  in  the  agreement,  that  what- 
ever title  either  should  thereafter  acquire  from  the  United  States, 
to  said  land,  should  enure  to  the  benefit  of  the  others,  so  far  as 
related  to  the  portion  assigned  to  each.  The  bill  states  that  Bal- 
lance and  one  McClure  applied  to  enter  the  premises  in  question 
jointly  under  the  pre-emption  law  of  1832  ,  that  McClure  disposed 
of  his  interest  to  Bigelow  and  Voris,  witli  whom  the  agreement 
was  made  ;  that  Bigelow  and  Voris  had  offered  to  perform,  and 
that  Ballance  refused  to  perform. 

The  answer  of  Ballance,  (who  is  only  defendant  in  in- 
terest,) admits  the  making  of  the  agreement,  and  the  mis-  [*  298] 
take,  but  sets  up  as  a  defence,  that  the  agreement  was  ob- 
tained from  him  by  fraudulent  misrepresentations,  and  under  a 
misapprehension  of  his  rights.  The  case  shows  that  Ballance  em- 
ployed Bigelow  to  go  to  the  land  office  tosecure  this  pre-emption 
and  made  him  some  advance  for  that  purpose.  It  is  not  certain,  nor 
is  it  very  material,  whether  he  employed  him  to  secure  a  pre- 
emption for  himself,  to  one  half  of  the  tract,  or  to  obtain  a  pre- 
emption for  himself  and  McClure  jointly  to  the  whole.  After  his 
return  he  represented  to  Ballance  that  he  had  secured  or  obtained 
a  pre-emption  in  their  joint  names,  and  in  a  short  time  he  acquired 
an  interest  in  the  claim  of  McClure,  and  presented  an  agreement 
to  Ballance  to  execute  ;  Ballance  manifested  much  reluctance  to 
signing  it,  and  put  him  off  some  time,  expressing  doubts  of  the 
truth  of  his  assertion  that  he  liad  secured  the  pre-emption.  He, 
however,  finally  signed  it,  stating  that  he  should  not  be  bound  by 
it,  if  Bigelow  had  deceived  him.  This  application  for  a  pre-emp- 
tion v/as  never  allowed,  but  subsequently  Ballance  obtained  a 
pre-emption  to  the  whole  tract,  under  the  act  of  1834. 

It  is  manifest  if  Bigelow  did  not  intentionally  misrepresent  to 
Ballance  what  he  knew  to  be  the  facts  in  relation  to  that  applica- 
tion, still  that  Ballance  was  led  to  believe,  and  did  believe,  that 
a  different  state  of  facts  existed  from  what  turned  out  to  be  the 
case.  No  doubt  is  left  but  that  he  supposed,  at  that  time,  that 
their  application  had  been  adjudicated  upon  and  allowed  by  the 
land  officers,  and  that  under  it  they  were  to  receive  a  title  which 
was  the  subsequent  title  referred  to  in  the  agreement.  It  appears 
the  plats  were  not  then  in  the  land  office,  and  hence  the  land 
could  not  then  be  entered ;  and  for  this  reason  Bigelow  was  not 
expected  to  make  the  entry  at  the  time  he  made  the  application  ; 
and  all  that  was  expected  of  him  was  to  get  the  claim  allowed. 
This  circumstance  afforded  great  facilities  for  deceiving  Ballance 
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as  to  what  had  been  done,  no  voucher  having  been  expected  at  tlie 
time.  It  is  not  remarkable  that  Ballance  was  slow  to  believe  that 
the  claim  was  allowed,  when  we  see  how  far  sliort  of  the  requii-e- 
ments  of  the  law  was  the  case  which  was  made  by  the  affidavits 
presented.  The  pre-emption  act  of  April  5th,  1832,  required  un- 
der all  circumstances,  that  the  pre-emptor  should,  on  the  day  of 
its  passage,  be  an  actual  settler  and  housekeeper  on  the  land.  U. 
S.  Land  Laws,  Partod,  562,  570-1.  Yet  the  strongest  case  that 
can  be  made,  from  the  papers  presented,  was  that  they  were  settlers 
and  housekeepers  on  the  24th  and  28th  of  July,  1832.  Still  as 
the  affidavits  approximated  very  nearly  to  the  hrst  forms  issued 
under  that  act,  the  prospect  of  practicing  a  fraud  upon  the  law 
was  not  so  remote  as  not  to  induce  the  effort. 

As  before  observed,  when  Bigelow  returned,  he  stated  that  he 
had  secured  or  obtained  the  pre-emption  ;  and  under  and  in  view 

of  that  statement,  Ballance  entered  into  this  agreement. 
[*  299]  He  supposed  that   the  claim  had    been  actually  passed 

upon  and  allowed  by  the  land  officers.  But  in  that  he 
was  mistaken  or  deceived.  All  that  Bigelow  did  was  to  file  the 
papers  in  the  office.  In  no  sense  was  it  true  that  the  pre-emption 
had  been  secured  by  filing  sufficient  papers,  or  obtained  by  getting 
the  claim  allowed.  Under  this  misapprehension  of  his  rights, 
then  ;  supposing  that  he,  as  well  as  Bigelow  and  Voris,  as  assignees 
of  McClure,  had  a  tangible  interest  whsn  they  had  none  ;  sup- 
posing that  all  the  title  which  he  ever  could  have  to  the  premises, 
must  be  derived  under  that  joint  claim,  he  entered  into  this  agree- 
ment for  a  division,  with  convenants  to  further  assure  the  title 
which  he  should  afterwards  acquire  ;  and  now  is  it  the  duty  of 
a  court  of  equity  to  compel  him  specifically  to  perform  a  contract 
entered  into  under  such  circumstances  ?     We  shall  see. 

An  application  for  the  specific  performance  of  a  contract  is  ad- 
dressed to  the  sound  legal  discretion  of  the  court ;  and  it  is  not  a 
matter  of  course  that  it  will  be  decreed,  because  a  legal  contract 
is  shown  to  exist.  Indeed,  the  origin  and  ground  of  this  jurisdic- 
tion is  that  a  compensation  in  damages  is  inadequate  to  the  full 
measure  of  the  party's  equitable  rights.  It  is  not  necessary  to 
authorize  this  court  to  refuse  a  specific  performance,  that  the 
agreement  should  be  so  tainted  with  fraud,  as  to  authorize  a  decree 
that  it  should  be  given  up  and  cancelled  on  that  account.  Mar- 
lock  y.  Bidler  10  Vesey292;  Willan\.  WiUan,  16  Vesey  83  ;  Jones 
v.  iSlatham,  3  Atk.  388.  A  specific  performance  will  not  be  decreed 
unless  the  agreement  has  been  entered  into  with  perfect  fairness, 
and  without  misapprehension,  misrepresentation,  or  oppression. 
Longu'ooc^  v.  Barnerderton^  3  Atk.  133  ;  Underwood  v.  Hitchcock^ 
2  Vesey  279  ;  Seymour  v.  Delaney^  3  Cowen  505.  Admitting  there 
was  no  fraud  or  intentional  misrepresentation  in  this  case,  then  all 
the  parties  supposed  they  had  a  substantive  interest  iu  the  prem- 
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ises,  and  it  vras  in  view  of,  and  in  reference  to  that  interest,  that 
the  agreemsnt  to  convey  titles  subsequently  to  be  acquired  was- 
made.  It  turned  out  that  neither  had  any  interest  at  the  time, 
nor  did  they  ever  obtain  any  from  the  source  whence  they  ex- 
pected it.  But  two  or  three  years  after,  Ballance  goes  on  and 
gets  a  title  to  the  whole,  in  his  own  right,  and  on  entirely  inde- 
pendent grounds,  in  which  neither  Bigelow  nor  McClure  had  any 
legal  or  equitable  interest,  nor  by  this  were  they  prejudiced  in 
any  possible  manner. 

This  contract  was  not  made  in  reference  to,  or  in  expectation 
of  this  title.     It  cannot  be  supposed  for  a  moment,  that  if  Bal- 
hmce  had  known  that  nothing  would  ever  come  of  that  applica- 
tion, he  would  ever  have  .entered  into  this  agreement.     Indeed, 
he  delayed  its  execution  for  some   time,  doubting  the  truth  of 
Bigelow's  statement  that  the  pre-emption  was  secured.     We  may 
as  safely  say  that  the  subsequent  title  v/hich  he  agreed  to 
convej^  was  the  one  to  be  derived  under  that  joint  claim,  [*  300] 
as  if  it  had  been  so  expressed  in  the  covenant.     An  agree- 
ment is  to  be  construed  and  enforced,  in  reference  to  the  consid- 
eration in  contemplation  of  the  parties  at  the  time  of  making  it, 
notwithstanding  the  language  may  be  broad  enough  to  include 
other  matters  which  they  knew  not  of  at  the  time.     Mamsden  v. 
Helloiv,  2  Vesey,  Sen.  310.     The  only  consideration  moving  Bal- 
lance to  make  this  agreement  was  the  prospect  of  accjuiring  a  real 
interest  which  he  suppose  McClure,  or  his  assignees,  had  to  the 
part  set  off  to  him  in  the  division ;  and  so  the  only  consideration 
which  induced  Bigelow  and  Voris  to  sign  this  agreement,  v/as  the 
hope  of  getting  Ballance's  interest  to  be  acquired  under  that 
claim,  to  the  part  set  off  to  them  ;  and  now,  when  that  considera- 
tion has  in  fact  entirely  failed,  as  to  both  the  parties,  it  would  be 
against  all  conscience  to  give  Bigelow  another  and  more  valuable 
title,  which  he  did  not  in  truth  contract  for,  although  the  lan- 
guage used  in  the  agreement  may  cover  it.     Had  he  known  the 
truth,  it  is  beyond  conjecture,  that  Ballance  would  never  have 
signed  this  agreement.     Under  such  circumstances,  this  court 
must  ever  refuse  its  aid  to  enforce  a  specific  performance,  and  if 
it  does  not  annul  the  contract,  it  leaves  the  parties  to  their  legal 
remedies.     With  this  view  of  the  case,  the  decree  below  afforded 
the  complainants  all  the  relief  to  which  they  were  entitled.     It 
rectified  the  mistake,  and  then  left  the  parties  to  contest  their 
rights  at  la\v.     What  might  have  been  the  result,  had  Ballance 
filed  a  cross  bill  to  rescind  the  agreement,  it  is  unnecessary  now 
to  acquire. 

It  now  remains  to  be  seen  whether  the  court  erred  in  decreeing 
that  the  complainants  should  -p^j  the  costs.  By  the  14th  section 
of  our  act  concerning  costs,  (R.  L.  169;  Gale's  Stat.  197,)  in  all 
cases  in  chancerv  where  the  cause  proceeds  to  a  final  decree,  the 
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court  may  award  costs,  as  in  its  discretion  it  may  deem  just.  It 
may  be  that  this  discretion  might  be  so  erroneously  exercised,  that 
for  tliat  reason  a  decree  might  be  reversed  or  modified.  Bat  in 
this  case  that  discretion  was  properly  exercised.  The  only  relief 
to  whicli  the  complainants  were  entitled,  was  the  correction  of 
the  mistake  in  the  agreement,  and  it  does  not  appear  that  it  was 
necessary  to  come  here  for  that  purpose;  because  it  does  not  ap- 
pear that  the  defendant  was  in  default.  For  aught  that  appears, 
the  first  he  knew  of  the  existence  of  the  mistake  was  the  filing  of 
the  bill,  and  to  its  correction  he  has  made  no  objection.  It  is  not 
even  alleged  in  the  bill  that  he  had  refused,  or  even  been  re- 
quested to  rectify  the  mistake.  Had  he  refused,  on  request,  to 
do  so,  then  he  would  have  been  in  default,  and  it  would  have 
been  apparent  that  this  suit  was  necessary  to  attain  that  end. 

The  decree  of  the  court  below  was  proper,  and  is  affirmed  with 
costs.  Decree  affirmed. 


Mahlon  D.  Ogden  et  al.  v.  Eeastus  Bowen. 

[*30i]  Error  to  Cook. 

I.  Practice — conclusiveness  of  jwlgment.  Where  a  cause  is  remanded  to  the  cir- 
cuit court,  with  instructions  to  enter  a  particular  judgment  tlierein,  the  circuit  court 
cannot  disregard  the  mandate  of  the  supreme  court ;  its  only  duty  consists  in  enter- 
ing the  judgment.     In  such  case  the  pleading  cannot  be  opened.     \a) 

The  final  proceedings  in  this  cause  were  had  in  the  Cook  cir- 
cuit court  at  the  April  terra,  1841,  before  the  Hon.  Theophilus 
W.  Smith. 

S.  T.  Logan,  I.  N.  Arnold,  and  M.  D.  Ogden,  for  the  plain- 
tiffs in  error;  G.  SpPvING  and  S.  Strong,  for  the  defendants  in 
error. 

Treat,  Justice,  delivered  the  opinion  of  tiie  court:  This  was 
an  action  instituted  in  the  Cook  circuit  court  by  Bowen  against 
F.  T.  Hayes,  M.  D.  Ogden,  J.  N.  Hayes,  S.  Hyde,  and  I.  N.  Ar- 
nold, as  the  makers  of  a  promissory  note.  There  was  service  of 
process  on  J.  N.  Hayes,  Ogden,  and  Arnold  only.  They  appeared 
and  pleaded  non  assumpsit.  A  trial  Avas  had  before  the  court,  and 
a  judgment  rendered  against  all  of  the  defendants  for  the  amount 
of  the  note  and  interest.  On  appeal  to  this  court  the  judgment 
was  reversed  and  the  cause  remanded,  with  directions  to  the  cir- 
cuit court  to  render  judgment  against  the  defendants  who  had 

(a)  Where  cause   is   reversed   because       niurrer  and  plead  over.     Reporter's  note 
demurrer  was   improperly   sustained   by       to  Shaw  v.  Dennis,  5  Gilm.  421. 
trial  court,  party  may  withdraw  his  de- 
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been  served  with  process  and  who  had  pleaded,  with  leave  to  the 
plaintiffs  to  take  out  a  scire  facias  against  the  other  defendants. 
That  decision  will  be  found  reported  in  2  Scam.  33.  On  the 
cause  being  remanded  to  the  circuit  court,  J.  N.  Hayes  filed 
several  special  pleas;  Ogden  and  Arnold  filed  a  plea  of  release, 
and  F.  T.  Hayes,  wlio  had  not  been  served  with  process,  appeared 
and  filed  several  pleas  to  the  action.  On  motion  of  the  plaintiff, 
Bowen,  the  circuit  court  ordered  their  pleas  to  be  stricken  fi'om 
the  files,  and  rendered  a  judgment  against  J.  N.  Hayes,  Ogden, 
and  Arnold  for  the  amount  of  the  note  and  interest.  To  reverse 
that  judgment  an  appeal  is  prosecuted.  The  assignment  of  errors 
questions  the  propriety  of  tlie  decisions  of  the  court  in  striking 
the  pleas  from  tlie  files  and  in  rendering  the  judgment. 

In  the  view  we  take  of  the  case  the  circuit  court  decided  cor- 
rectly in  disregarding  the  pleas.  The  cause  was  remanded,  with 
specific  instructions  to  the  circuit  court  to  proceed  and  render  a 
particular  judgment.  The  action  as  between  Bowen  and  the  de- 
fendants who  had  originally  pleaded  had  been  fully  heard 
and  adjudicated,  and  the  only  error  committed  by  the  [*302] 
circuit  court  was  in  including  in  the  judgment  defend- 
ants who  were  not  before  the  court.  For  this  error  only  was  the 
judgment  reversed.  The  cause  was  remanded  for  the  sole  pur- 
pose of  having  the  judgment  properly  entered  against  the  de- 
fendants, who  were  bound  by  the  adjudication,  ^o  venire  facias 
de  novo  was  ordered.  The  circuit  court,  on  the  remanding  of  the 
cause,  had  but  a  single  duty  to  perform,  that  of  ascertaining,  by 
computation,  the  amount  then  due  on  the  note,  and  the  entering 
of  a  judgment  that  Bowen  recover  that  amount  of  the  three  de- 
fendants who  had  originally  pleaded.  The  directions  of  this 
court  were  mandatory  to  the  circuit  court,  requiring  it  to  do  a 
specific  act,  which  it  was  not  at  liberty  to  disobey  or  regard. 

In  complying  with  the  directions  it  committed  no  error,  and  its 
judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Charles   Brown  v.  Benjamin  H.  Bodwell,  for   the   use  of 
John  J.  Parker. 

Error  to  Winnebago. 

1.  Process — to  foreign  county.  As  a  general  rule,  original  process  cannot  be  directed 
to  a  different  county  from  that  in  which  the  suit  is  commenced  ;  but  the  statute  has  ex- 
empted a  particular  class  of  cises  from  the  operation  of  this  rule. 

2.  Same — necessaiy  averment.  Where  original  procss  is  issued  to  a  foreign  county 
the  declaration  must  contain  an  averment  either  that  the  cause  of  action  accrued  in 
the  county  where  the  suit  is  instituted,  and  that  the  plaintiff  resided  there  at  the  time 
of  the  commencement  of  the  suit,  or  that  the  contract  on  which  the  action  is  brought 
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was  specifically  made  payable  in  that  county.  Without  such  averment  the  court  has 
not  jurisdiction  of  the  person  of  the  defendant,     (a) 

This  suit  was  determined  in  the  court  below  at  the  August 
term,  1843,  before  the  Hon.  Thomas  C.  Browne. 

Francis  Burnap,  for  the  plaintiff  in  error,  cited  R.  L.  67,  § 
45 :  1  Peters'  Cond.  R.  207  ;  1  Scam.  56,  547-8  ;  2  Scam.  1,  273, 
259;  3  Scam.  133. 

Jason  Marsh,  for  the  defendant  in  error,  cited  Breese  96  ;  1 
Scam.  554  ;  2  Scam.  260,  273  ;  R.  L.  67,  §  11. 

Treat,  Justice,  delivered  the  opinion  of  the  court :  Bod- 
well, for  the  use  of  Parker,  instituted  an  action  against  Brown 
in  the  Winnebago  circuit  court.  The  summons  was  directed 
to  La  Salle  county,  and  was  there  served  on  Brown.  The 
declaration  was  in  assumpsit.  The  default  of  Brown  was 
[*  303]  entered,  and  a  writ  of  inquiry  awarded  to  assess  the  plain- 
tiff's damages.  Afterwards,  and  before  the  execution  of 
the  writ  of  inquiry.  Brown  appeared  and  moved  the  court  to  dis- 
miss the  suit,  for  want  of  jurisdiction.  The  motion  was  refused. 
The  plaintiff's  damages  were  assessed  to  $301.20,  for  which  amount 
the  court  gave  judgment.  To  reverse  that  judgment,  a  writ  of 
error  is  prosecuted.  The  decision  of  the  circuit  court,  in  refusing 
to  dismiss  the  suit,  is  assigned  for  error. 

The  error  is  well  assigned.  As  a  general  rule,  original  process 
cannot  be  directed  to  a  different  county  from  that  in  which  the 
suit  is  commenced.  The  statute  has  exempted  a  particular  class 
of  cases  from  the  operation  of  this  rule.  R.  L.  145.  This  court, 
in  the  case  of  Ke^  v.  Collins,  1  Scam.  403,  has  decided  in  what 
cases  the  statute  authorizes  the  process  to  be  issued  to  a  foreign 
county.  The  same  case  decides,  that  where  the  process  issues 
to  a  foreign  county,  the  declaration  must  contain  an  averment, 
showing  the  case  to  be  within  the  statute.  To  tlie  same  effect 
are  the  cases  of  Clark  v.  Harkness,  1  Scam.  56 ;   Gillct  v.  Stone, 

1  Scam.  547  ;  Evans  v.  Crosier,  1  Scam.  548 ;  Sliepliard  v.  Ogden^ 

2  Scam.  257  ;  and  Wakefield  v.  G-oudy,  3  Scam.  lo3.  Where  the 
process  goes  to  a  foreign  county,  the  presumption  is,  that  the 
court  has  no  jurisdiction  over  the  person  of  the  defendant.  To 
rebut  this  presumption,  the  averment  becomes  necessary.     In  the 

Cases  Citing  Text.  Where  process  is  sent  to  foreign  county, 

{a)  Where  process    is    sent    to    foreign  declaration  need  not  show  facts  authoriz- 

county,  facts  auihorizing  exercise  of  such  ing  it  to  be  sent  to  such  county,  in  order 

jurisdiction  must  be  stated  in  declaration.  to   give    court  jurisdiction.      Kenney    v. 

Semple  v.  Anderson,   4  Gilm.  546;  Had-  Greer,  13  111.  432. 

dock  V.  Waterman,  II  111.  474.  For  statute  in  force  in  1885  governing 

Prior    decisions     overruled.       Statute,  sending  original  process  to  foreign  county, 

which  prohibits    suing  defendant  out  of  see  R.  S.  1874,    Practice,  ch.  no,  ^§  2, 

couniy    in    which    he   resides  or  may  be  3,  as  amended  in  1877  ;  S.  and  C.'s  Stats. 

f.)und,  gives  him  more  privilege,  which  he  p.  1773  ;  Cothran's  Stats.  1SS5,  p.  1090. 

waives  by  not  insisting  on  it  in  apt  time. 
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present  case,  the  declaration  contains  no  averment  showing  the 
jurisdiction  of  tlie  court.  It  ought  to  have  alleged  either,  that 
the  cause  of  action  accrued  in  the  county  of  Winnebago,  and  that 
the  plaintiff,  at  the  commencement  of  the  suit,  resided  in  that 
county  ;  or  that  the  contract  on  which  the  action  is  brought,  was 
by  its  terms  specifically  made  payable  in  that  county.  The  plain- 
tiff failing  to  show  the  jurisdiction  of  the  court  b}^  his  declaration, 
the  circuit  court  ought  to  have  sustained  the  motion  of  the  de- 
fendant, and  dismissed  the  suit. 

The  judgment  of  the  circuit  court  is  reversed  v»'ith  costs. 

Judgment  reversed. 


The  President,  Directors,  and  Company  of  the  State 
Bank  of  Illinois,  v.  The  People  of  the  State  of 
Illinois. 

Error  to  Cook. 

1.  Taxation — exemption  must  be  expressed.  To  divest  the  state  of  the  inherent  right 
of  taxation  upon  every  species  of  property  the  language  of  the  statute  relie^  on  must 
be  clear  and  explicit. 

2.  Same — exemption  of  state  bank.  The  lands  and  other  property  of  the  State 
Bank  of  Illinois  are  exempt  from  all  taxes  or  impositions  whatsoever. 

3!     Same — legislative  power  to  exempt.     It  is  competent  for  the  legislature 
to  contract  with  a  corporation  to  exempt  its  property  from  taxation  ;  and  such  [*  304] 
contract  is  valid  and  binding,   {a) 

4.  Same.  The  provision  in  the  charter  of  the  State  Bank  of  Illinois,  exempting  its 
property  from  taxation,  is  a  contract  binding  on  the  legislature. 

The  proceedings  in  this  cause  were  had  in  the  court  below, 
at  the  April  term,  1841,  before  the  Hon.  Theophilus  W.  Smith. 

J.  Young  Scammon,  for  the  plaintiff  in  error,  cited  acts  of 
1835,  14 ;  Gale's  Stat.  99 ;  2  Harrison  80.  J.  A.  McDougall, 
attorney  general,  for  the  defendants  in  error. 

LoCKWOOD,  Justice,  delivered  the  opinion  of  the  court :  (1) 
It  appears  from  the  record  in  this  cause,  that  the  plaintiff  owns 
considerable  real  estate  in  the  county  of  Cook,  which  was 
assessed  for  taxation  for  county  and  state  purposes,  for  the  year 
1840. 

(i)  Thomas,  Justice,  having  been  of  counsel,  gave  no  opinion. 

Cases   CrriNG  Text.  although  it   might  commute  tax.     Hunsa- 

{a)  Under  Constitution    of  1848,  legis-  ker  V.  Wright,  30  111.  146,  148. 

lature  had  power  to  commute  ad  valorem  Under  Constitution  of  1870,  legislature 

taxes  on  corporation  for  fixed  sum.     I.C.  can    exempt    from    taxation    only  certain 

R.  Co.  V.   McLean  county,   17  111.   291,  specified   kinds  of  property,  and  it  must 

295.  make     the   exemption    by    general    law. 

Under  Constitution  of  1848,  legislature  Constitution  of  1870,  Art.  9  §  3 ;  S.  and 

could  not  exempt  absolutely  any  person  C's.  Stat.  p.  146;  Cothran's  Stat.    (18S5) 

or  class  of  persons  from  payment  of  taxes,  p.  23. 
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When  the  application  was  made  to  the  court  below  for  judg- 
ment and  an  order  to  sell  its  lands  for  taxes,  the  plaintiff  resisted 
the  same,  on  the  ground  that  its  lands  were,  by  its  charter,  exempt 
from  taxation.  The  court  overruled  the  claim  to  be  exempt 
from  taxation,  and  gave  judgment  that  the  lands  should  be  sold. 
The  assignment  of  errors  questions  the  correctness  of  this  de- 
cision. 

The  36th  section  of  the  "  act  to  incorporate  the  subscribers 
to  the  Bank  of  the  State  of  Illinois,"  (Gale's  Stat.  99;  Acts  of 
1835,  14,)  passed  February  12,  1^35,  is  as  follows:  "-The  said 
bank  shall  pay  into  the  State  treasury,  annually,  on  the  first  day 
of  January,  one-half  per  cent  on  the  amount  of  capital  stock 
actually  paid  in  by  individuals,  in  lieu  of  all  taxes  and  impositions 
whatever." 

To  divest  the  legislature  of  the  inherent  right  of  taxation  upon 
every  species  of  property,  the  language  of  the  statute  relied  on 
must  be  clear  and  explicit.  In  this  section  the  legishiture,  for  an 
ample  consideration,  have,  by  words  not  liable  to  doubt  or  uncer- 
tainty, expressly  exempted  the  bank  from  all  taxes  and  impositions 
whatever.  Whether  this  was  a  wise  provision  is  not  a  question  for 
this  court  to  decide.  The  legislature  had  the  power  to  make 
this  contract  with  the  bank.  Such  contracts  have  frequently  been 
made,  and  their  validity  not  doubted.  A  similar  question  arose 
with  the  state  of  New  Jersey  (2  Harrison's  N.  J.  R,  80)  u})()n  a 
section  of  an  act  of  the  legislature,  incorporating  a  railroad  com- 
pany, which  provided  "That  the  company  shall,  after  the  expiration 
of  five  years  after  the  passage  of  this  act,  pay  to  the  treasurer  of 
this  state,  yearly  and  every  year,  a  tax  of  one  quarter  of  one  per 
cent.  uj)on  their  capital  stock  paid  in,  and  yearly  every  year  after 
the  expiration  of  ten  years,  a  tax  of  one  half  of  one  per 
[*305]  cent,  upon  the  capital  stock  so  paid  in  as  aforesaid  ;  and 
that  no  farther  or  other  tax  or  impost  shall  be  levied  or 
assessed  upon  said  company."  The  court  held  that  the  legisla- 
ture could  never,  after  the  passage  of  the  act,  have  imposed  any 
new  or  additional  tax  upon  the  company  for  its  franchises  or 
privileges. 

Its  charter  was  in  the  nature  of  a  contract,  and  the  state  would 
have  no  constitutional  power  thus  to  vary  its  terms  or  add  to  its 
burthens. 

We  are  clearly  of  opinion  that  the  court  below  erred  in  render- 
ing judgment  against  the  lands  owned  by  the  bank.  The  judg- 
ment is  consequently  reversed. 

Judgment  reversed. 
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WiLLARD  Keyes   et  al.   v.  Thomas   Jasper  et  al. 

Appeal  from  Adams. 

I.  Tender — slate  bank  notes  to  school  fund.  A  tender  of  the  bills  of  the  State 
Bank  of  Illinois,  in  payment  of  a  judgment  rendered  for  a  debt  due  the  school  fund  of 
a  township,  made  before  the  issuing  of  the  proclamation  of  the  governor,  auditor  and 
treasurer,  forbidding  their  reception,  is  good,  (a) 

This  cause  was  heard  in  the  court  below  at  the  April  term, 
1343,  before  the  Hon  Stephen  A.  Douglass.  The  injunction 
was  dissolved  and  the  bill  dismissed,  and  the  cause  brought  to 
tliis  court  by  the  complainants,  by  appeal. 

O.  H.  Browning  and  N.  Bushnell,  for  the  appellants. 
James  A.  McDougall,  for  the  appellees. 

Young,  Justice,  delivered  the  opinion  of  the  court :  The  com- 
plainants, Keyes,  Slayton,  and  Wood,  filed  their  bill  in  equity, 
and  obtained  an  injunction,  restraining  the  defendants,  Jasper, 
Seehorn,  Kimball,  and  Frazier,  from  proceeding  to  the  collection 
of  two  judgments  at  law,  which  had  been  recovered  against  them 
in  the  Adams  county  circuit  court,  for  the  gross  sum  of  illOO 
inclusive  of  interest,  but  exclusive  of  costs  ;  for  the  reason  that 
the  said  sum  of  money  was  due  to,  and  composed  a  part  of  the 
school  fund  of  township  number  three  (3)  south  of  the  base  line 
in  range  number  eight  (8)  west  of  the  fourth  principal  meridian, 
in  the  said  county  of  Adams;  and  as  such,  payable  in  the  notes 
of  the  State  Bank  of  Illinois,  which  the  defendants  re- 
fused to  receive.  It  appears  from  the  proceedings  in  the  [*306] 
cause,  that  the  complainants  tendered  the  whole  amount 
due  on  the  said  judgments,  to  Jasper,  as  sheriff,  on  the  6th 
day  of  September,  1842,  in  the  notes  of  the  State  Bank  of  Illi- 
nois, and  that  he  refused  to  receive  the  same ;  and  that  on  the 
7th  day  of  the  same  month,  they  tendered  the  like  amount, 
in  the  like  currency,  to  Seehorn,  as  treasurer  of  the  school 
fund  of  said  township,  which  he  also  refused  to  receive.  It 
further  appears,  that  all  the  costs  in  both  of  said  suits  at  law 
have  been  fully  paid  to  the  officers  and  persons  entitled  to  receive 
the  same. 

On  the  27th  day  of  September,  1842,  the  defendants  entered  a 
motion  to  dissolve  the  injunction  and  dismiss  tlie  complainants' 
bill,  for  want  of  equity  ;  and  on  the  25th  day  of  April,  1843,  the 
said  motion  was  sustained,  the  injunction  dissolved,  and  the  bill 
dismissed,  with  costs  ;  from  which  said  judgment  of  the  circuit 
court,  the  complainants  appealed  to  this  court. 

Case  Citing  Text. 
(a)  See  Hamilton  v.  Cook  County /^jj/,  519,  524. 

317 


807  Ballingall  v.  Cakpentek.  [Dec.  T. 

Syllabus. — Statement  of  the  Case. 

The  only  question  presented  by  the  record,  for  the  review  of 
this  court,  is  in  relation  to  the  complainants'  right  to  discharge 
said  judgments. in  the  notes  of  the  State  Bank  of  Illinois. 

This  case  comes  within  the  principles  already  settled  by  this 
court,  at  the  present  terra,  in  the  case  of  Daniel  B.  Bush,  school 
commissioner  of  Pike  County  v.  Stephen  Shipman  and  others,  ante 
186. 

The  tender  was  made  by  the  complainants  on  the  6th  and  7th 
days  of  September,  1842,  as  authorized  by  the  act  of  January  16, 
]836,  in  the  notes  of  the  State  Bank  of  Illinois  ;  and  before  the 
governor's  proclamation,  forbidding  the  reception  of  such  notes 
in  the  payment  of  college,  school,  and  seminary  debts  and  in- 
terest, which  did  not  take  effect  until  after  the  12th  day  of  the 
same  month. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Caton  and  Shields,  Justices,  dissented. 

Decree  reversed. 


Patrick  Ballingall  v.  Asa  Carpenter  et  al. 

Error  to  Dupage, 

1.  Bond — iitdeninity,  not  ifi  statute  form.     The  obligors  in  a  bond  given  upon  re- 
plevying a  fee-bill  under  §  7  of  the   "act  regulating  the  salaries,  fees,"  etc.,  cannot  ob- 
ject to  the  validity  of  the  bond,  because  its  condition   is  not  literally  in   accord- 

[-■307]  ance  with  the  statute.     Such  a  bond    is  a  voluntary  one,  and  the  obligors  can- 
not lake  advantage  of  their  own  neglect,  to  use  the  words  of  the  statute. 

2.  Same — feplevm.  The  statute  provides  for  a  party's  replevying  a  fee-bill  upon 
giving  bond  "  to  pay  the  same  at  the  next  ensuing  circuit  court  of  his  county  ;"  but  a 
l)ond  with  this  condition,  "  now  if  the  said  obligor  shall  present  said  fee-bill  at  the 
next  term  of  the  circuit  court  for  said  county,  and  if  the  same  be  adjudged  to  contain 
any  item  or  charge  not  authorized  by  law,  or  for  services  not  actually  rendered,  then 
this  bond  10  be  void,"  is  in  conformity  with  the  spirit  and  policy  of  the  statute,  and 
valid,  (rt) 

Tris  was  an  action  of  deht^  brought  by  the  plaintiff  in  error 
against  the  defendants  in  error,  on  a  bond  executed  by  the  defend- 
ants to  the  plaintiff,  in  order  to  replevy  a  fee-bill  issued  by  him  to 
the  sheriff  of  Dupage  county  against  Carpenter.  The  bond  is  for 
tlie  penal  sum  of  $50,  and  is  conditioned  as  follows :  "  The  con- 
dition of  the  above  obligation  is  such   that,  whereas,   the  said 

Cases  Citing  Text.  it  does  not    strictly   comply.     Barnes  v. 

{a)  Obligation  entered  into  volur.tarily,  Brookman,  107  HI.  317,  322. 
for  sufficient   consideration,    and    which  For  present  statute  controlling  replevy 

does  not  contravene  public  policy  or  some  of  fee-bill,  see  R.  S.  1874.  Costs    ch.  33, 

statute,  is  valid   as    common   law  obliga-  §  27  ;  S.  &  C.'s    Stats,    p.  644;  Cothran's 

tion,  although  attempt  was  made   to  exe-  Stats.  (1885)  p.   354. 
cute    it   pursuant  to  a  statute  with  which 
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Patrick  Balliiigall,  as  clerk  aforesaid,  did,  on  the  16th  day  of 
November,  A.  D.  1841,  issue  a  fee-bill  against  the  said  Carpenter, 
for  costs,  numbered  eighteen  (18),  amounting  to  the  sum  of 
twenty-three  dollars  and  seventy-five  cents,  which  has  been  re- 
plevied by  the  said  Carpenter.  Now  if  the  said  Carpenter  shall 
present  said  fee-bill  at  the  next  term  of  the  circuit  court  for  said 
county,  and  if  the  same  shall  be  adjudged  to  contain  any  item  or 
charge  not  authorized  by  law,  or  for  services  not  actually  ren- 
dered, then  this  bond  be  void."  The  declaration  is  in  the  usual 
form,  and  assigns  for  breaches  that  the  fee-bill  was  not  presented 
to  the  next  circuit  court  after  the  date  of  the  bond  ;  and  also  that 
it  was  not  adjudged  to  contain  any  item  or  charge  not  authorized 
by  law.  To  this  declaration  there  was  a  general  demurrer  by  the 
defendants,  and  joinder  by  the  plaintiff.  The  court  sustained 
the  demurrer  for  the  reason  that  the  condition  of  the  bond  was 
not,  in  its  opinion,  in  accordance  with  the  statute,  and  rendered  a 
judgment  in  favor  of  the  defendants  and  against  the  plaintiff,  for 
costs. 

The  cause  was  heard  before  the  Hon.  Richard  M.  Young,  at 
the  April  terra,  1843,  of  the  Dupage  circuit  court.  The  plaintiff 
brought  the  cause  to  this  court  by  writ  of  error.  The  defendants 
in  error  having  failed  to  join  in  error,  the  cause  was  set  down  for 
hearing  ex  parte. 

J,  Young  Scammon  and  Patrick  Ballingall,  for  the  plain- 
tiff in  error :  To  constitue  a  good  and  valid  condition,  it  is  nec- 
essary that  it  be  for  the  performance  of  an  act  that  is  lawful  and 
capable  of  being  performed.  Hurlestone  on  Bonds  (Law  Library) 
6;  Com.  Dig.,  Condition,  (D)  ;  1  Bac.  Abr.  (L). 

So  a  voluntary  bond,  given  to  deliver  property  to  the  sheriff,  is 
good  at  common  law,  although  it  does  not  conform  to  the  statute. 
i  Blackf.  359 ;  6  Littell  278-4 ;  Ohio  85. 

Although  by  2d  Geo.  IL,  c.  19,  §  28,  a  replevin  bond  [*308] 
"  shall  be  conditioned  for  prosecuting  the  suit  with  effect, 
and  without  delay,  and  for  duly  returning  the  goods  and  chat- 
tels," etc.,  etc.,  yet,  if  the  bond  be  conditioned  to  prosecute  with 
effect,  it  will  be  good,  although  it  do  not  require  that  the  suit 
shall  be  prosecuted  without  delay,  and  although  it  contains  an 
undertaking  to  indemnify  the  sheriff.  Dunbar  v.  Dunn,  10  Price 
51;  Austen  v.  Howard,  7  Taunt.  28;  2  Marshall  859. 

It  is  not  necessary  that  the  condition  of  an  appeal  bond  should 
be  in  the  form  prescribed  by  the  act  of  the  legislature  ;  if  it  have 
the  same  legal  effect  it  is  sufficient.  Pirtle's  Dig.,  Bond  16,  18  : 
3  Monroe  392 ;  8  J.  J.  Marshall  876 ;  4  Monroe  447. 

Replevin  and  other  bonds,  required  by  statute,  have  frequently 
been  decided  to  be  valid  common  law  obligations,  when  not  exe- 
cuted according  to  the  statute.  Pirtle's  Dig.,  Bond  28 ;  Strat- 
ton  V,  Rowan,  2  Bibb  199 ;  Cobb  v.  Curtiss,  l^Littell  285 ;  Steph- 
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enson  v.  Miller,  2  Littell  306 ;  Fant  v.  Wilson,  3  Monroe  342 ; 
Hay  V.  Rogers,  4  Monroe  225 ;  The  People  v.  Collins,  4  Johns. 
554. 

The  general  rule  is  that  a  bond,  whether  required  or  not  by- 
statute,  is  good  at  common  law,  if  entered  into  voluntarily,  and 
for  a  valid  consideration,  and  if  not  repugnant  to  the  letter  or 
policy  of  the  law.  Pirtle's  Dig.,  Bond  23  ;  2  J.  J.  Marshall  418  ; 
3  J.  J.  xMarshall  437-8. 

An  appeal  bond,  the  condition  of  which  is  not  in  conformity 
with  the  statute,  is  binding  upon  the  obligors.  Fournier  v.  Fag- 
gott,  3  Scam.  347. 

They  also  cited  United  States  v.  Linn  et  al.  15  Peters  291. 

Shields,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  of  debt,  on  a  penal  bond  given  by  tiie  defendants 
in  error  to  the  plaintiff  in  error,  upon  replevying  a  fee-bill.  The 
following  is  the  condition  of  the  bond:  "Now  if  the  said  Car- 
penter shall  present  said  fQe-bill  at  the  next  term  of  the  circuit 
court  for  said  county,  and  if  the  same  be  adjudged  to  contain  any 
item  or  charge  not  authorized  by  law,  or  for  services  not  actually 
rendered,  then  this  bond  to  be  void."  The  declaration  assigned 
breaches  of  the  condition.  The  defendants  demurred  to  the 
declaration,  and  the  court  sustained  the  demurrer.  The  plaintiff 
assi'^ns  this  decision  for  error.  The  seventh  section  of  the  "Act 
regulating  Salaries,  Fees,"  etc.,  (R.  L.  297  ;  Gale's  Stat.  300,) 
approved  February  19th,  1827,  gives  the  piu'ty  against  whom  a 
fee-bill  issues,  the  right  to  replevy  it,  upon  giving  a  bond,  with 
good  security,  "  to  pay  the  same  at  the  next  ensuing  circuit  court 
of  his  county."  This  is  a  voluntary  bond,  given  by  the 
[*309]  party  for  his  own  benefit,  in  a  case  where  the  law  author- 
izes,a  bond  to  be  given.  The  condition,  though  not  in  the 
words  of  the  statute,  is  in  conformity  witli  its  policy,  and  neitlier 
3'epugnant  to  its  letter  or  its  spirit.  In  such  a  case  the  obligor 
can  not  avail  himself  of  his  own  neglect  to  use  the  words  of  the 
statute.  He  is  estopped  from  urging  this  in  his  own  discliarge. 
This  same  principle  was  decided  in  the  case  oi  Fournier  y .  Faggott^ 
3  Scam.  348. 

The  judgment  below  is  reversed,  at  the  costs  of  the  defend- 
ants, and  the  cause  remanded. 

Judgment  reversed. 

(i)     Wilson,  Chief  Justice,  and  Lockwcod  and  Young,  Justices,  did  not  hear 
the  argument  in  this  cause,  and  gave  no  opinion. 
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Samuel  S.  Brooks,  for  the  use  of  James  A.  McDodgall,  y. 
James  McKinney  et  al. 

Errot  to  Morgan. 

1.  Continuance. — discretionary.  It  cannot  be  assigned  for  error  that  the  court 
granted  a  continuance  in  a  cause. 

2.  Witness — party  after  adjudication.  Where  an  action  ex  contractu  is  instituted 
against  several,  and  one  of  the  defendants  sets  up  a  defence  personal  to  himself,  and 
judgment  is  thereupon  rendered  in  his  favor,  the  cause  as  to  him  is  adjudicated,  and 
he  is  not  incompetent  as  a  witness,  by  reason  of  his  having  been  a  party  to  the  action, 

3.  Same — compulsion  of  party  in  interest.  If  a  party  in  interest  is  not  also  a  party 
to  the  record  in  a  suit,  he  may,  at  the  instance  of  the  opposite  party,  be  compelled  to 
testify  as  a  witness  against  his  own  interest ;  provided  his  answers  do  not  subject  him 
to  a  criminal  prosecution,  or  to  a  penalty  orlorfeiture.     {a) 

This  cause  was  heard  in  tlie  court  below,  before  the  Hon. 
William  Thomas,  at  the  November  term,  1839.  The  facts  of 
the  case  are  luily  stated  in  the  opinion  of  the  court.  The  cause 
was  brought  to  this  court  by  writ  of  error;  and  at  the  last  term 
an  opinion  was  delivered  reversing  the  decision  of  the  court  be- 
low. A  motion  was  made  for  a  re-hearing,  which  was  granted, 
and  the  cause  re-argued  by  J.  A.  McDougall,  for  the  plaintiff 
in  error.  He  contended  that  a  person  substantially  a  party  to  the 
suit,  though  not  nominally  a  party  to  the  record,  cannot  be  com- 
pelled to  testity.     GreenL  Ev.  398. 

Title  V.  Grevett,  2  Ld.  Raym.  1008.  Held  that  a  grantor  was 
a  competent  witness  to  prove  failure  of  title,  but  that  he  could 
not  be  compelled  to  testify. 

Hawkins  v.  Perkins,  1  Strange  406.  The  court  refused  to  com- 
pel bail  to  testify  against  his  principal. 

10  East  395,  402.  This  cause  was  decided  after  the  passage  of 
the  Stat.  46,  George  HI,  and  Lord  Ellenborougb,  one  of  the  twelve 
judges,  whose  opinions  before  the  house  of  lords  have 
been  referred  to  in  argument,  determined  the  cause,  hold-  [*  310] 
ing  that  an  inhabitant  of  a  parish,  not  a  party  to  the 
record,  but  substantially  a  party  to  the  suit,  could  not  be  com- 
pelled to  testify  against  his  interest. 

The  authority  of  this  case  was  recognized  fully  in  Mauran  v. 
Lamb,  7  Cowen  174.  Mrs.  Remsen  was  called  as  a  witness  by  de- 
fendants. She  objected  on  the  ground  that  the  suit  was  prose- 
cuted for  her  benefit.  The  court,  Woodwortli,  Justice,  lield  that 
although  not  nominally,  she  was,  in  fact,  party  plaintiff  in  the 

Cases  Citing  Text.  Taylor   12X11.353,355,     Since  1867   in- 

'a)  See  Talcot   v.  Dudley,    post.    427,       terested  witness  has   been    competent  for 

439.     Held  in  1851  that  defendant'spart-       most  purposes.     S.  and  C's.   Stats.    Evi- 

ner,  who  is  not  joined  as  defendant,  may       dknce,  ch.  51.^  I,  et  seq.\  Cothran's  Stats. 

be  called  as  plainlifFs  witnfess.     Crook  v.       (1885)  p.  662. 
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suit,  and  could  not  be  compelled  to  defeat  her  own  cause  of  action. 
The  same  rule  was  subsequently  recognized  by  the  same  court  in 
the  People  v.  Irving,  1  Wend.  21. 

The  right  secured  to  parties  in  interest  in  the  cases  last  referred 
to  does  not  come  in  collision  with  the  general  rule  laid  down  in 
the  books,  and  which,  since  the  46th  George  III,  may  be  consid- 
ered as  the  settled  law,  that  a  witness  cannot  be  excused  from 
testifying  for  the  reason  that  liis  evidence  may  subject  him  to  a 
subsequent  civil  suit.  According  to  the  current  of  modern  de- 
cisions, a  witness,  in  cases  of  this  kind,  may  be  compelled  to 
swear  against  his  interest ;  but  the  rule  "'s  different  where 
tlie  witness  is  directly  interested  in  the  issue,  as  plaintiff  or  de- 
fendant, in  which  event  the  court  will  protect  the  rights  of  the 
real  party  to  the  cause,  although  his  name  may  not  appear  upon 
the  record.  This  principle  was  recognized  by  this  court  in  the 
case  of  Smith  v.  Moore,  3  Scam.  462. 

It  is  well  settled  that  the  law  does  not  look  exclusivel}^  to  the 
interest  of  witnesses,  in  determining  their  competency  ;  adopting 
a  wise  policy  based  upon  a  consideration  of  the  frailties  of  human 
nature,  the  courts  will  not  hold  out  the  temptation  to  perjury, 
that  would  always  exist,  if  parties  in  interest  were  bound  to  tes- 
tify upon  questions  immediately  involving  that  interest.  This 
policy  applies  as  well  to  parties  litigant,  whose  names  are  not 
upon  the  record,  as  to  those  that  are  nominal  parties,  and  so  the 
courts  have  held  ;  and  it  is  upon  an  application  of  this  sound  rule 
of  policy,  as  well  as  law,  that  the  appellants  claim  a  reversal  of 
the  judgment  in  this  cause. 

Wm.  Thomas  and  J.  Lamborn,  for  the  defendants  in  error : 
The  only  question  involved  in  this  case  is,  as  to  a  i-ule  of  evidence, 
viz  :  Can  a  witness  be  compelled  to  testify  against  his  interest. 

The  defendants  in  error  insist,  that  the  witness  is  bound  to  tes- 
tify, and  rely  upon  the  following  authorities  in  support  of  their 
position:  1  Amer.  Law  Jour.  228 — the  opinions  of  the  twelve 
Judges;  1  Phillips'  Ev.,  fiist  Amer.  from  second  London  edition, 
Ch.  6,  34,  55;  2  Phillips'  Ev.,  Cowen  &  Hills'  Notes,  81, 
note  81  ;  Young  v.  Vredenberg,  1  Johns.  159  ;  Gay  v.  Carey, 
9  Cowen  44;  Hend  v.  West,  7  Cowen  752;  Field  v. 
[*311]  Field,  9  Wend.  398;  Leroy,  Bayard,  &  Co.  v.  Johnson, 
2  Peters,  193  ;  Greenl.  Ev.  455 ;  Kennedy  &  Co.  v. 
Barnett,  1  Bibb  154 ;  Gorham  v.  Carroll,  3  Littell  222 ;  Black  & 
Ci'ozier  v.  Crumb,  3  Littell  226 ;  Robinson  v.  Neale,  5  Monroe 
212  ;  Price  v.  Wood,  7  Monroe  223  ;  Sims  v.  Givan,  2  Blackf.  482; 
Lowery  v.  Perham,  20  Maine  240  ;  Copps  v.  Upham,  3  N.  Hamp. 
162  ;  Corse  v.  Wilson,  2  Iredell  234. 

Young,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  commenced  by  petition  and  summons,  at  the  March 
term  of  the  Morgan  circuit  court,  1839,  by  the  plaintiff.  Brooks, 
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for  the  use  of  McDougall,  against  the  defendants,  McKinney, 
Cloud,  Brockenbrough,  Lamborn,  Douglass,  and  McConnell,  as 
joint  makers  of  a  promissory  note,  for  the  sum  of  $150,  bearing 
date  the  26th  of  August,  1837,  and  payable  six  months  afterdate. 
Brockenbrough  alone  was  served  with  process  at  the  first  term, 
and  the  summons  returned  not  executed  as  to  the  other  defend- 
ants, by  order  of  the  plaintiff's  attorney.  On  the  calling  of  tlie 
cause  at  that  term,  the  plaintiff  moved  the  court  for  judgment  by 
default  against  Brockenbrough,  who  had  failed  to  plead  to  the 
action  ;  and  Brockenbrough  at  the  same  time  entered  a  cross- 
motion  to  dismiss  the  suit,  which  was  overruled.  He  then  moved 
the  court  to  continue  the  cause,  for  the  reason  that  the  process 
had  not  been  served  on  his  co-defendants,  by  order  of  the  plain- 
tiff's attorney.  This  motion  was  sustained,  and  the  plaintiff's 
motion  for  judgment  by  default  overruled.  The  plaintiff  excepted 
to  this  opinion  of  the  court,  but  the  exception  does  not  appear  to 
have  been  preserved  by  the  bill  of  exceptions  filed  in  the  cause. 
The  plaintiff  afterwards  sued  out  an  alias  petition  and  summons 
against  the  other  defendants,  which  was  returned  executed  upon 
all.  At  the  trial  of  the  cause,  McConnell  filed  a  separate  special 
plea,  personal  to  himself,  and  the  plaintiff  having  failed  to  reply 
to  the  same,  he  obtained  judgment  for  his  costs. 

The  other  defendants  filed  a  plea  of  payment,  upon  which  an 
issue  was  taken  by  the  plaintiff,  and  the  cause  submitted  to  a 
jury.  After  the  plaintiff  had  closed  his  testimony,  the  defend- 
ants called  upon  McConnell  as  a  witness  to  sustain  their  plea  of 
payment.  McConnell  objected  to  be  sworn  as  a  witness,  on  the 
ground  of  his  being  a  party  in  interest ;  and  upon  being  sworn 
upon  his  voire  dire,  by  direction  of  the  court,  testified  that  "  he 
was  a  party  in  interest  in  the  suit,  and  that  the  beneficial  interest 
in  the  note  was  in  him,  and  that  if  the  action  failed,  he  would  be 
a  loser  thereby  ;"  and  thereupon  insisted  upon  his  privilege  of 
being  exempted  from  testifymg  in  chief  against  his  interest. 
The  court  disallowed  his  objection,  and  required  him  to  be  sworn 
in  chief,  as  a  witness  for  the  defendants ;  and  his  evidence  went 
to  the  jury.  The  plaintiff  then  submitted  to  a  nonsuit, 
and  the  defendants  had  judgment  for  their  costs.  [*312] 

An  exception  was  taken  to  the  opinion  of  the  court, 
by  the  plaintiff,  and  the  following  are  assigned  as  causes  of  error, 
to  wit : 

First.  The  court  erred  in  continuing  the  cause  at  the  first 
term,  on  the  motion  of  Brockenbrough,  one  of  defendants,  for 
the  reason  that  the  process  was  not  served  on  his  co-defendants ; 
and,  Second.  In  requiring  McConnell  to  testify.  In  regard  to 
the  fiust  error  assigned,  it  is  only  necessary  to  say,  that  this 
court  has  already  decided  in  several  cases,  that  the  granting  (and 
until  the  passage  of  a  recent  statute,  the  refusing  also)  of  con- 
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tinuances  is  in  the  .general,  a  matter  of  sound  legal  discretion, 
and  that  the  decision  of  the  court  in  such  cases  cannot  be 
assigned  for  error.  Vickers  v.  Hill  et  al.  1  Scam.  307  ;  Crain  v. 
Bailey  et  al.  1  Scam.  321. 

As  to  the  second  cause  assigned  for  error,  two  questions  pre- 
sent themselves  for  the  consideration  of  the  court:  first,  Was 
McConnell  disqualified  from  testifying  as  a  witness  for  the 
defendants,  by  reason  of  his  being  a  co-defendant,  and  as  such 
a  party  to  the  record  ?  and,  secondly,  Was  he  entitled  to  exemp- 
tion, on  account  of  his  beneficial  interest  in  the  note  sued  upon, 
from  testifying  against  his  interest? 

Upon  the  first  point,  I  do  not  think  he  was  at  all  disqualified, 
from  the  circumstance  of  his  having  been  a  party  defendant  on 
the  record.  He  had  severed  from  his  co-defenclantsin  his  defence, 
by  pleading  special  matter  personal  to  himself,  and  had  judgment 
in  his  favor  for  his  costs.  The  cause  as  to  him  had  passed  to 
final  adjudication  ;  and  for  all  the  purposes  of  testifying  as  a 
witness  for  his  co-defendants,  if  not  otherwise  disqualified  or 
privileged,  he  had  become  severed  from  the  record.  United 
States  V.  Leffler  et  al.  11  Peters  86 ;  Smith  v.  Moore.,  3  Scam. 
464  ;   Greenl.  Ev.  400. 

The  remaining  question  is  one  of  more  difficulty,  on  account  of 
the  various  conflicting  decisions  upon  the  subject,  both  in  Eng- 
land and  the  United  States. 

The  plaintiff  in  error  relied  mainly  upon  the  following  authori- 
ties as  sustaining  the  position  that  the  party  in  interest,  although 
not  a  party  to  the  record,  cannot  be  compelled  to  testify  against 
his  interes't.  The  King  v.  The  Inhabitants  of  Woburn,  10  East  395  ; 
Blauranv.  Lamb,  7  C'owen  174;  Hawkins  y.  Perkins,  1  Strange 
406  ;   Title  v.  Grevett,  2  Ld.  Raym,  1008;  Greenl.  Ev.  398. 

The  case  in  10  East,  although  cited  by  Woodwortli,  J.,  as 
authority  in  the  case  of  Mauran  v.  Lamb,  in  7  Cowen  176,  does 
not  appear  to  me  to  be  at  all  analogous  either  to  that  case,  or  to 
the  case  under  consideration. 

The  case  referred  to  was  an  appeal  by  the  church  wardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Alban,in  the  county 
[*313]  of  Hertford,  against  an  order  of  the  justices  for  the  re- 
moval of  Mary  Brown,  widow,  and  her  children,  from  the 
parish  of  Woburn,  in  the  county  of  Bedford,  to  St.Alban.  John  Hil- 
liard,  an  inhabitant  of  the  appellants'  parish  of  St.  All)an,  and 
rated  and  paying  the  poor  rates  of  the  said  parish,  was  called  as 
a  witness,  on  the  part  of  the  respondents,  and  refused  to  give  ev- 
idence. The  sessions  decided  that  he  was  not  compellable  to  give 
evidence  ;  from  which  opinion  an  a]ipeal  was  prosecuted  to  the 
King's  Bench.  Lord  Ellenborough,  C.  J.,  delivered  the  judgment 
of  the  court.  The  question  was,  whether  a  rated  inhabitant  of 
the  appealing  parish  could  be  called  upon  and  examined  as  a  wit- 
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ness,  when  called  upon  by  the  respondents,  against  his  interest. 
His  lordship  said  :  "  Tlie  parties  appealing  before  the  court  of 
quarter  sessions,  as  appeared  by  the  proceedings  returned  to  this 
court,  were  the  church  wardens  and  overseers  of  the  parish  of  St. 
Alban,  which  at  first  seemed  to  afford  an  answer  to  the  objection, 
that  the  inhabitant  proposed  to  be  called  was  not  a  party  to  the 
proceeding;  but  in  reality  the  appeal  is  by  them  on  behalf  of  the 
inhabitants  of  the  parish,  who  are  all  of  them  paying  to  the  rates, 
the  parties  grieved  and  are  all  directly  and  immediately  interested 
in  the  event  of  the  proceeding,  by  which  the  maintainance  of  the 
pauper  is  to  be  fixed  on  them,  or  removed  from  tliem,  as  well  as 
the  costs.  It  is  a  long  established  rule  of  evidence,  that  a  party 
to  the  suit  cannot  be  called  upon,  against  his  will,  by  the  opposite 
party,  to  give  evidence."  Here  it  will  be  perceived,  by  the  declar- 
ations of  his  lordship,  that  Hilliard  was  a  party  to  the  suit,  and 
not  merely  a  party  in  interest,  which  is  a  very  different  relation. 
The  title  of  the  suit  is  "  The  King  v.  The  Inhabitants  of  Wo- 
hurnf^  the  person  called  as  a  witness  was  one  of  those  inhabitants, 
and  as  such,  Lord  Ellenborough  said,  was  a  party  to  the  suit  ;  the 
appeal  being  on  belialf  of  the  inhabitants  of  the  parish.  If,  as  his 
lordship,  at  first  supposed,  Hilliard,  although  interested,  was  not  in 
reality  a  party  to  the  suit,  it  is  clearly  inferable,  from  the  lan- 
guage employed,  that  his  decision  would  have  been  very  different. 
Mr.  Greenleaf,  in  commenting  upon  this  subject  in  his  excellent 
treatise  on  Evidence,  remarks  :  "  Whether  corporators  are  parties 
within  the  meaning  of  this  rule  is  a  point  not  perfectly  clear.  Cor- 
porations, it  is  to  be  observed,  are  classed  into  public,  or  munici- 
pal, and  private  corporations.  The  former  are  composed  of  all  the 
inhabitants  of  any  of  the  local  or  territorial  portions  into  which 
the  country  is  divided,  in  its  political  organization,  such  as  coun- 
ties, towns,  boroughs,  local  parishes,  and  the  like.  These  corpo- 
rations sue  and  are  sued  by  the  name  of  'the  inhabitants  of  such 
a  place  ;  each  inhabitant  is  directly  liable  in  his  person  to  arrest, 
and  in  his  goods  to  seizure  and  sale,  on  the  execution  which  may 
issue  against  the  collective  body  by  that  name;  and,  of  course 
each  one  is  a  party  to  the  suit.  Being  parties,  it  would  [*314] 
seem  naturally  to  follow,  that  these  inhabitants  were  nei- 
ther admissible  as  witnesses  for  themselves,  nor  compellable  to 
testify  against  themselves."     Greenleaf's  Ev.  380-81. 

The  case  oiMauran  v.  Lamh,  in  7  Cowen,  174,  is  admitted  to  be  a 
case  in  point,  if  it  may  be  regarded  as  authority  for  the  plaintiff. 
That  was  a  case  in  assumpsit,  where  the  plaintiff,  as  bearer  of  a 
check  on  the  bank  of  North  America,  brought  suit  against  the  de- 
fendants, as  drawers,  for  $1,912.02,  payable  to  No.  25  or  bearer. 
It  was  admitted,  on  the  trial,  that  the  plaintiff  had  no  interest  in 
the  check,  but  sued  for  the  benefit  of  Mrs.  Remsen,  to  whom  the 
check  belonged,  with  her  consent.     Among  other  witnesses,  the 
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defendant  offered  Mrs.  Remsen,  the  person  for  whose  benefit  the 
action  was  brought,  but  on  her  claiming  the  privilege  not  to  tes- 
tify against  her  interest,  the  court  excused  her  from  giving  evi- 
dence. On  a  motion  for  a  new  trial,  the  court  decided,  per  Wood- 
worth,  J.,  on  the  authority  of  the  case  of  the  King  v.  The  Inhabit- 
ants of  Woburn,  10  East  395  ;  Title  v.  Grevett,  2  Lord  Raymond 
1008  ;  and  Appleton  v.  Boyd,  7  Mass.  131,  that  she  was  not  bound 
to  testify  against  her  interest,  and  denied  the  motion.  The  de- 
cision I  hold  to  be  against  the  current  of  authorities  on  that  sub- 
ject. I  have  already  shown  that  it  is  not  analogous  to  the  case 
reported  in  10  East,  for  the  reason  that  Mrs.  Remsen  could  not 
be  considered  as  a  party  to  the  suit,  as  was  the  case  of  Hilliard, 
in  the  King  v.  The  Inhabitants  of  Woburn.  In  the  case  of  Title  v. 
Grevett,  2  Lord  Raymond  1008,  Holt,  C.  J.,  said:  "  A  man  that 
conveys  lands  may  be  a  witness  to  prove  that  he  had  no  title, 
because  that  is  swearing  against  himself,  but  he  is  not  compella- 
able  to  give  such  evidence."  This  whole  case,  as  reported,  does 
not  embrace  more  then  eight  or  ten  lines  ;  contains  no  reasoning 
or  reference  to  authorities  ;  was  made  during  the  reign  of  Queen 
Anne,  in  1703  ;  and  does  not  comport  with  the  weight  of  the  more 
modern  English  authorities  on  that  subject,  even  if  it  may  be  con- 
sidered in  any  respect  similar  to  tlie  case  before  the  court. 

The  case  of  Hawkins  v.  Perkins,  1  Strange  406,  is  reported  as 
anonymous,  and  as  having  been  decided  at  Guildhall,  before  Pratt, 
C.  J.,  about  the  year  1720.  The  entire  case  is  reported  as  fol- 
lows :  "  Case  upon  a  note.  The  plaintiff  called  one  of  the  defend- 
ants' bail  to  prove  the  hand,  and  whether  he  was  bound  to  give 
evidence  was  the  question.  The  chief  justice  said,  if  he  was  a 
subscribing  witness,  he  would  oblige  him,  but  otherwise  he  would 
leave  him  to  his  lil)erty." 

In  Greenleaf's  Ev.  398,  the  rule  is  laid  down  as  stated  by  the 
plaintiffs'  counsel,  and  the  case  of  Mauran  v.  Lamb,  7  Cowen  174, 
cited  in  support  of  it.  This  case  is  also  referred  to  as  authority 
in  1  Phil.  &  Am.  on  Evidence  158,  note  3. 

The  case  of  Mauran  v.  Lamb  was  decided  by  Wood- 
[*  315]  worth,  J.,  in  the  year  1827.  The  judge  says,  in  deliver- 
ing his  opinion,  that  "it  is  well  settled  that  the  plaintiff 
on  the  record  cannot  be  compelled  to  give  testimony ;"  and  there- 
fore infers  that  Mrs.  Remsen,  who  was  only  a  party  in  interest, 
and  not  plaintiff  on  the  record,  was  not  compellable  to  give  tes- 
timony. He  then  cites  as  authority  Bain  v.  Hargrave,  K.  B.  35th 
Geo.  III.,  M.  S.  cited  in  Peake's  Ev.  184;  in  which  Lord  Kenyon 
held,  that  he  would  not  oblige  a  witness  to  answer  any  question 
that  might  tend  to  charge  him  with  a  debt ;  that  a  man  might 
come  and  charge  himself  voluntarily  with  a  debt ;  but  could  not 
be  compelled  to  charge  himself  civilly,  any  more  than  to  make 
himself  liable  to  a  criminal  prosecution ;  and  Baynes  v.  Towgood^ 
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37th  Geo.  III.,  M.  S.  Ihid.^  in  which  his  Lordship  said,  he  would 
not  compel  a  witness  to  give  evidence  which  would  subject  him 
to  a  pecuniary  penalty.  He  then  cites  the  case  in  10  East,  and 
2  Lord  Raymond,  and  concludes  with  the  case  of  Appleton  v. 
Boyd,  7  Mass.  131. 

1  will  now  proceed  to  show  that  this  case  of  Mauran  v.  Lamb, 
which  appears  to  be  a  leading  case  in  some  of  the  modern  ele- 
mentary treatises  on  the  subject  of  evidence,  is  against  the  weight 
of  authorities,  both  English  and  American,  and  tends  to  establish 
a  rule,  which,  in  its  operation,  in  many  cases  would  go  far  to 
defeat  the  ends  of  justice. 

In  the  case  of  Appleton  v.  Boyd,  above  referred  to,  it  was  held 
by  Parsons,  C.  J.,  that  Parker  who  had  sworn  that  he  was  a 
partner  in  trade  with  Appleton,  the  plaintiff,  and  that  he  was 
jointly  and  equally  interested  with  him,  in  the  event  of  the  suit, 
could  not  be  compelled  to  testify  against  his  interests. 

This  question  afterwards,  in  the  year  1830,  underwent  a  very 
elaborate  examination  in  the  supreme  judicial  court  of  Massachu- 
setts, wliere  the  cases  of  The  United  States  v.  Grundy,  3  Cranch 
•  344;  Webster  v.  Lee,  5  Mass.  334;  and  the  case  of  Appleton  v. 
Boyd,  were  severally  reviewed,  and  determined  to  be  against  the 
current  of  authorities  upon  that  subject. 

Shaw,  C.  J.,  who  delivered  the  opinion  of  the  court  in  the  case 
of  Bull  et.  al.  v.  Loveland,  10  Pick.  9,  said,  that  this  question 
had  been  the  subject  of  much  discussion,  and  difference  of 
opinion  among  eminent  judges,  and  those  of  the  greatest  experi- 
ence in  nisi  prius  trials,  both  in  England  and  the  United  States. 
That  the  case  decided  by  Chief  Justice  Marshall,  in  3  Cranch, 
*'  that  a  man  was  not  bound  to  testify  against  his  interest  in  a  civil 
case,  was  before  the  discussion  in  England,  and  the  opinions  of 
the  judges  in  the  House  of  Lords,  growing  out  of  questions 
raised  in  Lord  Melville's  trial.  That  the  case  of  Webster  v.  Lee 
did  not  call  for  the  expression  of  an  opinion  upon  the  question, 
whether  the  witness  could  be  compulsorily  required  to  testify 
against  his  will.  And  that  when  the  same  point  again  came  be- 
fore Chief  Justice  Parsons,  in  Appleton  v.  Boyd,  at  7iisi 
prius  ;  upon  which  he  ruled  that  a  witness  could  not  be  [*  316] 
required,  without  his  consent,  to  testify  against  his  own 
pecuniary  interest,  the  question  was  not  noticed  or  argued  by 
the  counsel,  on  either  side,  and  that  the  judge  cited  no  authority 
in  support  of  his  opinion.  That  this  subject  underwent  much 
discussion  pending  the  impeachment  against  Lord  Melville,  in 
1806,  upon  which  occasion  the  question  was  put  to  the  judges  by 
the  House  of  Lords.  That  the  question  was  presented  in  two  or 
three  different  forms,  slightly  varying  in  terms,  but  it  was  sub- 
stantially the  same  in  each.  That  eight  of  the  judges  and  the 
Lord  Chancellor  were  of  opinion  that  the  witness  was  bound  to 
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answer  a  question,  although  his  answer  might  render  i;im  li;i!>io 
to  a  civil  action;  the  other  four  judges  expressing  a  ccLUiaiy 
opinion.  That  in  order  to  remove  the  doubts,  which  such  a  tlii- 
ference  of  opinion,  among  eminent  judges  implied,  ihe  aeC  «ii" 
46th  Geo.  III.,  chap.  37,  was  pass<^d,  declaring  that  a  v/iiness 
cannot  by  law  refuse  to  answer  a  question  relevant  to  the  matter 
in  issue,  the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  him  to  a  penalty,  or  forfeiture  of  any 
nature  whatsoever,  by  reason  oidy,  or  on  the  sole  ground,  that  the 
answering  of  such  question  may  establish,  or  tend  to  establish,  that 
he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.  That  Lord 
Erskine,  then  Lord  Chancellor,  stated,  that  notwithstanding  some 
difference  of  opinion  among  high  authorities,  he  considered  the 
law  so  far  precise,  clear,  and  perspicuous,  tliat  no  nev/  law  was 
necessary,  otherwise  than  in  the  form  of  a  declaratory  law  ;  and 
that  in  tliis  suggestion  he  was  countenanced  ))y  Lord  Eldon,  who 
was  not  then  in  judicial  office.  He  then  refers  for  authority,  to 
1  Phillips'  Ev.,  Am.  ed.,  208;  Peake's  Ev.,  8d  edition,  193;  1 
Hall's  Lav/  Journal  228;  1  Starkie's  Ev.  135;  4  Harris  &  Johns. 
348;  2  Harris  &  Gill  147;  4  Sergeant  &  Rawle  397;  5  Pick. 
448  ;  and  then  comes  to  the  following  conclusion  :  "  On  the  whole 
we  think  the  weight  of  authority  is  in  favor  of  the  rule,  that  a 
witness  may  be  called  and  examined  in  a  matter  pertinent  to  the 
issue,  where  his  answer  will  not  expose  liim  to  a  criminal  prose- 
cution, or  tend  to  subject  him  to  a  penalty  or  forfeiture,  although 
they  may  otherwise  adversely  affect  his  pecuniary  interest."  So 
thut  the  rule  of  evidence  ou  this  subject,  in  Massachusetts,  may 
now  be  considered  as  established  adversely  to  that  laid  down  by 
Chief  Justice  Parsons,, in  the  two  cases  refei'red  to,  which,  not- 
withstanding the  high  character  of  that  eminent  judge,  cannot  at 
this  day  be  regarded  as  atithority. 

In  the  case  of  Le  Roy,  Bayard  ^  Qo.  v.  Johnson,  2  Peters  194, 
Mr.  Justice  Washington,  wiio  delivered  the  opinion  of  the  court, 
said:  ''The  general  rule  of  law  in  relation  to  witnesses,  who  are 
interested  in  the  event  of  the  cause,  goes  no  farther  than  to  ex- 
clude them  from  giving  testimony  in  favor  of  that  })arty  to  whom 
their  interest  inclines  them.  If  they  stand  in  point  of 
j"*317]  interest,  indifferent  between  the  litigating  parties,  or  if 
they  testify  against  their  interest,  the  reason  of  the  rule 
which  excludes  their  testimony  no  longer  exists." 

In  Peake's  Ev.  160,  the  writer  says,  after  reviewing  a  great 
number  of  cases  on  this  stibject,  "  I  shall  conclude  this  section 
by  observing,  thnt  a  man  who  is  interested  in  the  event  of  a 
suit,  is  objectionable  only  when  he  comes  to  prove  a  fact  con- 
sistent with  his  interest ;  for  if  the  evidence  he  is  to  give  l)e 
contrary  to  his  interest,  he  is  the  best  possible  witness  that  can  be 
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called,  and  no  objection  can  be  made  to  him  by  the  party  in  the 
cause." 

In  the  case  uf  Banerman  et  al.  v.  Radenius,  7  Term  R.  664, 
which  was  determined  in  the  court  of  King's  bench,  in  the  38th 
year  of  George  III.,  it  was  contended,  on  the  trial,  for  the  pur- 
pose of  avoiding  proof  of  the  admissions  of  Banerman  &  Co.,  the 
nominal  plaintiffs,  that  Van  Dyck  &  Co.  were  the  real  parties  in 
interest,  and  ought  not  to  be  concluded  by  such  evidence,  as 
Banerman  &  Co.  had  only  acted  as  their  agents.  Lord  Kenyon, 
chief  justice,  remarked,  that  it  was  said  by  a  very  learned 
judge.  Lord  Macclesfield,  towards  the  beginning  of  the  17th 
century,  that  the  most  effeciual  way  of  removing  land  marks, 
would  be  by  innovating  upon  the  rules  of  evidence.  That  he 
had  been  in  the  profession  more  than  forty  years,  and  had  prac- 
tised both  in  courts  of  law  and  equity  ;  and  that  if  it  had  fallen 
to  his  lot  to  form  a  system  of  jurisprudence,  whether  or  not  he 
would  have  established  two  different  courts  with  different  juris- 
dictions, and  governed  by  different  rules,  it  was  not  necessaryfor 
him  to  sa}'.  That  it  Avas  wiser  to  act  in  conformity  with  settled 
principles,  than  to  leave  it  to  the  judges  of  the  law,  to  relax  from 
those  certain  and  established  rules  by  which  tliey  are  sworn  to 
decide.  If,  said  his  lordship,  tlie  question  that  has  been  made, 
in  the  case  which  was  then  before  him,  had  arisen  before  Sir 
Matthew  Hale,  or  lords  Holt  or  Hardvvicke,  he  believed  ib  never 
would  have  occurred  to  those  sitting  in  a  court  of  law,  that  they 
could  have  gone  out  of  the  record,  and  considered  third  per- 
sons as  parties  in  the  cause.  Here,  he  continued,  it  has  been 
contended  that  Banerman  &  Co.  are  to  be  laid  out  of  tlie  cause 
entil•el3^  and  we  are  desired  to  substitute  Van  Dyck  &  Co.  as 
plaintiffs  in  their  room.  That  he  could  not  conceive  on  what 
ground  it  could  be  said,  that  Banerman  &  Co.  may  be  considered 
not  as  parties  in  the  cause  for  the  purpose  of  rejecting  their  ad- 
missions, and  yet  as  the  parties  in  the  cause  for  the  purpose  of 
preventing  their  being  examined  as  witnesses,"  etc.  The  result 
was  a  non-suit  on  the  part  of  the  plaintiffs,  as  in  the  case  now  be- 
fore this  court.  Ashhurst,  Grose,  and  Lawrence,  Justices,  de- 
livered separate  opinions,  agreeing  in  all  respects  with  that  of 
the  chief  justice. 

The  question  presented  by  the  bill  of  exceptions  in  the 
case  of  Taney  v.  Kemp,  4  Harris  &  Johns.  348,  was  :  Shall  [*318] 
a  witness  be  compelled  in  a  court  of  law  to  answer  a  ques- 
tion touching  the  issue  in  the  cause,  where  such  answer  may  ex- 
pose him  to  a  civil  action  ?  Dorsey,  justice,  who  delivered  the 
opinion  of  the  court,  said  that  the  witness  ought  to  be  compelled 
to  testify,  provided  his  answer  would  not  subject  him  to  a  crim- 
inal prosecution,  or  to  a  penalty  or  forfeiture.  That  to  permit  a 
witness  to  shelter  himself,  under  such  a  plea,  would  have  a  tend- 
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ency  greatly  to  obstruct  the  cause  of  justice.  And  in  the  case  of 
Stodderts'  Lessee  v  Manning^  2  Harris  &  Gill  157,  the  court  below 
refused  to  the  plaintiff  the  benefit  of  Thomas  Burgess'  testimony, 
on  the  score  of  incompetency,  on  account  of  his  supposed  interest 
in  the  event  of  the  suit.  Earle,  justice,  who  delivered  the  opinion 
of  the  appellate  court,  said,  we  think  their  honors  did  wrong 
in  rejecting  his  testimony.  That  Burgess  was  called  to  swear 
against  his  own  interest,  and  that  it  was  not  for  him,  as  a  wit- 
ness, to  excuse  himself  from  giving  evidence  on  that  ground. 
That  since  the  case  of  Taney  v.  Kemp,  above  cited,  it  may  be 
laid  down  as  a  rule  of  evidence,  that  no  person  shall  be  exempted 
from  giving  testimony  on  the  ground  that  his  answer  may  affect 
his  interest.  That  although  the  effect  of  his  testimony,  in 
establishing  a  particular  boundary,  might  deprive  him  of  a  part 
of  his  own  land,  or  subject  him  to  the  plaintiffs'  action  for  a 
trespass,  he  was  equally  within  the  operation  of  the  rule  ;  and  in 
neither  case  entitled  to  exemption  from  giving  evidence  in  the 
cause. 

In  the  case  of  Sarah  Devoll  v.  David  M.  Brounell,  5  Pick.  447, 
Brounell,  the  defendant,  who  was  trustee  of  Benjamin  Devoll, 
was  called  upon  by  the  plaintiff,  as  a  witness  to  prove  that  the 
bill  of  sale  executed  to  him  was  fraudulent  as  against  cred- 
itors, and  that  he  had  secreted  the  property.  He  refused  to 
answer.  Per  curiam  :  We  think  he  is  bound  to  answer  the 
questions,  although  he  may  thereby  charge  himself.  The  con- 
stitutional provision,  that  no  subject  shall  be  compelled  to 
furnish  evidence  against  himself,  does  not  relate  to  questions  of 
property. 

In  2  Phillips' Ev.,  Cowen  &  Hill's  Notes,  81,  note  81,  it  is 
said,  "A  person  interested  in  the  event  of  the  cause  is  compe- 
tent, when  his  interest  is  adverse  to  the  party  calling  him  ;"  and 
numerous  American  authorities  are  cited  in  support  of  this  doc- 
trine. 

In  2  Blackf.  462,  it  is  decided,  that  to  exclude  a  witness  on  the 
ground  of  interest,  he  must  appear  to  be  interested  in  favor  of  the 
party  who  calls  him.  This  case  appears  to  have  been  decided 
mainly  on  the  authority  of  Oxenden  v.  JPenerice,  2  Salk.  691, 
where  it  was  determined  that  "the  legatee  in  a  will  is  not  a 
competent  witness  at  common  law  to  support  the  will,  because  it 
is  his  interest  to  support  it;  but  he  is  a  good  witness  to  disprove 
the  will,  for  he  then  swears  against  his  interest." 

In  3  Littell  222,  226,  Carroll,  as  assignee  of  Kern  pie, 
[*319]  who  was  assignee  of  Raybourn,  who  was  assignee  of  Kise, 
brought  suit  against  Gorham.  On  the  trial  the  court 
ruled  that  Kise,  although  the  payee  of  the  note,  if  called  by  Gor- 
luira,  the  maker,  to  prove  the  consideration  usurious,  was  obliged 
to  testify,  although  against  his  own  interest.     In  1   Bibb,  154,  it 
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was  decided  that  a  witness  interested  in  a  suit,  by  having  agreed 
to  pay  part  of  the  costs,  may  be  examined,  when  called  by  that 
party  to  whom  the  interest  of  the  witness  was  opposed. 

In  the  case  of  Rohinson  et  al.  v.  Neal  et  al.  5  Monroe  214-15, 
Judge  Wills,  who  delivered  the  opinion  of  the  court,  said  :  "  The 
last  question  we  shall  notice  arises  from  the  rejection  of  a  witness 
by  the  court  below,  when  offered  by  the  defendants,  to  depose  on 
trial.  There  was  a  demise  in  the  declaration  to  the  fictitious 
lessee  by  Elisha  Cole.  The  witness  offered  stated  that  he  was 
interested  in  favor  of  the  plaintiff's  recovery,  and  expected  to 
get  the  benefit  of  the  recovery  if  he  did,  and  that  it  would  be 
compelling  him  to  depose  against  his  interest  if  compelled  to  de- 
pose at  all ;  that  he  was  the  person  intended  to  be  described  in 
the  declaration,  as  a  lessor,  by  the  name  of  Elisha  Cole ;  but  that 
his  name  was  not  Elisha,  but  Elijah,  Cole  ;  and  that  he  knew  of 
no  person  by  the  name  of  Elisha  Cole."  The  court  below  refused 
to  permit  him  to  be  sworn  in  chief,  to  which  the  defendants  ex- 
cepted. That  this  witness  could  not  be  excused  on  the  score  of 
interest  in  the  controversy  is  well  settled.  It  takes  an  interest, 
which,  if  he  should  depose,  would  subject  him  to  penal  proceed- 
ings, to  excuse  a  witness,  as  held  by  this  court  in  Crorham  v.  Oar- 
roll^  3  Littell  221.  Subjecting  the  witness  to  a  loss  by  civil  suit 
is  not  sufficient  to  excuse  him  from  telling  the  truth. 

The  last  case  I  will  refer  to,  although  many  others  might  be 
cited  in  support  of  this  doctrine,  is  the  case  of  Lowneyv.  Perham^ 
20  Maine  240.  Perham  drew  a  bill  of  exchange,  dated  October 
5,  1836,  upon  Tainter,  for  $3000,  payable  to  his  own  order,  at  the 
Suffolk  Bank  of  Boston,  nine  months  after  date,  which  bill  was 
endorsed  by  Perham  and  one  Treat.  The  bill  was  protested  for 
nonpayment,  Lowney  became  the  holder,  and  brought  suit  upon 
it  against  Perham.  On  the  trial  the  defendant  called  one  Alfred 
Johnson  to  prove  "  whether  the  plaintiff  did  not  inform  him  how 
much  he  gave  for  said  draft,  and  what  it  was."  The  witness  de- 
clined answering,  on  the  ground  that  he  was  interested  in  the 
bill,  having  been  a  joint  purchaser  of  it  with  the  plaintiff.  The 
court  below  decided  that  Johnson  was  not  bound  to  answer  the 
enquiry,  and  he  did  not.  Shepley,  Justice,  who  delivered  the 
opinion  of  the  appellate  court,  said  that  the  inferior  court  might 
properly  exclude  the  testimony  of  Johnson  as  irrelative  on  another 
ground,  but  not  on  account  of  his  interest  in  the  suit.  That 
although  Johnson  was  beneficially  interested  in  the  re- 
covery of  the  money,  he  could  not  be  regarded  as  a  party  [*320] 
to  the  suit. 

It  seems  to  me  that  these  authorities,  when  taken  together, 
clearly  establish  the  doctrine  that  a  person  cannot  be  excused 
from  testifying  against  his  interest,  unless  he  is  a  party  to  the 
record.     His  being  a  party  interested  in  the  recovery  only,  as  in 
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the  case  of  McConnel,  will  not  be  sufficient  to  entitle  him  to  ex- 
emption against  the  general  rule.  If  this  kind  of  evidence  weie 
privileged  the  real  party  in  interest  might  frequently  obtain  an 
advantage  over  a  defendant  who  might  have  made  tiie  contract 
with  his  agent,  by  bringing  the  action  in  the  name  of  the  agent, 
as  nominal  plaintiff,  and  thereby  deprive  the  defendant  of  his 
evidence,  and  then  upon  the  trial  refuse  to  give  evidence  himself 
on  account  of  his  interest  in  the  suit. 

By  commencing  suits  in  this  way,  in  the  name,  or  for  the  use 
of  persons  in  no  way  interested  in  the  cause  of  action,  set-offs 
may  be  prevented,  the  direct  payment  of  costs  avoided,  and  if  the 
secret  interest  should  be  successfully  concealed  during  the  prog- 
ress of  the  suit,  the  result  might  be  very  different,  in  many  cases, 
from  what  it  would  be,  if  the  names  of  the  real  parties  in  interest 
were  upon  the  record.  A  bankrupt,  for  instance,  might,  in  this 
way,  through  the  agency  of  a  confidential  friend,  conceal  a  por- 
tion of  his  choses  in  action,  and  commence  and  prosecute  suits 
for  his  own  benefit  and  to  the  prejudice  of  his  creditors,  after  an 
assignment  of  his  effects.  It  is  against  the  policy  of  the  law, 
therefore,  as  it  is  against  private  right,  to  encourage  or  sanction 
secret  trusts  between  parties,  in  all  cases  where  the  courts  can 
properly  interfere  to  prevent  them.  Nor  should  it  be  permitted 
for  a  person  in  this  way  to  do  by  another  that  which  he  could  not 
do  by  himself.  Now,  suppose  this  suit  had  been  commenced  in 
the  name  of  Brooks  for  the  use  of  McConnel,  or  McConnel  had 
taken  an  assignment  and  commenced  it  in  his  own  name,  could  it 
have  been  sustained  ?  Could  he,  as  defendant,  have  filed  the  plea 
that  he  did  and  tlien  have  taken  judgment  against  himself,  as 
plaintiff,  for  his  costs  ?  It  is  only  necessary  to  state  the  proposi- 
tion to  show  its  absurdity. 

But  it  may  be  said  that  after  McConnel  had  discovered  his  in- 
terest upon  voire  dire  the  defendants  might  have  availed  tliem- 
selves  of  his  testimony  by  bill  of  discovery,  and  would  therefore 
have  had  no  reason  to  complain  if  he  had  been  exempted  from 
testifying  orally  in  court.  But  is  this  so,  even  if  it  should  be  ad- 
mitted that  a  bill  of  discovery  might  lie  used  against  a  party  in  in- 
terest who  is  not  a  party  to  the  record  ?  A  jury  had  been  empan- 
eled, and  the  cause  was  in  progress  of  trial,  when  McConnel  was 
called  upon  to  testify.  Would  the  court,  at  this  stas^e  of  the  pro- 
ceedings, have  arrested  the  trial,  discharged  the  jury,  and  con- 
tinued the  cause,  for  such  purpose  ?  I  presume  not.  But 
[*  321]  suppose  a  continuance,  under  such  circumstances,  could 
have  been  obtained  by  the  defendants,  and  an  opportunity 
thereby  afforded  to  file  a  bill  of  discovery,  of  what  possible  ad- 
vantage would  it  have  been  to  McConnel  thus  to  have  disclosed 
the  facts  by  answering  such  a  bill,  rather  than  b}''  testifying,  as  a 
witness,  in  open  court  ?     On  the   contrary,  it  appears  to  me  that 
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the  interest  of  a  party  thus  situated  would  be  best  promoted,  in 
the  general,  by  testifying  orally  in  court ;  for  then  all  his  evi- 
dence, as  well  that  which  made  for  him,  as  against  him,  would  go 
to  the  jury  ;  while  his  answer  to  a  bill  of  discovery,  if  unfavor- 
able to  the  party  seeking  it,  might  not,  at  his  election,  go  to  the 
jury  at  all. 

With  this  view  of  the  case  I  am  instructed,  by  a  majority  of 
the  court,  to  give  it  as  our  opinion,  that  if  the  party  in  interest  is 
not  also  a  party  to  the  record,  he  may,  at  the  instance  of  the  op- 
posite party,  be  compelled  to  testify  as  a  witness  against  his  in- 
terest, provided  his  answers  do  not  subject  him  to  a  criminal 
prosecution,  or  to  a  penalty  or  forfeiture.  We  therefore  think 
that  the  circuit  court  decided  correctly,  under  the  circumstances, 
in  requiring  Mc(3onnel  to  be  sworn  and  examined  in  chief  as  a 
witness. 

Caton,  Justice,  delivered  the  following  dissenting  opinion : 
The  only  question  which  I  propose  to  consider  is  whether  the 
real  party  to  a  suit,  although  his  name  does  not  appear  on  the 
record,  can  be  compelled  to  testify  against  his  interest.  It  was 
decided  by  this  court,  at  the  last  term,  (3  Scam.  464,)  that  a  party 
to  the  record  cannot  be  compelled  to  testify,  even  if  he  have  no 
objection  himself,  without  the  consent  of  the  real  party.  This 
rule  is  established  and  sustained  from  considerations  of  public 
policy,  and  it  is  inflexible.  Dangers  of,  and  temptations  to  per- 
jury, first  establislied  it,  and  necessity  of  uniformity  has  made  it 
universal.  If  it  is  considered  dangerous  and  unwise  to  compel  a 
mere  nominal  party,  who  has  no  interest  in,  or  right  to  control 
tlie  suit,  how  much  greater  the  danger  in  forcing  upon  the  stand 
him  whose  rights  alone  are  directly  in  controversy.  Is  he  more 
likely  to  tell  the  truth,  or  has  he  less  temptations  to  perjury,  than 
if  his  name  happened  to  be  written  in  the  title  of  the  cause?  He 
is  in  fact,  to  all  intents  and  purposes,  a  real  party  to  the  cause  ; 
and  we  have  a  statute  authorizing  a  judgment  for  costs  to  be  ren- 
dered directly  against  the  pei'son  for  whose  use  a  suit  is  com- 
menced. Every  imaginable  reason  applies  to  excuse  him,  when 
his  name  does  not  appear  on  the  record,  that  can  be  presented 
when  it  does.  But  this  is  not  a  case  of  first  impression.  I  think 
it  is  as  well  settled,  by  the  decisions  of  the  most  respectable  courts, 
both  in  England  and  America,  as  the  other  case  where  the  nomi- 
nal party  is  excused. 

In  the  case  of  Hex  v.  The  Inhabitants  of  Wohurn,  upon  the  trial 
of  an  appeal  by  the  church  wardens  and  overseers  of  the 
poor,  in  the  case  of  the  removal  of  a  pauper,  one  Hillard,  [*  322] 
an  iiihabitant  of  the  appellant's  parish,  rated  and  paying 
to  the  poor  rates  of  the  parish,  was  offered  as  a  witness  by  the 
other  side,  and  it  was  held  that  he  was  not  botmd  to  give  evi- 
dence, when  he  objected  himself.     Lord  Ellenborough  held  that 
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although  the  appeal  was  taken  by  the  church  wardens  and  over- 
seers of  the  poor,  still,  in  reality,  the  appeal  was  taken  on  behalt' 
of  the  inhabitants  who  pay  the  rates,  and  are  the  parties  grieved. 
He  says,  "  It  is  a  long  established  rule  of  evidence,  that  a  party 
to  a  suit  cannot  be  called  upon,  against  his  will,  to  give  evidence  ;  " 
and  it  was  held  that  he  was  such  a  party.  But  it  is  said  thattliis 
witness  was  a  party  to  the  record,  yet  I  think  this  is  not  so.  His 
name  nowhere  appears  on  the  record,  but  the  suit  is  in  the  cor- 
porate name  of  "  the  inhabitants."  He  might  have  been  a  party 
in  the  interest  one  day  and  not  the  next,  and  yet  no  change  made 
in  the  title  of  the  cause.  The  decision  was  not  on  the  ground 
that  the  witness  was  not  a  party  to  the  record ;  but  the  chief 
justice  expressly  says,  that  tliat  was  not  the  case,  which  he  at 
first  thought  a  good  answer  to  the  objection,  but  on  more  mature 
consideration,  he  was  excused  alone  on  the  ground  that  he  was 
a  party  in  interest. 

In  Mauran  v.  Lamb,  1  Cowen  174,  the  suit  was  on  a  check. 
The  defendant  called  a  witness,  who  swore  she  was  the  owner  of 
the  check,  and  objected  to  testifying.  The  court  held  that  she 
was  not  bound  to  give  evidence,  and  in  delivering  the  opinion  of 
the  court,  Woodworth,  Justice,  says  :  "  Mrs.  Remsen  was  the 
real  plaintiff  and  had  a  direct  interest  in  the  event  of  the  suit.  I 
think  she  was  not  bound  to  give  evidence,  except  with  her  as- 
sent." 

The  same  rule  was  also  held  in  The  People  v.  Irving,  1  Wend. 
21,  where  Southerland-  says:  "When  the  persons  called  upon  to 
testify,  alleged  under  oath,  that  they  were  the  parties  in  interest, 
and  entitled  to  the  subject  matter  in  controversy,  in  the  suit  in 
which  their  testimony  was  sought  as  witnesses,  the  judge  did 
right  to  discharge  them."  And  the  same  rule  is  also  repeated 
by  chief  justice  Richardson,  in  giving  the  opinion  of  the  court,  in 
Copp  V.  Upham,  3  N.  H.  R.  162.  He  says,  "  It  is  a  well  settled 
rule  that  a  real  party  to  a  suit  cannot  be  compelled  to  testify,  al- 
thought  his  name  does  not  appear  upon  the  record.'*  So  Mr. 
Greenleaf,  in  his  work  on  Evidence,  (Greenl.  Ev.  3980  lays  down 
the  same  doctrine  in  unqualified  terms.  He  says,  "  Nor  can  one 
who  is  substantially  a  party  to  the  record  be  compelled  to  testify, 
although  he  be  not  nominally  a  party."  And  after  a  review  of 
most,  if  not  all  of  the  cases,  the  learned  editors  to  the  last  Ameri- 
can edition  to  Phillips'  Evidence,  lay  down  the  same  principle, 
without  hesitation.  Cowen  and  Hill's  notes  to  Phil.  Ev.,  part  1, 
141. 

In  Robinson  v.  Neal,  5  Munroe  214  (See  also  4  Johns.  140),  the 
court  says  that  the  lessor  of  the  plaintifi^,  in  ejectment, 
[*  323]  cannot  be  compelled  to  testify,  for  the  reason  that  he  is 
the  party  beneficially  interested,  although  he  is  not  nomi- 
nally a  party. 
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In  Title  V.  Grrevftt,  2  Ld.  Raymond  1008,  chief  justice  Holt 
lays  down  the  rule  as  undeniable  law,  that  "  a  man  that  conveys 
land,  may  be  a  witness  to  prove  that  he  had  no  title,  because 
that  is  swearing  against  himself,  but  he  is  not  compellable  to 
give  such  evidence  ;''  and  although  he  uses  but  few  words  to  con- 
vey his  ideas,  yet  he  is  correspondingly  clear  and  perspicuous, 
and  his  decisions  have  always  been  considered,  by  all  courts,  as 
entitled  to  very  great  consideration.  It  is  supposed  that  this 
case,  and  all  other  preceding  ones,  holding  the  same  doctiine,are 
overruled  in  the  case  of  Banerman  et  al.  v.  Radenius,  7  Term  R. 
661,  in  which  Lord  Kenyon  says :  "  If  the  question  that  has 
been  made  in  this  case  had  arisen  before  Sir  M.  Hale,  or  Lords 
Holt,  or  Hardwicke,  I  believe  it  never  would  have  occurred  to 
them,  sitting  in  a  court  of  law,  that  they  could  have  gone  out  of 
the  record,  and  considered  third  persons  as  parties  in  the  cause." 
And  yet  let  it  be  remembered,  that  the  same  Holt  is  here  referred 
to,  whose  brief  but  distinct  decision  I  have  just  given.  This 
language  of  Lord  Kenyon  shows  that  he  had  no  thoughts  himself 
that  he  was  overruling  that  decision  of  Lord  Holt,  and  probably 
never  expected  that  it  would  be  made  use  of  for  that  purpose.. 
Nor  was  that  the  question  before  him.  The  enquiry  there  was 
whether  the  declarations  of  the  nominal  party  to  the  suit  could 
be  given  in  evidence,  when  the  party  in  interest  objected. 

The  case  relied  on,  in  5  Pick.  447,  goes  too  far,  and  holds, 
that  a  party  to  the  record  may  be  compelled  to  testify  as  a 
witness. 

But  I  do  not  design  to  wander  away  from  the  question  before 
me,  and  deny  what  I  admit  it  could  hardly  require  authorities  to 
be  cited,  to  prove,  that  a  witness  may  be  compelled  to  testify, 
although  his  testimony  may  expose  him  to  a  civil  prosecution,  or 
that  he  is  a  competent  witness,  if  called  by  the  party  against 
whom  his  interest  is.  I  may  admit,  with  propriety,  that  if  the 
interest  of  the  witness  is  only  collateral,  that  if  his  rights  are  not 
directly  in  litigation,  he  cannot  claim  exemption,  although  this 
principle  has  occasioned  a  great  struggle  in  obtaining  a  footing  in 
courts  of  law,  and  in  England,  required  an  act  of  parliament  to 
settle  it.  But  such  is  not  the  question  which  we  are  now  examin- 
ing. The  present  enquiry  is  whether  one  who  is  a  real  and  sub- 
stantial party  in  interest,  who  may  be  obliged  to  use  the  name  of 
another  to  assert  his  rights,  is  compellable,  when  he  objects,  to 
testify  in  his  own  cause  ;  and  hence  I  do  not  think  that  cases  in 
which  this  question  did  not  arise,  and  probably  was  not  thought 
of,  however  numerous  they  may  be,  can  justly  be  considered  as 
authorities  in  this,  and  especially  of  sufficient  weight  to  overturn 
a  number  of  cases  in  the  most  respectable  courts  in  England  and 
America,  both  ancient  and  modern,  where  the  question  came 
directly    in     judgment,  and   was    the    only    point     on     which 
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[*32-J:]  the  decision  turned;  and  more  particularly  too,  wlien 
these  decisions  have  been  referred  to  and  adopted  by  the 
most  learned  and  able  commentators  on  the  law  of  evidence.  I 
have  searched  in  vain  to  find  a  case  where  the  question  has  been 
tlius  clearly  and  distinctly  presented,  where  such  a  party  has 
has  been  compelled  to  testify,  when  he  has  objected.  It  would 
perhaps  be  improper  for  me,  in  assiii^ning  briefly  the  reasons  which 
have  led  me  to  the  opinion  which  I  entertain,  to  review  at  length, 
all  the  cases  which  are  relied  upon  by  my  brother  Young,  in  sup- 
port of  the  decision  of  the  majority  of  the  court,  for  the  purpose 
of  pointing  out  wherein,  with  all  deference,  in  my  judgment, 
they  are  not  applicable  to  this  particular  question.  I  think  I 
must  be  already  understood  a  5  holding  a  wide  difference,  between 
the  cases  where  the  witness'  interest  may  be  only  collaterally, 
remotely,  or  incidentally  affected,  and  where  he  is  in  reality 
the  owner  of  the  subject  matter  in  dispute,  and  his  rights  and 
interests  are  directly  in  controversy.  I  confess,  it  seems  to  me, 
that  most  of  the  authorities  referred  to  apply  to  the  first  class  of 
cases. 

.  I  however  admit  that  the  case  of  Lowney  v.  Perliam^  20  Maine 
240,  seems  to  be  in  point,  so  far  as  one  of  the  expressions  of  the 
court  goes,  but  it  may  be  remarked  that  the  case  did  not  at  all- 
depend  on  this  question,  for  the  court  held  that  the  testimony 
was  properly  excluded,  on  another  ground,  so  that  it  was  quite 
unnecessary  for  the  court  to  say  what  might  have  been  insuf- 
ficient to  exclude  it. 

But  it  was  urged  at  the  bar,  that  unless  McConnel  was  com- 
pelled to  testif}^  the  party  is  without  remedy,  because,  as  was 
supposed,  he  could  not  be  made  a  defendant  to  a  bill  of  discovery. 
But  this  is  an  entire  mistake.  It  is  not  against  parties  to  the  record 
alone,  that  a  bill  of  discovery,  in  aid  of  a  suit  at  law,  may  be  filed. 
The  general  rule  is,  (and  1  knowof  but  one  exception)  that  who- 
ever cannot  be  used  as  a  witness,  may  be  made  a  defendant  to 
such  a  bill,  and  the  converse  of  the  proposition  is  generally  true. 
But  admitting  the  light  of  the  party  to  make  the  i)eneficial  plaintiff 
a  defendant  to  a  bill  of  discovery,  it  is  said  tliatit  is  better  for  the 
witness,  and  more  convenient  and  expeditious  for  all  parties,  tliat 
he  should  testify.  This  may  be  so,  or  it  may  not;  of  this,  if  it 
is  liis  legal  right,  he  should  be  allowed  to  judge.  But  the  same 
reasoning  would  apply,  and  with  equal  force,  to  show  that  the 
nominal  party  had  better  be  obliged  to  swear  as  a  witness  ;  and 
that  hence  the  rule  that  exempts  him  is  not  law.  We  are  not 
seeking  so  much  to  know  what  the  rule  should  be,  as  to  learn 
what  it  is.  If  it  is  wrong,  it  should  be  altered  elsewhere.  The 
legislature  has  already  clothed  the  courts  of  law  with  the  power 
to  compel  the  production  of  all  necessary  books  and  papers,  and 
have  thus  superseded  the  necessity  of  this  aid  from  the  courts  of 
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chanceiy,  to  a  great  extent,  and  if  necessary,  they  will 
extend  it  still  farther.  If  the  party  was  surprised,  upon  [*325] 
the  trial,  by  discovering  the  position  of  the  proposed  wit- 
ness, and  in  conseqaence,  a  verdict  went  against  him,  the  court 
would  grant  him  a  new  trial,  and  enable  him  to  procure  the  evi- 
dence properly.  The  circumstances  of  this  case,  I  know,  are 
extraordinary,  and  such  as  may  never  again  occur ;  but  the  prin- 
ciple which  we  are  deciding  may  be  of  frequent  application,  and 
we  must  remember,  while  we  are  deciding  this  case,  we  are  also 
deciding  many  others. 

I  think  the  plaintiff  in  interest  should  not  have  been  compelled 
to  testify. 

Although  I  did  not  participate  in  the  decision  of  this  case  on 
the  former  argument,  I  think  the  court  then  decided  correctl}'", 
and  that  the  same  decision  should  be  again  made. 

Treat,  Justice,  said  :     I  dissent  from  the  opinion  of  the  court, 
and  concur  generally  in  the  views  expressed  by  Mr.  Justice  (yaton. 
*  Judgment  affirmed. 


Peter  Baker  v.  Robert  G.  Ormsby,  guardian,  etc. 

Appeal  from  Gallatin. 

1.  Guardian  and  ward — right  of  action.  The  record  of  a  cause  showed  that  a 
suit  was  commenced  up  jn  two  promissory  noies,  before  a  justice  of  the  peace,  in  the 
name  of  a  guardian,  but  the  record  did  not  show  whether  the  notes  were  made  to  the 
guardian  or  his  wards:  Held,  that  the  reasonable  presumption  was  that  the  notes 
were  payable  to  the  guardian,  as  such,  and  not  to  the  wards  ;  and  that  if  such  was  the 
case,  he  had  an  undoubted  right  to  bring  suit  on  the  notes,  in  his  own  name,  without 
stating  for  whom,  or  in  what  character  he  sued. 

2.  Same — pleading  office.  In  such  a  note  the  word  "  guardian  "  is  only  descripiio 
personce,  and  not  necessary  to  be  proved,  and  therefore  cannot  be  put  in  issue  by  plea 
in  abatement,  {a) 

This  cause  was  heard  in  the  Gallatin  circuit  court  at  the  May 
term,  1843,  before  the  Hon.  Walter  B.  Scates,  who  rendered  a 
judgment  for  the  plaintiff  for  l$77.88  and  costs  of  suit.  The  de- 
fendant appealed  to  this  court. 

J.  A.  McDouGALL,  for  the  appellant,  cited  3  Scam.  118 ;  15 
Peters  1. 

M.  Y.  Johnson,  for  the  appellees,  cited  1  Chit.  Plead.  262. 

Treat,  Justice,  delivered  the  opinion  of  the  court :     This  was 
an  action  instituted  before  a  justice  of  the  peace  of  Galla- 
tin county,  in  the  name  of  "  Robert  G.  Ormsby,  guardian  [*326] 
for  Oliver,  Sarah  M.,  and  Jane  Ormsby,"  against  Peter 

Cases  Citing  Text.  him  as   administrator.     Laycock  v.  Ole- 

(a)  Administrator  may  sue  in  his  own       son,  60  111.  30,  32  ;  Newhall  v.  Turney, 
name,  for  breach  of  contract  made  with       14  111.  338. 
22.    Scam.  Vol.  4.  337 
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Baker.  The  justice  gave  judgment  in  favor  of  Ormsby  for 
$69.95.  Baker  prosecuted  an  appeal  to  the  circuit  court,  and 
there  pleaded  in  abatement,  that  Ormsby  was  not  guardian  by 
virtue  of  any  law  of  this  state.  The  court  sustained  a  demurrer 
to  the  plea,  and  affirmed  the  judgment  of  the  justice.  Baker 
brings  the  case  to  this  court  by  appeal,  and  assigns  for  error  the 
decision  of  the  circuit  court  sustaining  the  demurrer  to  the  plea 
in  abatement. 

It  appears  from  the  transcript  of  the  justice,  that  the  action 
was  brought  on  two  promissory  notes,  but  the  notes  are  not  cop- 
ied, or  otherwise  referred  to,  in  the  record.  From  the  silence  of 
the  record  in  this  particular,  and  the  peculiar  manner  in  which 
the  action  was  brought,  the  reasonable  presumption  is,  that  the 
notes  were  made  payable  to  Ormsby,  in  the  style  in  which  he 
sues,  and  not  to  the  individuals  described  as  his  wards.  If  that 
was  the  case,  he  had  an  undoubted  right  to  bring  suit  on  the 
notes  in  his  own  name,  without  stating  tor  whom,  or  in  what 
character,  he  sued.  The  words  guardian,  etc.,  were  merely  de- 
scriptive of  the  person  of  the  plaintiff;  were  not  necessary  to  be 
proved,  and  therefore  could  not  be  put  in  issue  by  a  plea  in  abate- 
ment. Buffum  V.  Chadwick,  8  Mass.  104 ;  The  King  v.  Box,  6 
Taunt.  325. 

The  circuit  court  decided  correctly  in  entertaining  the  demur- 
rer, and  its  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Hugh  L.  Pentecost  et  al.  v.  John  H.  Magahee. 

Appeal  from  Edwards. 

1.  Appeal — dissolution  of  injunction.  An  appeal  or  writ  of  error  does  not  lie  from 
an  order  of  a  court  dissolving  au  injunction.  But,  semble,  that  where  the  only  prayer 
of  a  bill  is  for  an  injunction,  an  order  dissolving  the  injunction  is  equivalent  to  a  dis- 
missal of  the  bill,  and  is  a  final  disposition  of  the  cause. 

2.  Same — only  from  final  order.  A  cause  mu<;t  be  finally  disposed  of  in  the  court 
below,  before  either  party  can  carry  it  to  the  appellate  court,  and  assign  errors,  on  tlie 
record,  (a) 

Cases  Citing  Text.  on  its  face  is  final  order  from  which  ap- 
{d)  Appeal  does  not  lie  from  interlocu-  peal  lies.     Weaver  v.  Poyer,  70  111.  567. 
tory  judgment  or  decree.     Hayes  v.  Cald-  Order  merely  appointing  receiver  is  in- 
well,  5  Gilm.   33,  35  ;    Fleece  v.  Russell,  terlocutory.     Coates  v.  Cunningham,  80 
13  111.  31,  33  ;  Keel  v.  Bently,  15  111.  22S  ;  111.  467. 

Woodside  v.  Woodside,  21  111.  207.  Order  merely  sustaining  demurrer   to 

Order  sustaining   demurrer  to  bill  in  petition  for  mandamus  is   interlocutory, 

chancery  is  interlocutory.  Knapp  v.  Mar-  Benevolent  Assn.  etc.  Fire  Department  v. 

shall,  26  111.  63.  Farwell,  5  Bradw.  240,  242, 
Order  dismissing  bill  for  lack  of  equity 
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The  decree  or  order  in  this  cause  in  the  court  below,  dissolv- 
ing the  injunction,  was  made  at  the  September  term,  1842,  before 
the  Hon.  William  Wilson. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellants.  A.  Lin- 
coln, for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  [*  327] 
Pentacost  and  Pickering  exhibited  their  bill  in  chancery, 
against  Magahee  and  others.  The  bill  prayed  for  an  injunction 
staying  proceedings  on  a  judgment  at  law  recovered  by  Magahee 
against  the  complainants,  and  for  further  specific  and  general  re- 
lief. An  injunction  was  obtained  according  to  the  prayer  of  the 
bill.  The  defendants  filed  their  answers,  and  on  their  motion, 
the  court  dissolved  the  injunction.  The  bill  was  not  dismissed. 
The  complainants  prosecute  an  appeal  from  the  decision  of  the 
court  dissolving  the  injunction. 

This  couit  has  already  decided  in  the  case  of  Cornelius  v.  Coons^ 
Breese  15,  that  an  appeal  or  writ  of  error  does  not  lie  from  an 
order  of  the  court  dissolving  an  injunction.  It  was  so  held  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Young  v. 
G-rundy,  6  Cranch  51.  The  reason  is,  that  the  dissolution  of  an 
injunction  is  an  interlocutory,  and  not  a  final  decree.  The  cause 
must  be  finally  disposed  of  in  the  circuit  court,  before  either  party 
can  bring  it  here,  and  assign  errors  on  the  record.  If  the  only 
prayer  of  the  bill  had  been  for  an  injunction,  the  decree  dissolv- 
ing it,  might  have  operated,  as  a  dismissal  of  the  bill,  and  a  final 
disposition  of  the  cause.  The  bill  however  prayed  for  other  re- 
lief, and  did  not  fall  with  the  injunction,  but  was  retained,  and 
the  complainants  are  still  at  liberty  to  proceed  with  it  to  a  final 
hearing.  Until  that  hearing  is  had,  or  the  cause  otherwise  fin- 
ally disposed  of,  the  complainants  cannot  bring  it  before  this 
court. 

The  appeal  is  dismissed,  with  costs  against  the  complainants. 

Appeal  dismissed. 


Alexander  Dunlap  v.  Lucien  Berry. 

Appeal  from  Morgan. 

I.  Execution  i^osT^roofof.  Where  an  execution  is  lost,  the  execution  docket 
kept  by  the  clerk,  and  the  entries  therein  of  the  date  and  amount  of  the  execution, 
where  the  clerk  testifies  to  the  regularity  of  the  docket,  are  admissible  as  evidence  of 
the  facts  stated  therein,     {a) 

Cases  Citing  Text.  lost    execution  was  issued.      Becker  v, 

(a)  Transcript  from  execution  docket  is       Quigg,  54  111.  390,  396. 
competent  evidence  tending  to  prove  that 
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2.  Lost  WRITING — evidence.  A  witness,  in  giving  testimony  of  the  contents  of  a 
lost  writing,  may  make  use  of  any  memorandum  to  refresh  his  memory,  (b) 

3.  Sheriff — keld to  reasonable  diligence.  In  an  action  against  a  sheriff,  for  falsely 
returning  an  execution  ntilla  bona,  ihe  court  instructed  the  juiy  that  if  ihey  believed 
that  the  defendant  in  the  execution  had  property  in  the  county  sufficient  to  pay  the 
execution,  or  part  thereof,  and  the  sheriff  by  reasonable  diligence  and  exertion,  could 
have  made  the  amount  of  the  execution,  or  part  thereof,  they  should  find  for  the 
plaintiff:  Held,  that  the  instruction  was  correct. 

4.  Same — same.  It  is  the  duty  of  an  officer  having  an  execution  in  his  hands  against 
the  propei'ty  of  a  defendant,  to  make  reasonable  exertions  to  levy  upon  the  property  of 
the  defendant  in  his  county  ;  and  if  he  fails  to  exercise  due  diligence  in  the  discharge 
of  his  duty  in  this  respect,  he  is  responsible  for  whatever  loss  or  detriment  the  person 
who  commits  the  execution  to  his  hands  may  sustain,  in  consequence  of  such  failure. 

5.  Sale — delivery  essential  to  pass  title.     A  sale  of  a  portion  of  the   bricks  in  a  kiln, 

by  the  thousand,  cannot  be  complete    until    those  sold  are  separated  in  some 
[*  32S]  mode  from  the  general  mass.     To  make  such  sale  good,  there  must  be  an  ac- 
tual or   virtual  delivery  of  the  property  sold. 

6.  ExECUiiON — right  of  property.  A  sheriff  is  not  bound  to  notice  bare  assertions 
of  individuals,  as  to  their  claim  to  property  in  the  possession  of  a  defendant  in  an  exe- 
cution; he  is  only  required  to  notice  legal  claims  fairly  exhibited, 

7.  Witness — state  facts;  jziry  conchide.  A  witness  where  there  is  a  conflict  as  to 
the  ownership  of  property,  should  sta*e  facts,  and  let  the  jury  draw  conclusions.  A 
statement  by  a  witness,  that  he  "considered"  property  his  own,  is  no  evidence  that  it 
was  so:  it  is  merely  an  expression  of  opinion. 

8.  Evidence — action  v,  sheriff.  Semble.  That  in  an  action  against  a  sheriff,  for  a 
false  return  to  an  execution,  it  is  unnecessary  to  produce  the  judgment  upon  which  it 
was  issued. 

The  proceedings  in  this  cause,  in  the  Morgan  circuit  court,  were 
had  ab  the  June  term,  1842,  before  the  Hon.  Samuel  D.  Lock- 
wood  and  a  jury.  Verdict  and  judgment  were  rendered  for  the 
plaintiff  for  ^210.54.  The  defendant  appealed  to  this  court.  The 
facts  appear  in  the  opinion  of  the  court. 

J.  A.  McDougall,  for  the  appellant,  relied  upon  the  following 
points  and  authorities:  ¥irst.  The  court  below  erred  in  admit- 
ting proof  of  execution,  and  return  by  the  docket,  without  pre- 
vious evidence  of  a  judgment.  Crowley  v.  Blewett,  12  Mod.  128; 
4  Phillips'  Ev.  403. 

Second.  Tlie  court  erred  in  permitting  witness  (Yates)  to  tes- 
tify from  a  copy  of  memorandum.  2  Phillips'  Ev.  751-7  ;  3  Phil- 
lips' Ev.  1238-9,  and  note  ;  Ibid.  870  ;  Jones  v.  Stroud,  2  Carr. 
and  Payne  196  ;  Church  v.  Perkins,  3  Term  R.  749. 

Third.  The  instructions  given  at  the  instance  of  the  plaintiff 
were  erroneous.  The  first  instruction  lays  down  a  rule  which 
would  charge  sheriffs  whenever  tliere  was  property  within  the 
county,  whereas  the  sheriff  is  only  liable  in  cases  of  gross  negli- 
gence. Breese's  App.  18,  19.  The  third  instruction  determines 
a  question  of  fact  in  issue  before  the  jury.  The  other  instruc- 
tions excepted  to  are  calculated  to  mislead  the  jury  ;  and  it  is  in- 
sisted that  the  testimony  of  a  witness,  that  he  considered  certain 

{b)   While  witness  may  use   memoran-       which  he  testifies.    C.  &  A.    R.   Co.  v. 
dum  to  refresh  his  memory,  he  must  be       Adler,  56  111.  344,  348. 
able  to  say  that  he  remembers  the  facts  to 
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property  his  was  evidence  of  the  fact.  It  would  not,  of  course, 
be  conclusive,  but  it  should  go  to  the  jury,  with  the  accorapauyiuq- 
circumstances,  and  receive  such  consideration  as,  in  their  opinion, 
the  evidence  and  circumstances  justified.  In  the  absence  of  other 
testimony  and  opposing  circumstances,  it  would  be  conclusive. 
•  Fourth.  The  court  erred  in  overruling  the  motion  for  a  new 
trial  ;  no  judgment  having  been  introduced,  the  verdict  was  not 
sanctioned  by  testimony. 

Wm.  Thomas,  (with  whom  was  Richard  Yates  and  John  W. 
Evans,)  for  the  appellee:  The  sheriff  is  bound  to  use  reasonable 
diligence  to  find  property,  and  the  plaintiff  is  not  bound  to  show 
property,  in  order  to  make  the  sheriff  liable  for  neglect,  in  not 
levying  an  execution.     Hargrave  v.  Penrod,  Breese's  App.  15. 
A  sheriff  cannot  return  that  he  was  misled,  and  therefore 
did  not  execute  process  ;  because,  he  may  take  the  posse  [  *329  ] 
comitatus  ;  nor  can  he  return  that  he  had  levied  on  goods, 
and  afterwards  lost  them,  nor  that  a  defendant  had  been  rescued. 
7  Comyn'sDig.;  title  Return  282  ;  Bell  v.  North,  4  Littell  135. 

A  sheriff  is  bound  to  use  all  reasonable  endeavors  to  execute 
process  against  the  person.  He  should  go  to  the  house  of  the 
defendant  to  ascertain  whether  he  is  at  home,  and  if  not,  to  learn 
where  he  is — particularly  when  he  resides  in  the  immediate  neigh- 
borhood, and  if  instead  of  pursuing  that  course,  he  chooses  to  rely 
upon  vague  information,  obtained  from  casual  enquiries  in  the 
streets,  that  the  defendant  is  not  at  home,  he  does  it  at  his  peril. 
Hinman  v.  Borden,  10  Wend.  371 ;  Bell  v.  The  Commonwealth, 
1  J.  J.  Marsh  557. 

To  put  the  sheriff  upon  proof  of  the  correctness  of  his  return, 
prima  facie  evidence  of  its  falsity  is  enough  ;  as  proving  that  the 
defendant  had  property  in  his  possession.  Morgan  v.  Seymour,  5 
Wend.  310. 

Whatever  weight  may  be  attached  to  an  ofl&cial  return,  under 
other  circumstances,  when  it  is  directly  attacked,  it  should  not  be 
permitted  to  balance  against  prima  facie  evidence.     Ibid. 

If  a  party  be  in  possession  of  goods  apparently  the  property  of 
a  debtor,  the  sheriff,  who  has  a,  fieri  facias  to  execute,  is  bound  to 
enquire  whether  the  party  in  possession  is  so  bona  fide  ;  and  if  he 
find  the  possession  is  held  under  a  fraudulent  bill  of  sale,  he  is 
bound  to  treat  it  as  null  and  void,  and  levy  under  the  writ.  Lo- 
rick  V.  Crowder,  15  Eng.  Com.  Law  R.  165. 

Upon  the  question  of  evidence,  the  decisions  in  the  following 
cases  prove  that  the  Court  below  properly  admitted  the  secondary 
evidence  :  Winn  v.  Patterson,  9  Peters  663 ;  Hinman  v.  Bruce, 
13  Johns.  529  ;  3  Phillips'  Ev,  1067,  note  723. 

Shields,  Justice,  delivered  the  opinion  of  the  court :  This  was 
an  action  on  the  case  by  Lucien  Berry  against  Alexander  Dunlap, 
sheriff  of  Morgan  county,  brought  in  the  Morgan  circuit  court, 
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for  a  false  return  to  a  writ  of  fieri  facias  sued  out  of  the  clei'k's 
office  of  the  Morgan  circuit  court,  in  favor  of  said  Berry  against 
one  Elias  Elder,  and  placed  in  the  hands  of  Dunlap,  sheriff  of 
Morgan.  The  declaration  contains  three  counts,  each  averring  a 
return  on  the  said  writ,  "  That  he  (Dunlap)  had  made  diligent 
search  and  no  property  found  to  satisfy  the  writ."  The  two  first 
counts  state  that  during  the  life  time  of  the  execution,  and  while 
in  the  hands  of  the  said  Dunlap,  the  said  Elder  had  property  in 
the  county,  of  which  Dunlap  had  notice  ;  and  the  third  count  states 
that  he  had  property  out  of  which,  with  due  diligence,  the  amount 
of  the  debt  could  have  been  made ;  and  that  he  fraudulently 
failed  and  neglected  to  use  such  diligence,  etc.  Dunlap 
[  *o30  ]  pleaded  not  guilty  to  this  declaration,  and  the  parties 
went  to  trial. 

The  bill  of  exceptions  shows  that  upon  the  trial,  proof  having 
been  given  of  the  loss  of  the  execution,  and  return  set  forthin  the 
declaration,  the  court  permitted  the  execution  docket  of  the  clerk, 
and  the  entries  therein  of  the  date  and  amount  of  said  execution, 
the  clerk  having  first  testified  as  to  the  regularity  of  such  docket, 
to  be  given  in  evidence  of  such  facts.  Dunlap,  by  his  counsel, 
objected  to  the  introduction  of  this  evidence.  The  objection  was 
overruled  ;  to  which  Dunlap  excepted.  The  plaintiff's  attorney, 
Yates,  was  then  sworn,  who  testified  that  he  copied  the  return 
exactly  in  the  declaration,  and  that  he  held  in  his  hand  a  copy,  as 
stated  in  the  declaration,  which  he  used  to  refresh  his  memory, 
and  which  was  the  same  as  the  original  return,  and  the  same  as 
that  set  forth  in  the  declaration.  To  the  introduction  of  this  tes- 
timony Dunlap  also  objected,  but  the  objectionwas  overruled,  and 
exceptions  taken. 

A  variety  of  testimony  was  afterwards  introduced  in  relation  to 
Elder's  property  at  the  time,  and  in  relation  to  a  brick  kiln 
which  Elder  had  previously  burned,  and  which  was  still  in  being, 
while  the  execution  continued  in  the  hands  of  Dunlap  ;  and  there 
was  some  other  testimony  which  it  is  not  necessary  to  notice. 
Several  instructions  were  next  asked  for  by  the  plaintiff,  which 
were  given  to  the  jury  by  the  court;  and  to  the  first,  third,  fifth, 
and  seventh  of  which  Dunlap  excepted.  The  instructions  are  set 
forth  in  the  bill  of  exceptions,  and  will  be  noticed  hereafter. 

The  jury  found  a  verdict  for  the  plaintiff.  A  motion  was  there- 
upon made  for  a  new  trial,  for  the  reasons, 

1.  That  Yates'  testimony  should  have  been  excluded  ; 

2.  Tiiat  the  instructions  given  to  the  jury  were  erroneous  ; 

3.  That  the  verdict  was  against  law  and  evidence. 

The  motion  for  a  new  trial  was  overruled,  and  excepted  to  ;  and 
this  decision  is  now  assigned  for  error. 

First.  Did  the  court  err  in  permitting  the  entries  on  the  clerk's 
docket  to  be  read  to  the  jury  ? 
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Previous  to  the  introduction  of  this  testimony,  the  plaintiff  ad- 
duced proof  of  the  loss  of  the  execution  and  return  thereon,  and 
the  simple  question  is,  what  would  be  the  next  best  evidence  of 
their  contents  ?     The  clerk  proved  that  it  was  the  practice  of  his 
office  to  keep  an   execution  docket   in  which  the  date,  amount, 
etc.,  of  each  execution  were  entered,  as  well  as  the  return ;  and 
that  the  entries  relative  to  the  execution  and  return  in  question 
were    correctly  made    by  him.     When    a  book   is  thus  regularly 
kept  by  a  clerk,  as  an  execution  docket,  it  might  be  questionable 
whether  the  entries  therein  would  not  constitute  good  and  valid 
primary  evidence  ;  but  as  secondary  evidence,  it  is  the  very  best 
that  could  be  produced  in  such  a  case.     The  next  objection  raised 
is  to  the  decision  of  the  court,  in  permitting  Yates  to  use 
a  copy  of  a  copy  in  testimony.     It  appears  that  after  proof  [*331] 
of  the  loss  of  the  execution  and  return,  Yates,  the  plain- 
tiff's counsel,  was  sworn,  who  testified  that  he  had  the  original 
execution  and  return  before  him,  when  he  drafted  the  declaration, 
and  that  he  copied  both   of  them  correctly  ;  and  that  he  held  a 
copy  of  the  return,  as  set  forth  in  the  declaration,  in  his  hand,  in 
order  to  refresh   his  memory.     This  is  not  liable  to  the  objection 
of  using  a  copy  of   a  copy  of   a  written  instrument  in  evidence. 
He  was  merely  called  upon  to  give  parol  proof  of  the  contents  of 
a  writing  which  was  lost,  and  it  was  competent  for  him  to  use  the 
declaration   or  any  other  paper  for  the  purpose  of  refreshing  his 
memory  on  the  subject. 

Having  disposed  of  the  objections  raised  to  the  admission  of 
testimony,  it  is  necessary  to  advert  next  to  the  instructions.  The 
first  instruction  is  in  the  following  words:  "If  the  jury  believe 
that  the  said  Elder  had  property  in  the  county  of  Morgan,  suffi- 
cient to  pay  the  execution,  or  part  thereof,  against  him,  and  that 
the  said  Dunlap,  by  reasonable  diligence  and  exertjons,  could 
have  made  the  amount  of  the  said  execution,  or  part  thereof,  they 
will  find  for  the  plaintiff." 

The  purport  of  this  instruction  is  simply  to  require  the  sheriff 
to  make  reasonable  exertions  to  levy  upon  the  property  of  the 
defendant  in  his  county.  This  at  least  every  sheriff  and  con- 
stable is  bound  to  do;  and  if  he  fails  to  exercise  due  diligence 
in  the  discharge  of  his  duty  in  this  respect,  he  is  responsible 
for  whatever  loss  or  detriment  the  person  who  commits  an 
execution  to  his  hands  may  sustain  in  consequence  of  such 
failure.  Hargrave  v.  Penrod.,  Breese's  App.  18,  19;  10  Wend._ 
367. 

The  language  of  the  third  instruction  is,  "  That  if  the  bricks 
were  sold  by  the  thousand,  and  were  in  the  kiln  with  others,  and 
"remained  to  be  separated  and  counted,  the  bricks  were  Elder's 
until  separated  and  counted." 

This  instruction  is  correct,  so  far  as  its  application  to  the  testi- 
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mony  can  be  gathered  from  the  bill  of  exceptions.  Elder  burned 
and  owned  the  kiln,  and  no  sale,  by  thousand,  of  any  portion  of 
the  bricks,  could  have  been  considered  complete,  until  the  lot 
sold  was  separated,  in  some  mode,  from  the  general  mass.  To 
make  a  sale  in  such  a  case  good,  there  must  be  either  an  actual  or 
virtual  delivery  of  the  lot  sold. 

The  fifth  instruction  is,  "  That  the  sheriff  is  only  bound  to  no- 
tice legal  claims  fairly  exhibited  of  third  persons  to  property  found 
in  the  possession  of  the  defendant ;  and  not  bare  assertions  and 
declarations."  This  is  certainly  correct ;  otherwise  the  idle  as- 
sertion of  a  third  person  would  prevent  the  sheriff  from  perform- 
ing his  duty. 

The  following  is  the  seventh  instruction :  "  That  the  statement 
of  a  witness  that  he  considered  that  the  property  was  his  own,  is 
not  evidence  that  it  was,  but  merely  an  opinion."  The 
[*382]  word  ••'  consider,"  as  used  in  this  connexion,  is  an  ex- 
pression of  opinion,  and  not  a  positive  assertion  of  owner- 
ship. Besides,  a  witness,  in  a  conflict  of  ownership,  should  state 
facts,  and  let  the  jury  draw  the  conclusion,  by  determining  the 
true  ownership.     The  other  objections  are  not  tenable. 

The  judgment  below  is  affirmed  at  the  costs  of  the  appellant. 

Judgment  affirmed. 


Greenleaf  C.  Robinson  v.  Henry  Chesseldine,  et  al. 

Appeal  from  Brown. 

1.  Jurisdiction — united  but  distinct.  Notwithstanding  the  circuit  courts  are  in- 
vested with  equity,  as  well  as  common  law  jurisdiction,  they  are  as  distinctly  separated, 
in  their  administration,  as  if  vested  in  different  courts. 

2.  Process — laiu  courts  prevent  abuse.  Courts  of  law  have  a  general  supervisory 
power  over  their  process,  either  mesne  or  final ;  and,  according  to  the  settled  practice, 
may  prevent  or  correct  any  abuse  of  it. 

3.  Same — stay  of  proceedings.  A  party,  out  of  term,  intending  to  move  to  set 
aside  or  quash  any  execution,  replevin  bond,  or  other  proceedings,  niaj',  under  the 
statute,  apply  to  a  judge,  at  chambers,  and,  in  his  discretion,  if  probable  cause  appear, 
he  may  so  certify,  and  stay  all  further  proceedings,  until  the  order  of  the  court  on  the 
motion.  Under  this  provision  of  the  statute,  or  the  general  supervisory  power  of  the 
court,  a  defendant  in  an  execution,  who  is  entitled  to  have  his  property  appraised, 
and  a  sale  prohibited  unless  it  sells  for  two-thirds  its  appraised  value,  may  obtain 
an  order  from  the  judge,  to  be  endorsed  on  the  execution,  staying  proceedings 
until  the  order  of  court.  A  party  in  such  case  has  full  and  ampe  remedy  at 
law.  {a) 

Cases  Citing  Text.  personal  property  is  threatened  by  holders 
(a)  Where  sheriff  levies  on  personal  of  junior  execution  liens  and  by  the  mis- 
property  without  first  exhausting  real  conduct  of  sheriff,  chancery  will  not  in- 
estate,  chancery  will  not  interfere,  the  terfere,  remedy  by  application  to  court  *r>f 
remedy  at  law  being  complete.  Farrell  z^.  law  in  which  proceedings  are  pending  be- 
McKee,  36  111.  225,  231.  ing  complete.  Chrittenden  z^.  Rogers,  42 
Where   lien   of  judgment   creditor   on  111.  95,  99. 
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4.  Same — interference  of  equity.  A  court  of  equity  will  not  exercise  concurrent 
jurisdiction  with  a  court  of  law,  unless  some  circumstances  of  fraud,  irreparable  injury, 
irust,  accident,  or  the  like,  exist,  to  give  the  jurisdiction,  (b) 

This  cause  was  disposed  of  in  the  court  below  at  the  Septem- 
ber term,  1842,  before  the  Hon.  Stephen  A.  Douglass. 

J.  J.  Hardin,  D.  A.  Smith,  and  A.  T.  Bledsoe,  for  the  ap- 
peUant.     S.  T.  Logan  and  A.  Lincoln,  for  the  appellees. 

Scates,  Justice,  delivered  the  opinion  of  the  court:  This  was 
a  bill  in  chancery,  for  an  injunction,  with  a  prayer  for  gen- 
eral relief;  to  which  the  court  below  sustained  a  general  de- 
murrer, dissolved  the  injunction,  and  dismissed  the  bill. 

These  decisions  are  assigned  for  error. 

The  bill  states,  that  on  the  9tli  day  of  November,  1840,  Robin- 
son executed  his  note  to  Chesseldine,  for  8680.85,  payable  one 
year  after  date.  That  at  the  April  term,  of  the  Brown  circuit 
court,  1842,  Chesseldine  recovered  a  judgment  upon  this 
note  against  Robinson;  that  afterwards  execution  issued,  [*  333] 
and  was  put  into  the  hands  of  Nye,  sheriff  of  said  county, 
and  by  him  levied  upon  the  lands  of  Robinson.  That  he  adver- 
tised them  for  sale  on  the  18th  day  of  July,  1842,  and  was  about 
proceeding  to  sell  them,  without  first  having  them  appraised 
according  to  the- provisions  of  the  act  of  27th  of  Februarj',  1841, 

Is  the  complainant  entitled  to  relief  \ij  bill  in  equity  ? 

Notwithstanding  the  circuit  courts  are  invested  with  equity,  as 
well  as  common  law  jurisdiction,  they  are  as  distinctly  separated, 
in  their  administration,  as  if  vested  in  different  courts. 

Courts  of  law  have  a  general  supervisory  power  over  their  pro- 
cess, either  mesne  or  final ;  and,  according  to  the  settled  practice, 
may  prevent  or  correct  any  abuse  of  it. 

A  party,  out  of  term,  intending  to  move  to  set  aside  or  quash 
any  execution,  replevin  bond,  or  other  proceedings,  may  apply 
to  a  judge,  at  chambers,  and,  in  his  discretion,  if  probable  cause 
appear,  he  may  so  certify,  and  stay  all  further  proceedings,  until 
the  order  of  the  court  on  the  motion.     Gale's  Stat.  395,  §  23. 

Under  this  provision,  or  the  general  supervisory  power  of  the 
court,  the  complainant  might  have  obtained  a  stay  of  proceedings, 
under  the  execution,  until  the  hearing  of  the  motion.  And  if  the 
complainant  were  entitled  to  the  benefit  of  the  appraisement, 
and  sale  for  two-thirds  the  appraised  value,  the  court  might 
have  caused  an  order  to  that  effect  to  be  endorsed  upon  the 
execution. 

So  the  party  is  entitled  to  complete  redress,  and  has  a  full  and 

{b)  Suit  in   chancery  lies  by  vendor  of  Andrews   v.  Sullivan,  2  Gilm.  327,    332. 

land   to   specifically   enforce   contract   of  Suit   in   chancery  lies   to    set   aside   im- 

sale  against  vendee,  i.  e.  to  force  latter  to  proper  compromise  made  by  trustee,  al- 

accept  deed  and  pay  purchase  money,  al-  though  there  may  be  remedy  also  at  law. 

though  there  may  be  remedy  also  at  law.  Morris  v.  Thomas,  17  111.  112,  114. 
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ample  remedy  at  law  ;  and  courts  of  equity  will  not  exercise  con- 
current jurisdiction  in  such  cases,  unless  some  circumstances  of 
fraud,  irreparable  injury,  trust,  accident,  or  such  like,  exist,  to 
give  it.  None  such  are  shown  by  this  bill.  And  we  are,  there- 
fore, of  opinion  that  the  court  had  no  jurisdiction  in  this  case. 
The  decree  is  affirmed  with  costs. 

Decree  affirmed. 


Emery  P.  Rogers  v.  Madison  Miller  et  al. 

Appeal  from  Monroe. 

1.  Process — rvtnning  to  a  term.  Where  a  writ  is  directed  to  the  sheriff,  command- 
ing him  to  summon  the  defendant  to  appear  on  the  first  day  of  the  next  term,  to  be 
holden,  etc.,  without  specifying  the  particular  time,  the  summons  is  neither  void  nor 
voidable,  {a) 

2.  Presumption — knowledge  of  term  day.  The  time  of  holding  the  circuit  courts 
is  fixed  by  law,  and  every  person  not  only  has  the  means  of  knowing,  but  is  presumed 
to  know,  when  that  time  is. 

3.  Lost  Note — defective  averinent.  The  declaration,  in  an  action  upon  a  lost  note, 
alleged  that  the  defendants  made  their  note  to  A,  who  on  the  same  day  endorsed  it  to 

the  plaintiff,  and  further  averred,  "  that  the  said  note  has  been  lost  or  mislaid, 
[*  334]  ^"d  cannot  be  found  or  produced ;"  Held,  that  the  matters  stated  w  ere  not  suf- 
ficient to    maintain  the   action;  and  if  every  fact  averred  were  proved  upon 
Inal,  the  plaintiff  would  not  be  entitled  to  recover. 

4.  Same — necessary  averments.  Unless  a  lost  note  has  never  been  endorsed,  or  the 
endorsement  be  special,  a  recovery  cannot  be  had  on  it  without  showing  an  absolute 
destiuction  of  the  note;  and  when  the  declaration  shows  that  the  note  is  lost,  these 
facts  must  be  averred  specially,  {b) 

5.  Same — semhle.  That  where  a  lost  note  has  not  been  endorsed  at  all,  or  has  been 
specially  endorsed,  a  recovery  may  be  had  by  showing  the  loss  of  the  note  merely,  and 
its  contents. 

6.  Same.  An  averment  that  a  notehis  been  mislaid  has  never  been  held  sufficient 
to  entitle  the  plaintiff  to  recover  without  producing  it. 

7.  Writing  Lost  or  Mislaid — definition.  A  mislaid  note  is  one  that  cannot  be 
found  in  its  usual  and  proper  place  of  deposit.  A  lost  note  is  one  which  cannot  be 
found  after  that  thorough,  careful,  and  vigilant  search,  which  the  law  requires  to  be 
shown  before  secondary  evidence  of  its  contents  can  be  introduced. 

This  cause  was  heard  in  the  court  below,  at  the  August  term, 
1842,  before  the  Hon.  Sidney  Breese. 

L.  Trumbull  and  J.  Gillespie,  for  the  appellant;  G.  P. 
Koerner,  for  the  appellees. 

Cases  Citing  Text.  Recovery  may  be  had  on  lost  note  with- 

(a)  Summons  issued  after  appointment  outgiving  indemnity  in  following  cases: 
of  special  term  of  circuit  court,  may  be  where  note  is  not  payable  to  bearer  and 
returned  to  such  special  term.  Darby  v.  is  unendorsed,  or  has  been  endorsed  spe- 
McConnel,  13  111.  352,  35S.  cially  ;  where  note  has  been  clearly  proved 

(b)  Proof  of  loss  of  unendorsed  note  is  to  have  been  destroyed  ;  where  it  has  been 
sufficient  to  let   in  secondary  evidence  of  traced  to  defendant's  custody;  and  where 
iis  contents;  in  such  case   destruction  oi  statute  of  limitations  protects  defendant, 
note  need  not  be  proved.   Wade  v.  Wade,  Edler  v.  Uchtman,  10  I3radw.  4S8,  496. 
12  111.  Sg,  92;   McMillan  v.  Bethold,  35 


111.  250,  254. 
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Caton,  Justice,  delivered  the  opinion  of  the  court :  Madison 
Miller,  as  administrator  of  Isaac  Kimball,  deceased,  brought  this 
suit  in  the  court  below,  against  the  plaintiff  here,  and  one  Hobbs, 
on  a  lost  note.  The  declaration  alleges, that  the  defendants  made 
their  note  to  one  Traxel,  who,  on  the  same  day,  endorsed  it  to 
the  plaintiff's  intestate,  and  the  declaration  further  avers  that 
the  "•  said  note  has  been  lost  or  mislaid,  and  cannot  be  found  or 
produced."  Rogers  alone  was  served  with  process,  against  whom 
a  judgment  by  default,  was  taken,  and  the  clerk  assessed  the 
damages  to  the  amount  of  the  note,  as  described  in  the  declar- 
ation. 

Before  the  default  was  taken,  Rogers  moved  to  quash  the  writ 
for  want  of  a  proper  return  day,  which  was  overruled  by  the 
court,  and  this  is  the  first  error  assigned. 

The  summons  directed  the  sheriff  to  summons  the  defendants 
to  appear  on  the  first  day  of  the  next  term,  to  be  holden  at,  etc., 
without  specifying  the  particular  time.  This  we  think  did  not 
render  the  summons  void,  or  even  voidable.  The  only  object  of 
naming  any  time  in  the  process  is  to  inform  tlie  party,  with  a  rea- 
sonable certainty,  of  the  time  at  which  he  is  to  appear.  As  the 
time  of  holding  the  circuit  courts  is  fixed  by  law,  every  person 
not  only  has  the  means  of  knowing,  but  is  presumed  to  know, 
when  that  time  is ;  and  this  presumption  is  less  violent,  as  it  is 
now  frequently  consonant  with  truth  and  is  less  likely  to  work 
hardship,  than  many  other  legal  presumptions,  tlie  propriety  of 
which  has  never  been  questioned.  It  is  upon  this  presumption 
that  the  legislature  proceeds,  in  inserting  the  usual  clause  in  acts 
changing  the  time  of  holding  these  courts,  that  all  writs, 
etc.,  which  have  been  previously  issued  shall  be  consid-  [*335] 
ered  and  held  to  be  returnable  to  the  time  fixed  by  the 
act  for  holding  tlie  court.  In  that  case,  the  party  is  bound  to 
appear  on  a  day  different  from  that  on  which  he  was  notified  to 
appear,  and  yet  its  justice  or  propriety  has  never  been  doubted, 
and  practically  little  or  no  inconvenience  is  found  to  result  from 
it.  The  same  thing  also  occurs  in  cases  of  special  terms  appointed 
by  the  judge. 

We  will  next  enquire  into  the  error  which  questions  the  suffi- 
ciency of  the  declaration.  As  before  stated,  this  declaration 
counts  on  a  lost  note  ;  and  the  matters  stated  in  it  are  not  suffi- 
cient to  maintain  the  action.  Upon  a  trial,  on  a  good  decharation, 
if  every  fact  were  proved  which  is  here  averred,  the  plaintiff 
would  not  be  entitled  to  recover.  Unless  the  note  had  never 
been  endorsed,  or  the  endorsement  was  special,  the  plaintiff  could 
not  recover  without  sliowing  an  absolute  destruction  of  the  note; 
and  these  facts  must  be  averred  specially,  otherwise  it  raiuht 
possibly  have  fallen  into  the  hands  of  a  bona  fide  holder,  and  the 
maker  made  to  pay  it  twice.     Where,  however,  the  note  has  not 
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been  endorsed  at  all,  or  has  been  specially  endorsed,  then,  as  no 
such  danger  can  be  incurred,  the  party  may  recover  by  showing 
the  loss  of  the  note  merely,  and  its  contents.  Rolt  v.  WaZso/i,  13 
Eng.  Com.  Law.  R.  430;  Chit,  on  Bills  294,  and  notes;  3  Scam. 
61.  Whether  it  was  necessary  for  the  party  to  declare,  as  on  a 
lost  note,  is  not  now  the  question;  but  when  he  does,  the  aver- 
ment must  be  sufficient.  Here  it  appears  that  the  note  has 
been  put  in  circulation,  but  whether  by  a  special  or  general 
endorsement  the  declaration  does  not  inform  us,  nor  does  it 
even  show  that  the  note  has  been  lost.  The  averment  is  in 
the  alternative,  that  it  has  been  lost  or  mislaid.  By  a  mislaid 
note  I  understand  one  that  is  not  found  in  its  usual  and  proper 
place  of  deposit;  and  this  has  never  been  held  sufficient  to  en- 
title the  plaintiff  to  recover  without  producing  it.  A  lost  noto 
is  one  which  cannot  be  found  after  that  thorough,  careful,  and 
vigilant  search,  which  the  law  requires  to  be  shown,  before  sec- 
ondary evidence  can  be  introduced  of  its  contents.  For  the  want 
of  these  necessary  averments  the  declaration  is  insufficient,  and  is 
bad  on  error. 

For  this  reason,  without  looking  into  the  record  further,  the 
judgment  of  the  circuit  court  is  reversed  with  costs,  and  the  cause 
remanded,  with  leave  to  the  plaintiff  to  amend  his  declaration  on 
such  terms  as  that  court  may  think  proper  to  impose. 

Judgment  reversed.- 
Note.     See  Palmer  v.  Logan,  3  Scam.  59. 


John  Whiteside  et  ux.  v.  John  Divers. 

[*  336]  Error  to  Monroe. 

1.  Debt  for  CUTXrNG  timber — necessary  title.  An  action  of  debt,  under  the 
statute,  for  cutting  limber  cannot  be  maintained  without  proof  of  title  in  fee  simple, 
in  the  plaintiff,  to  the  land  on  which  the  trespass  was  committed.  Absence  of  proof 
of  title  cannot  be  supplied  by  proof  of  possession,     {a) 

2.  Same — same.  Where  a  wife  is  joined  with  her  husband  in  an  action  of  debt, 
under  the  s  atute,  for  cutting  timber,  evidence  of  an  estate  in  tire  wife  in  the  lands 
trespassedupjn  is  necessary  in  order  to  sustain  the  allegation  in  the  plaintiff's  declara- 
tion that  the  husband  and  wife  were  the  owners  of  such  land. 

3.  Evidence — land  office  certificate.  The  official  certificate  of  the  register  of  the 
land  offij2  of  the  purchase  by  the  wife  of  a  tract  of  land  '\i  sufficient  and  legal  proof 
to  sustain  the  allegation  that  the  husbin  I  and  wife  were  the  oivners  of  the  same. 

4.  Same — same.  Where  a  patent  furnishes  no  evidence  of  title  to  the  lands  tres- 
passed upon  at  the  time  the  trespasses  were  committed  the  official  certificate  of  the 
register  of  the  land  office  is  admissible,  for  the  purpose  of  showing  that  title  was  ac- 
quired i^efore  the  issuing  of  the  patent  and  prior  to  the  trespasses  complained  of.  The 
fact  that  the  patent  was  introduced  in  evidence  cannot  affect  the  question  of  the  ad- 
missibility of  the  certificate. 

(a)  See   Wright   v.    Bennett,  3    Scam.  (ed.  of  1S85)  259,  notes. 
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This  cause  was  heard  in  the  court  below  at  the  May  teim, 
1843,  before  the  Hon.  James  Semple  and  a  jury.  Verdict  and 
judgment  were  rendered  for  the  defendant.  The  plaintiffs  brought 
the  cause  to  this  court  by  writ  of  error. 

L.  Trumbull,  for  the  plaintiffs  in  error.  G.  P.  Koerner,  for 
the  defendant  in  error. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  (1)  This 
was  an  action  of  deht^  under  the  statute,  for  cutting  timber.  The 
declaration  charges  that  the  defendant  in  error,  who  was  also 
defendant  in  the  court  below,  on,  etc.,  at,  etc.,  unlawfully  and 
without  permission  from  the  plaintiffs,  cut  and  felled  divers  trees 
(therein  particularly  described),  then  being  and  standing  on  the 
land  of  the  said  plaintiffs  (also  described),  and  avers  that  said 
land  had  been  purchased  at  the  land  office  at  Kaskaskia  by  the 
said  Sarah  Whiteside,  and  that  said  trees  belonged  to  the  said 
plaintiffs.     Plea  nil  debet  and  issue  thereon. 

The  plaintiffs  having  proved  by  a  witness  on  the  trial  the  cut- 
ting of  the  timber  in  November,  1838,  on  the  land  described  in 
the  declaration,  and  read  in  evidence,  without  objection,  a  patent 
to  the  said  Sarah  Whiteside  for  the  said  land,  dated  10th  Novem- 
ber, 1840,  offered  also  to  read  in  evidence  to  the  jury  an  official 
certificate  of  the  register  of  the  land  office  at  Kaskaskia,  certify- 
ing the  purchase  of  the  said  land  by  the  said  Sarah  White- 
side, at  the  said  land  office,  on  the  16th  day  of  August, 
1838.  The  defendant,  admitting  the  signature  of  the  [*  837] 
said  register  to  the  said  certificate,  nevertheless  objected 
to  its  being  read  in  evidence  to  the  jury;  and  his  objection  was 
sustained  by  the  court,  and  said  certificate  excluded  from  the  jury. 
To  this  decision  of  the  court  the  plaintiffs  excepted. 

Upon  this  evidence  the  jury  found  a  verdict  for  the  defendant. 
The  plaintiffs  moved  for  a  new  trial,  and  their  motion  being  over- 
ruled, they  excepted  to  the  opinion  of  the  court. 

From  the  bill  of  exceptions  allowed  by  the  judge  of  the  circuit 
court,  the  foregoing  facts  appear. 

The  plaintiffs  now  prosecute  their  writ  of  error,  and  assign  for 
error  the  refusal  of  the  circuit  court  to  permit  the  aforesaid  certi- 
ficate of  the  register  of  the  land  office  at  Kaskaskia,  to  be  read  in 
evidence  to  the  jury. 

This  error  is  well  assigned.  The  plnintiffs  could  not  have 
maintained  this  action,  without  proof 'of  title  in  themselves  to  the 
land  on  which  the  trespass  was  committed.  Tliis  was  required  as 
well  by  the  statute,  as  by  the  allegations  of  the  plaintiffs'  decla- 
ration, (they  being  denied  by  defendant's  plea,)  and  its  absence 
could  not  have  been  supplied,  as  supposed  by  the  counsel  for  the 
defendant  in  error,  by  proof  of  possession  by  the  plaintiffs,  of  tlie 

(i)  Shields,  Justice,  having  been  of  counsel  in  this  cause,  gave  no  opinion. 
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premises  in  question.  This  doctrine  is  recognised  by  this  court 
in  the  case  of  Wright  v.  Bennett^  3  Scam.  2  .9.  The  court  there 
says,  "  that  the  plaintiff,  to  recover  under  this  statute,  must  show 
that  he  is  the  owner  of  the  land  from  which  the  trees  were  cut 
and  carried  away ;"  and  that  this  can  be  done  only  by  proving  that 
he  has  an  estate  in  fee  simple,  in  such  land.  Evidence  of  such 
an  estate  in  the  wife,  in  the  land  trespassed  on,  was  therefore  nec- 
essary in  this  case,  in  order  to  sustain  the  allegation  of  the  plain- 
tiffs' declaration,  that  the  husband  and  wife  were  the  owners  of 
such  land.  This  proof  would  have  been  found  in  the  certificate 
of  the  register,  offered  in  evidence,  which,  for  that  purpose,  was 
legally  sufficient.  R.  L.  280 ;  Gale's  Stat.  287.  This  evidence, 
then,  being  pertinent,  material,  and  legal,  ought  certainly  not  to 
have  been  excluded  from  the  jury. 

The  facts  that  a  patent  had  been  issued  to  Sarah  Whiteside  for 
the  same  land,  and  that  such  patent  had  been  read  in  evidence,  on 
the  trial,'  could  not  in  any  degree  affect  the  question  of  the  admis- 
sibility of  the  certificate  in  evidence,  for  the  purpose  for  which  it 
was  offered.  It  did  not,  and  was  not  intended  to  contradict  the 
patent  ;■  nor  was  it  used  to  prove  anything  that  could  have  been 
proved  by  the  patent.  The  patent  furnished  no  evidence  of  title 
to  lands  trespassed  on,  before  its  emanation,  although  it  would 
have  been  the  highest  evidence  thereof  afterwards  ;  the  certificate 
did  exhibit  such  evidence  ;  consequently  the  former  was  immate- 
rial, the  latter  indispensable. 

Let  the  judgment  be  reversed,  and  the  cause  remanded, 
[*  338]  with  instructions  to  the  circuit  court  to  award  a  venire  cle 
novo. 

The  plaintiffs  in  error  will  recover  their  costs. 

Judgment  reversed. 


Samuel  Jones  et  al.  v.  Augustus  G.  S.  Wight  et  al. 

Error  to  Jo  Daviess, 

1.  Writ  of  error — lies  to  jtidgment plaintiff.  A  writ  of  error  may  be  brought  by 
a  plaintiff  to  reverse  his  own  judgment  if  erroneous,  in  order  to  enable  him  to  com- 
mence another  action,  (a) 

2.  Default — error  if  plea  pending.  It  is  error  to  take  judgment  by  default 
against  a  defendant,  where  a  plea  has  been  filed  by  him  ;  and  a  party,  under  such 
circumstances,  may  reverse  his  own  judgment. 

3.  Joint  PARTIES — -joint  jtidgment.  It  is  error  to  assess  the  damages  and  render 
final  judgment  against  one  of  two  defendants,  while  the  cause  is  undisposed  of  as  to 
the  olher.  {b) 

The  proceedings  in  this  cause,  in  the  court  below,  were  had 

Cases  Citint/  Text.  {l>)  To   neglect  plea  of  payment   and 

{d)  Party  may  reverse  judgment  in  his      proceed  to  trial  on  other  issues,  is  error, 
own  favor.     Davidson  v.  Bond,  12  111.  84;       Sammis  v.  Clark,  17  111.  398. 
Thayer  v.  Finley,  36  111.262,264;  Hart- 
man  V.  Belleville  etc.  R.  Co.  64  111.  24,  26. 
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before  the  Hon.  Dan  Stone.  Judgment  was  rendered  against 
the  defendant,  Stephen  M.  Jackson,  by  default,  at  the  October 
term,  1839,  for  $2702.99,  and  the  cause  contmued  as  to  Wight ; 
and  at  the  May  term,  1840,  the  phiintiffs  took  a  nonsuit  as  to  Wight. 

M.  Brayman,  for  the  plaintiffs  in  error.  E.  D.  Bakek  and  A. 
T.  Bledsoe,  for  the  defendants  in  error. 

Caton,  Justice,  delivered  the  opinion  of  the  court:  This  was 
a  suit  brought  by  the  plaintiffs  against  Wight  and  Jackson,  on  a 
promissory  note.  Process  was  served  on  both  the  defendants, 
and  Jackson  appeared  and  pleaded  the  general  issue.  At  a  sub- 
sequent term,  without  noticing  this  plea,  a  judgment  by  default 
was  taken  against  him,  the  damages  assessed,  and  execution 
awarded.  Afterwards  Wight  appeared  and  filed  a  plea,  on 
which  issue  was  taken,  and  a  jury  called,  when  the  plaintiffs  sub- 
mitted to  a  nonsuit  as  to  him.  Execution  had  been  issued  against 
Jackson  and  returned  7iulla  bona.  To  reverse  this  judgment 
against  Jackson,  the  plaintiffs  have  prosecuted  this  writ  of  error, 
that  they  may  commence  their  suit  anew. 

That  there  was  error  in  taking  judgment  by  default  against 
Jackson,  when  he  had  a  plea  in  which  went  to  the  whole  declar- 
ation, and  in  assessing  the  damages  and  rendering  final  judgment, 
without,  at  the  same  time,  disposing  of  the  suit  as  to  Wight,  is  so 
clear  as  to' admit  of  no  sort  of  question.  Jackson  could  at  any 
time,  within  five  years  from  the  rendition  of  that  judg- 
ment, bring  the  record  here,  and  reverse  it;  and  whether  [*  339] 
the  plaintiffs  can  anticipate  him,  and  obtain  a  reversal  of 
their  own  judgment,  is  the  only  question. 

In  Capron  v.  Van  Noorden,  2  Cranch  126,  the  plaintiff  had 
brought  a  suit  in  the  circuit  court  of  the  United  States,  and  taken 
a  judgment  by  default;  without  having  averred  in  his  declaration 
facts  to  give  the  court  jurisdiction.  He  then  took  his  case  to  the 
supreme  court,  where,  for  that  error,  the  judgment  was  reversed 
at  his  solicitation.  This  court  held  the  same  doctrine  in  the  case 
of  Teal  V.  Russell  et  al.  2  Scam.  321;  and  it  is  laid  down  in  John- 
son V.  Jihh,  3  Bur.  1772,  that  the  plaintiff  may  bring  a  writ  of 
error  to  reverse  his  own  judgment,  if  it  is  erroneous.  It  is  also 
said  by  Mr.  Tidd,  in  his  work  on  practice,  (2  Tidd's  Pract.  1134,) 
that  a  writ  of  error  may  be  brought  by  a  plaintiff  to  reverse  his 
own  judgment,  if  erroneous,  in  order  to  enable  him  to  commence 
another  action.  Without  going  further  into  the  authorities,  it  is 
clear  that  a  plaintiff  may  obtain  a  reversal  of  his  own  judgment, 
for  irregularities  which  may  have  intervened  in  the  court  below, 
in  order  that  he  may  commence  another  suit,  and  obtain  a  regular 
and  valid  judgment,  as  well  as  where  errors  have  been  committed 
against  him. 

The  judgment  is  reversed  at  the  costs  of  the  plaintiffs. 

Judgment  reversed. 
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Augustus  G.  S.  Wight  v.  William  Kirkpatrick. 

Error  to  Adams, 

1.  Venue — procedure  on  change.  When  a  change  of  venue  is  ordered,  the  statute 
clearly  defines  the  duty  of  the  clerk;  he  should  certify  and  transmit  a  transcript  of 
the  proceedings  previously  had  in  the  cause,  as  the  same  appear  from  the  record.  The 
clerk  should  also  certify  and  transmit  therewilh  all  of  the  papers  filed  in,  and  belong- 
ing to  the  cause.  He  is  not  required  to  copy  the  papers,  but  to  transmit  the  originals, 
and  at  the  same  time  certify  them  in  such  a  manner  as  to  render  their  genuineness  cer- 
tain. 

2.  Same.  A  convenient  mode  of  certifying  the  papers  filed  in  a  cause,  where  a 
change  of  venue  has  been  awarded,  and  one  fully  answering  the  objects  of  the  statute, 
would  be  to  place  some  mark  of  designation  on  each  of  the  papers,  as  is  the  practice  in 
referring  to  and  filing  exhibits  in  chancery,  and  then  certify,  in  the  transcript,  that  the 
accompanying  papers,  bearing  such  designation,  are  the  original  papers  filed  in,  and 
appertaining  to  the  cause. 

3.  Same.  The  court  to  which  the  venue  is  changed,  in  order  to  proceed  and  de- 
termine the  cause  must  have  before  it  the  pleadings  of  the  parties,  and  all  other  papers 
filed  during  the  progress  of  the  cause  in  the  court  from  which  it  is  removed,  as  well  as 
the  action  of  that  court  prior  to  the  change  of  venue. 

4.  Same.  Where  the  papers  in  a  cause  have  not  been  transmitted  by  the  clerk  to 
the  court  to  which  the  venue  has  been  changed,  it  is  the  duty  of  the  court,  at  the  in- 
stance of  either  party,  to  grant  a  rule  on  the  clerk,  to  certify  and  transmit  the  papers, 

and  continue  the  cause  until  the  order  has  been  complied  with. 
[*34o]      If  the  papers  are  transmitted  without  the  requisite  certificate  of  their  being 
the  original  papers  in  the  cause,  the  court,  upon  motion,  will   grant  the  party 
leave  to  withdraw  them,  together  wiih  the  transcript. 

If  a  motion  is  made  to  dismiss  a  cause  wherein  the  venue  has  been  changed,  because 
the  original  papers  have  not  been  transmitted  with  the  record  of  the  proceedings,  the 
cause  will  be  dismissed,  unless  a  cross  motion  be  interposed  for  a  rule  upon  the  clerk, 
to  certify  and  transmit  the  papers;  in  which  case  the  court  will  continue  the  cause  un- 
til the  order  is  complied  with,  (a) 

This  cause  was  stricken  from  the  docket  of  the  Adams  circuit 
court,  at  the  April  term,  1839,  the  Hon.  James  H.  Ralston  pre- 
siding, upon  motion  of  the  defendant. 

C.  Walker  and  O.  H.  Browning,  for  the  plaintiff  in  error. 
S.  T.  Logan,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  tlie  opinion  of  the  court:  It  appears 
from  the  record  in  this  cause,  that  on  the  16th  of  November, 
1837,  there  was  filed  in  the  clerk's  office  of  the  Adams  circuit 
court,  a  transcript  from  the  records  of  the  circuit  court  of  Jo  Da- 
viess county.  The  transcript  shows  the  pendency  of  a  suit  in  the 
latter  court,  in  which  Wight  was  plaintiff,  and  Kirkpatrick  de- 
fendant; an  order  of  that  court  overinling  a  demurrer  to  the  de- 
claration ;  a  trial  and  verdict  for  the  plaintiff;  the  granting  of  a 
new  trial;  the  filing  of  a  bill  of  discovery  by  the  defendant;  and 
an  order  of  the  court  awarding  a  change  of  venue  to  Adams  county. 

Cases  Citing  Text.  pearance,    consent    to    continu.ince,   and 

(a)  Lack  of  original  papers  in  court  to  trial  without  objection.  Granger  ».  War- 
which  venue  is  changed,  is  waived  by  ap-      rington,  3  Gilm.  299,  305. 
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It  is  then  certified  by  the  clerk  to  contain  a  true  transcript  of  the 
lecord  in  the  cause.  With  this  transcript  tliere  was  filed,  what 
purports  to  be  the  original  papers  in  the  suit,  but  there  is  no  cer- 
tificate of  the  clerk  showing  them  to  be  such.  The  cause  was 
continued  till  the  April  term,  1889,  of  the  Adams  circuit  court, 
when  that  court,  on  the  motion  of  the  defendant,  made  an  order 
dismissing  it  from  the  docket.  That  decision  is  now  assigned  for 
error,  by  Wight,  who  prosecutes  this  writ  of  error. 

The  third  and  fourth  sections  of  "an  act  to  provide  for  chang- 
ing the  venue  in  civil  and  criminal  cases,"  approved  January  23d, 
1827,  (Gale's  Stat.  188,)  require  that  the  cl^rk,  whenever  a  change 
of  venue  is  awarded,  shall  make  out  "  a  full  transcript  of  the  record 
and  proceedings  in  such  cause,  and  shall  certify  and  transmit  the 
same  to  the  proper  court,  together  with  all  papers  filed  in  the  cause, 
and  appertaining  or  forming  part  of  the  record,"  and  the  court  to 
which  the  cause  is  so  certified,  is  required  to  proceed  and  deter- 
mine the  cause,  as  if  it  had  originated  before  said  court.  These 
provisions  clearly  define  the  duty  of  the  clerk,  when  a  change  of 
venue  is  ordered.  He  has  to  certify  and  transmit  a  transcript  of 
the  proceedings  previously  had  in  tlie  cause,  as  appears  from  the 
record.  He  has  also  to  certify  and  transmit  therewith  all  of  the 
papers  filed  in,  and  belonging  to  the  cause.  He  is  not  required 
to  copy  the  papers,  but  to  transmit  the  originals,  at  the 
same  time  certifying  them  in  such  a  manner  as  to  render  [*341] 
their  genuineness  certain.  A  convenient  mode  of  doing 
this,  and  one  fully  answering  the  objects  of  tlie  statute,  would  be 
to  place  some  mark  of  designation  on  each  of  the  papers,  as  is  the 
practice  in  referring  to  and  filing  exhibits  in  chancery,  and  then 
certify  in  the  transcript,  that  the  accompanying  papers,  bearing 
such  designation,  are  the  original  papers  filed  in,  and  appertain- 
ing to  the  cause.  The  court  to  which  the  venue  is  changed,  in 
order  to  proceed  and  determine  the  cause,  must  have  before  it  the 
pleadings  of  the  parties,  and  all  other  papers  filed  during  the 
progress  of  the  cause  in  the  court  from  which  it  is  removed,  as 
well  as  the  action  of  the  court,  prior  to  the  change  of  venue.  In 
this  case,  nothing  ])ut  the  transcript  of  the  previous  proceedings 
in  the  cause  was  before  the  court.  The  papers  presented  with 
the  transcript  were  not  certified  as  the  statute  required.  It  was 
probably  for  tliis  reason  that  the  court  directed  the  suit  to  be 
dismissed  from  the  docket.  It  would  have  been  its  duty,  at  the 
instance  of  either  party,  to  have  granted  a  rule  on  the  clerk  of  the 
Jo  Daviess  circuit  court,  to  certify  and  transmit  the  papers,  and 
continued  the  case  until  the  order  was  complied  with.  For  this 
purpose  it  might  have  given  him  leave  to  withdraw  the  papers 
filed  with  the  transcript.  It  does  not  appear  that  the  plaintiff 
asked  for  such  a  rule,  or  took  any  other  steps  indicating  a  dispo- 
sition to  proceed  with  the  trial  of  the  cause.  Under  such  circum- 
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stances,  and  the  cause,  being  so  imperfectly  before  the  court,  it 
decided  correctly  in  refusing  to  take  cognisance  of  the  cause,-and 
in  dismissing  it  from  the  docket. 

The  judgment  is  therefore  afifirmed  with  costs. 

Judgment  affirmed. 


Sarah,  alias  Sarah  Borders,  a  woman  of  color,  v.  Andrew 

Borders. 

Appeal  from  Randolph.  • 

1,  Slavery — right  to  correct.  Sarah,  a  woman  of  color,  residing  in  Illinois, 
brought  an  action  for  trespass  vi  et  artnis  against  D,  who  pleaded  that  the  plaintiff,  at 
the  age  of  fifteen  years,  owing  service  in  Kentucky  to  one  A,  was  brought  into  the 
territory  of  Illinois,  in  1815,  and  within  thirty  days  thereafter,  with  her  own  consent, 
was  duly  indentured  to  said  A,  as  his  servant,  for  forty  years,  before  the  cleik  of  the 
court  of  common  pleas  of  St.  Clair  county,  in  said  territory;  which  indeniure  was 
acknowledged  and  recorded,  according  to  the  laws  of  the  territory.  That  said  inden- 
ture was  afterwards  duly  assigned  to  one  B,  and  by  him  to  one  C,  and  by  him  to  D  ; 
all  which  was  done  v/ith  the  consent  of  the  plaintiff,  before  justices  of  the  peace. 
Wherefore,  in  compelling  the  plaintiff  to  attend  to  and  perform  the  ordinary  duties  of 
an  indentured  servant,  as  aforesaid,  in  doing  his  ordinary  business,  and  in  compelling 
her  to  remain  and  continue  in  his  service,  he  was  necessarily  compelled,  at  the  time 
and  place  in   the  declaration   mentioned,  to  use  a  little  force,  restraint,  and  beating, 

doing  no  unnecessary  injury  to  the  said  plaintiff;  v/hich  is  the  same  assault, 
[*342]    etc.,  complained  of  in  the  plaintiff's  declaration,  etc.    Held,  on  demugrer,  that 

this  plea  was  valid,  and  contained  a  good  defence  to  the  action.  Such  inden- 
tures were  authorized  by  the  acts  of  the  territorial  legislature,  and  have  been  confirmed 
by  the  constitution. 

2,  Statute — office  of  proviso.  The  province  of  a  proviso  to  a  statute  or  constitu- 
tion is  not  to  enlarge  the  enacting  clause  ;  it  can  only  restrain,  qualify,  or  explain  it. 

3,  Same — construed.  Semble,  That  the  acts  of  the  territory  of  Illinois  gave  no 
right  to  the  services  of  children  of  registered  servants;  and  the  constitution  confirmed 
only  such  rights  as  those  acts  attempted  to  confer. 

4,  Constitutional  I^A.'W— vested  right.  Indentures  of  negroes  and  mulattos,  un- 
der the  acts  of  the  territory  of  Illinois,  are  valid,  and  those  acts  provided  for  the  as- 
signment of  the  same.  A  constitutional  recognition  was  not  necessary  to  give  them 
validity.  When  a  master  had  acquired  the  right  to  the  services  of  an  indentured  ser- 
vant, the  legislature  might  regulate  the  mode  of  assigning  or  transferring  that  right; 
but  v/ilhout  statutory  regulation,  the  parties  to  the  contract  might  transfer  it  by  mu- 
tual consent. 

5,  Case — re-affirmed.  The  decision  in  the  case  of  Phoebe  v.  Jay,  Breese  207,  is  re- 
affirmed, {a) 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  Sarah,  a 
woman  of  color,  to  test  her  right  to  freedom.  The  declaration  is 
in  the  usual  form,  and  contains  two  counts.  The  first  charges 
tlie  defendant  with  having  beat  and  ill  treated  the  plaintiff;  and 
the  second,  in  addition,  contains  a  charge  of  false  imprisonment. 

Cases  Citing  Text.  might  bring  assumpsit  for  services  ren- 

{a)  See  Willard  v.  People,  post.  461,  dered,  and  thereby  try  right  to  his  free- 
470.     //eld,  in   1845,    that  colored    man       dom.     Jarrot  v.  Jarrot,  2  Gilm.  i,  7,  21. 

354 


1843.]  Borders  v.  Borders.  343 


Statement  of  the  Case. 


The  defendant  pleaded  not  guilty,  which  plea  was  afterwards 
withdrawn,  and,  also,  a  special  plea  alleging  "  that  the  said  plain- 
tiff, being  a  woman  of  color,  and  owned  by  and  owing  service  and 
labor,  as  a  slave,  to  one  William  Padon,  in  the  state  of  Kentucky, 
and  being  above  fifteen  years  of  age,  was,  on  the  2d  day  of  De- 
cember, 1815,  brought  by  the  said  William  Padon  into  the  county 
of  St.  Clair,  territory  of  Illinois;  and  afterwards,  to  wit,  on  the 
loth  day  of  December,  1815,  in  the  county  and  territory  afore- 
said, the  said  plaintiff  did  then  and  there  go  with  the  said  Wil- 
liam Padon,  before  one  John  Hay,  clerk  of  tiie  court  of  common 
pleas  of  said  county,  and  did  then  and  there,  in  the  presence  of 
the  said  clerk,  agree  to  and  with  the  said  William  Padon,  to  serve 
the  sa,id  William  Padon,  as  an  indentured  servant,  in  conformity 
with  and  by  virtue  of  the  provisions  of  an  act  of  said  territory,  en- 
titled" an  act  concerning  the  introduction  of  mulattos  and  negroes 
into  this  territory,"  passed  September  ITth,  1807,  for  and  during  the 
term  of  forty  years  from  and  after  the  day  and  year  last  aforesaid, 
and  then  and  there,  in  the  presence  of  the  said  John  Hay,  clerk  as 
aforesaid,  did  enter  into  and  acknowledge  an  indenture,  whereby 
she,  the  said  plaintiff,  bound  herself  to  serve  the  said  William  Padon 
forty  years  next  ensuing  the  said  13th  dayof  December,  1815;  which 
indenture  was  then  and  there  recorded  by  the  said  Jolm  Hay,  clerk 
as  aforesaid.  And  the  said  defendant  avers,  that  afterwards,  to 
wit,  on  the  13tli  day  of  November,  1816,  at  the  county  aforesaid, 
the  said  plaintiff  consented,  in  the  presence  of  the  said  John  Hay, 
he  then  and  there-being  a  justice  of  the  peace  in  and  for  the  county 
of  St.  Clair  aforesaid,  that  the  benefit  of  said  conti'act  of  service, 
and  all  the  rights,  title,  and  interest  of  the  said  William  Padon  in 
and  to  the  said  indenture  or  service,  might  be  assigned  and  made 
over  by  him,  the  said  William  Padon,  to  one  William  H. 
Bradsby,  then  and  there  being  a  citizen  of  said  terri-  [*343] 
tory  ;  and  the  said  William  Padon,  then  and  there,  in  the 
presence  of  the  justice  of  the  peace  aforesaid,  by  the  free  con- 
sent of  the  plaintiff,  did  assign,  trasfer,  and  make  over  the  bene- 
fit of  said  contract  of  service,  and  all  his  right  and  interest  in 
and  to  said  indenture,  and  in  and  to  the  services  of  the  said 
plaintiff,  to  the  said  William  H.  Bradsby  ;  which  free  consent  of 
the  said  plaintiff  was  then  and  there  attested  in  writing  by  the 
said  justice  of  the  peace."  The  plea  further  avers  that  on  the 
30th  of  July,  1818,  said  Bradsby  assigned  said  contract  or  in- 
denture to  Elias  K.  Kane,  who  on  the  5th  day  of  May,  1825, 
assigned  the  same  to  Andrew  Borders,  the  defendant.  The 
assignment  from  Bradsby  to  Kane,  and  from  Kane  to  defendant, 
are  set  forth  in  the  plea  as  substantially  the  same  as  that  from 
Padon  to  Bradsby.  The  plea  then  avers,  that  for  the  purpose  of 
compelling  the  said  plaintiff  to  attend  to  and  perform  the  duties 
of  an  indentured  servant,    as  aforesaid,  in  doing  the  ordinary 
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business  of  him,  the  said  defendant,  and  in  compelling  her  to 
remain  and  continue  in  his  service,  he  was  necessarily  compelled, 
at  the  time  and  place  in  the  said  declaration  mentioned,  to  use  a 
little  force,  restraint,  and  beating,  doing  no  unnecessary  injury 
to  the  said  plaintiff;  which  is  the  same  assault,  etc.,  complained 
of  in  the  plaintiff's  declaration,  and  concludes  with  a  verification. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  The 
court  below  overruled  the  demurrer,  and  gave  judgment  for  costs 
against  the  plaintiff.  The  case  was  heard  at  tlie  March  term, 
1842,  of  the  Randolph  circuit  court.  The  plaintiff  brought  the 
cause  to  this  court  by  appeal,  and  assigned  for  error  the  decision 
of  the  court  in  overruling  the  demurrer  and  giving  judgment 
against  the  plaintiff. 

L.  Trumbull  and  G.  B.  Koerner,  for  the  appellent:  The 
territorial  law  (Ter.  Laws  1807-8,  423),  providing  for  the  intro- 
duction of  mulattos  and  negroes  into  the  territory  was  repug- 
nant to  the  ordinance  of  1787  ;  and  therefore,  the  indenture 
entered  into  under  the  said  law  is  void  Ordinance,  R.  L.  57, 
Art.  YL;  Phcebe  v.  Jay,  Breese  207;  Mary  v.  Tiffin  Menard,  1 
Missouri  725;  Winney  v.  Phcebe  Whiteside,  1  Missouri- 472 ; 
Choisser  v.  Hargrave,  1  Scam.  317  ;  Menard  v.  Aspasia,  5  Peters 
504 ;  Law  of  Slavery,  840,  356. 

The  ordinance  is  still  binding  upon  Illinois,  unless  it  has  been 
changed  by  common  consent,  which  means  the  consent  of  the 
original  states  individually  expressed.  R.  L.  55,  immediately 
preceding  Art.  I.,  of  ordinance  of  1787.  Phoebe  v.  Jay,  Breese 
207. 

Such  consent  has  never  been  given,  it  not  being  competent  for 

the  congress  of  the  United  States,  by  a  resolution  admit- 

[*344]  ting  Illinois  into  the  Union,  to  give  that  consent ;   the 

third  section  of  the  article  of  the  constitution  of  the  state 

is  therefore  void. 

Art.  VI.  §  3,  of  the  state  constitution,  admitting  it  to  have 
been  adopted  by  common  consent,  and  thereforej.^ro  tatito  to  liave 
repealed  the  ordinance,  was  adopted  under  the  mistaken  notion 
that  these  were  valid  territorial  laws,  authorizing  the  indentur- 
ing of  negroes  ;  when  in  fact  no  such  laws  ever  existed,  and  those 
purporting  to  be  such  were  a  nullity.  Boone  v.  Juliet,  1  Scam. 
258.  Admitting  the  constitution  to  have  ratified  and  made  valid 
indentures  wliich  were  before  void,  still  the  constitution  has  no 
where  recognized  the  right  of  assignment,  which  is  not  given  by 
the  act  authorizing  the  indenture  of  negroes,  but  by  a  separate 
and  distinct  act,  which  act  was  void  by  reason  of  its  repugnance 
to  the  ordinance.     Ter.  Laws  647,  §  3. 

The  constitution  has  not  fixed,  nor  did  it  intend  to  fix  the  con- 
dition of  the  negroes  and  mulattos,  and  the  rights  which  they 
shall  possess  in  community,  but  merely  intended  to  continue  cei- 
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tain  contracts,  which  were  considered  valid  before  the  adoption 
of  the  constitution,  and  which  were  thought  to  be  abrogated  by 
the  constitution,  unless  expressly  taken  out  of  its  operation. 
State  Constitution,  Art.  1,  §  3. 

The  constitution,  by  recognizing  the  law  authorizing  the  regis- 
try and  indenturing  of  negroes  and  mulattos,  did  not  thereby 
sanction  and  make  valid  all  legislative  acts,  which  were  merely 
incidental  to  said  law,  or  had  some  remote  connection  in  their 
subject  matter  with  said  law. 

The  provisions  of  a  state  constitution  are  void,  when  in  con- 
flict with  the  constitution  of  the  United  States,  or  constitutional 
laws  of  the  United  States,  or  with  treaties  made  or  which  shall 
be  made.  Constitution  of  the  United  States,  Art.  VI.  §  2 ;  3 
Story's  Com.  on  Const.  697;  1  McLean  349;  Peters'  C.  C.  R. 
390  ;  Peters'  Dig.  1557.  The  clause  in  our  constitution  recog- 
nizing involuntary  servitude  is  against  the  law  of  Congress  of 
April  18th,  1818,  providing  for  the  formation  of  the  state  of  Illi- 
nois, and  therefore  void. 

A  contract  solemnly  and  expressly  entered  into,  for  specific 
purposes,  cannot  be  revoked  by  implication.  Congress,  by  pass- 
ing the  resolution  admitting  Illinois  into  the  Union,  did  not  mean 
to  decide  thereby,  that  said  constitution  contained  nothing  which 
might  not  be  declared  to  be  in  conflict  with  the  constitution  of 
the  United  States,  and  against  the  ordinance,  etc.  Congress  has 
no  judicial  power,  and  judicial  tribunals  are  left  free  to  act ;  and 
our  supreme  court  has  decided  that  said  clause  in  the  constitution 
violated  the  ordinance  of  1787.  Phosbe  v.  Jay,  Breese  207,  and 
other  cases. 

D.  J.  Baker,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court:  [Af-  [*345] 
ter  stating  the  facts  in  the  case.]  The  plaintiff's  counsel 
insist  that  the  acts  of  the  territorial  legislature  upon  this  subject, 
are  repugnant  to  article  VI,  of  the  ordinance  of  1787,  and  there- 
fore void.  It  is  farther  insisted  that  the  third  section  of  article 
VI  of  the  constitution  of  the  state  of  Illinois,  is  also  repugnant 
to  the  ordinance  and  void,  and  the  demurrer  should  have  been  sus- 
tained. 

The  ordinance  provided  that  there  should  be  neither  slavery  nor 
involuntary  servitude  in  said  territory,  and  tliat  this  article, 
amongst  others,  should  be  considered  as  an  article  of  compact  be- 
tween the  original  states,  and  the  people  and  states  in  the  said  ter- 
ritory, and  foreverreniain  unalterable,  unless  by  common  consent. 

The  territorial  legislature  passed  an  act  authorizing  the  taking 
of  such  an  indenture  as  is  set  forth  in  the  plea ;  and  the  constitu- 
tion of  the  state  of  Illinois  declares  that  all  such  contracts  and 
indentures,  made  conformably  to  that  act,  without  fraud  or  coUu* 
sion,  shall  be  valid,  and  the  party  held  to  a  specific  performance 
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of  the    same.      This    is    a    question    of     power,    and    not    of 
policy. 

It  is  not  the  province  of  this  court  to  determine  whether  it  was 
politic,  just  or  humane,  but  simply  whether  the  people  in  con- 
vention had  the  power  to  fix  the  condition  of  people  of  color, 
thus  situated,  at  the  adoption  of  our  constitution.  .  This  question 
came  directly  in  judgment,  in  the  case  of  Phoebe  v.  Jay,  Breese 
207  ;  and  whicli  Avas  afterwards  recognised  and  approved  in  the 
case  of  Boon  v.  Juliet,  1  Scam.  258. 

The  counsel  insist  that  the  latter  case  conflicts  with,  and  has 
shaken  the  authority  of  the  former.  This  seems  to  me  to  be 
based  upon  a  misapprehension  of  the  point  in  the  latter  case. 
The  acts  of  the  territory  gave  no  right  to  the  services  of  child- 
ren of  registered  servants.  The  constitution  confirmed  only  such 
rights  as  those  acts  attempted  to  confer.  The  proviso,  which, 
from  its  phraseologjs  has  raised  the  apparent  confusion,  could  not 
enlarge  the  enacting  clause,  but  only  restrain,  qualify,  or  explain. 

The  cases  decided  in  Missouri  (1  Missouri  472,  726),  and  in 
Mississippi  and  Louisiana  (Walk.  Miss.  36  ;  20  Martin  6i)9),  held 
that  the  ordinance  effected  the  emancipation,  or  secured  the  free- 
dom of  persons  of  color  in  the  North  Western  Territory.  None 
of  these  courts  take  any  notice  of  the  Constitution  of  Illinois, 
although  the  cases  in  Missouri  respected  negroes  who  went  from 
the  state  of  Illinois,  after  the  organization  of  the  state  govern- 
ment. 

Upon  a  calm  review  of  the  grounds  of  that  decision,  and  con- 
sideration upon  the  constitution  and  territorial  acts,  we  must 
affirm  the  correctness  of  that  judgment.  It  was  further  urged, 
upon  the  argument,  that,  admitting  the  case  of  Fhcebe  v.  Jay  to 
have  been  correctly  decided,  yet  the  constitution  did  not 
[*346]  recognise  the  validity  of  the  assignments  of  the  indent- 
ure. The  acts  of  the  territory  did  provide  for  the  assign- 
ment of  certain  indentures  of  negroes,  and  which,  from  contempo- 
raneous practice,  have  always  been  understood  as  applying  to  these 
indentures.  It  needed  not  a  constitutional  recognition  to  give 
them  validity.  If  the  master  acquired  a  right  to  these  services, 
the  legislature  might  regulate  the  mode  of  assigning  or  transfer- 
ring that  right;  and  even  without  statutory  regulation,  the  par- 
ties to  the  contract  might  transfer  it  by  mutual  consent. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Thomas,  Justice,  delivered  the  following  separate  opinion  :  I 
concur  in  the  judgment  of  the  court,  in  this  case,  but  not  in  all 
respects,  in  the  opinion  on  which  it  is  predicated,  or  in  the  opin- 
ion of  the  court  in  the  case  of  FJmbe  v.  Jay;  I  therefore  deem  it 
proper,  considering  the  importance  of  the  principles  involved,  to 
give  an  exposition  of  my  views  on  some  of  the  most  prominent 
points  in  the  case,  and  will  proceed  to  do  so. 
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The  question  presented  by  the  record  involves  the  right  of  the 
appellee  to  requite  of  the  appellant  "  a  specific  performance  "  of  a 
certain  indenture  by  which  she  was  bound  to  service  to  one  Will- 
iam Padon,  in  1815,  in  conformity  to  the  provisions  of  the  law  of 
tiie  territory  of  Illinois,  then  in  force,  authorizing  such  proceed- 
ings, and  which  indenture  had  been  subsequently  assigned  to  the 
appellee,  in  conformity  to  the  sevei-al  laws  of  the  territory  and 
state  of  Illinois,  in  such  case  made  and  provided. 

The  counsel  for  the  appellant,  denying"  the  validitj'^  both  of  the 
indenture  and  assignments,  assume  several  positions,  which  I  pro- 
pose to  notice,  in  the  order  in  which  they  are  stated. 

They  contend,  first,  that  as  well  the  territorial  laws,  under 
which  the  indenture  was  made  and  assigned,  as  the  3d  section  of 
the  6th  article  of  the  constitution  of  the  state  of  Illinois,  con- 
firmatory of  acts  done  under  those  laws,  were,  and  are  in  violation 
of  the  6th  article  of  the  ordinance  of  1787,  and  that,  consequently, 
the  indenture  relied  on  by  the  appellee,  originally  was,  and  still 
is  void. 

In  this  position  I  do  not  concur.  That  the  laws  authorizing  the 
indenturing  and  registering  of  negroes  and  mulattos  within  the 
territory  of  Illinois  contained  provisions  in  contravention  of  the 
ordinance,  and  therefore  void,  I  do  not  doubt.  Nor  do  I  deny 
that  many  of  the  acts  of  indenturing,  and  all  of  registering,  done 
under  those  laws,  were  introductive  of  involuntary  servitude  within 
the  meaning  of  that  instrument,  and  therefore  legally  insufficient 
to  bind  to  service  the  persons  indentured  or  registered,  as  the  case 
miglit  be.  But  J,  at  the  same  time,  maintain  that  those  laws  were 
not  in  all  respects  void,  and  thatindentures  might  have  been,  and 
doubtless  were,  in  many  cases,  entered  into  under  them 
voluntarily,  and  without  "fraud  or  collusion,"  and  that  [*  347] 
all  such  indentures  were  then,  and  are  now,  valid. 

Indentures  however,  procured  by  improper  means,  were,  in  my 
opinion,  void  in  tiieir  inception,  and  could  not,  if  it  had  been  in- 
tended, have  been  made  good,  as  such,  by  our  constitution.  The 
power  of  the  people,  in  their  primary,  sovereign  capacit}^,  broad 
and  comprehensive  as  it  undoubtedly  is,  is  not  so  plenary,  as  to 
enable  them  to  infuse  vitality  into  a  contract  void  ab  initio.  Noth- 
ing short  of  omnipotence  could  do  so.  But  the  3d  section  of 
the  6th  article  of  the  constitution  was  not  intended  to  confirm  any 
such  contract  or  indenture.  It  simply  holds  parties,  who  being 
free  to  contract,  had  voluntarily  done  so,  to  a  specific  perform- 
ance of  their  contract.  It  operates  on  no^otlier  indenture  than 
such  as  "  were  entered  into  without  fraud  or  collusion,"  and  these 
being  good  and  valid,  even  under  the  compact,  as  not  imposing 
upon  the  person  indentured  involuntary  servitude,  it  does  not,  and 
was  not  intended  to,  confirm  indentures  originally  void.  Between 
the  constitutional  provision  in  reference  to  indentured  servants, 
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and  the  6th  article  of  the  compact,  there  is  therefore  no  incom- 
pacibiliiy. 

It  follows  from  this  view  of  the  case,  that  the  fact,  that  the  de- 
fendant in  any  case  pleads  and  may  be  able  to  prove,  that  the 
indenture  or  contract,  on  which  he  bases  his  claim  to  the  service 
of  the  plaintiff,  was  entered  into  strictly  in  conformity  to  law,  may 
not  always  be  conclusive  of  his  right  to  such  services.  The  re- 
plication may,  in  such  case,  allege  fraud,  misrepresentation,  or 
coercion,  in  procuring  the  execution  of  such  indenture  or  con- 
tract, and  under  the  constitution,  as  he  would  have  been  under 
the  compact,  the  plaintiff  will,  on  sustaining  such  allegation,  by 
proof,  be  entitled  to  a  discharge  from  further  servitude. 

It  is,  however,  otherwise  in  regard  to  registered  servants,  and 
the  issue  of  indentured  servants.  Their  services  were  originally 
claimed  without  any  contract  or  agreement,  on  their  part,  to  serve 
their  masters;  they  were  therefore  held  in  a  state  of  involuntary 
servitude,  under  the  territorial  laws,  and,  as  I  think,  in  violation 
of  the  compact.  It  does  not  however  follow,  that  the  constitu- 
tional requisition,  on  them,  to  serve  out  the  time  for  wh'.ch,  under 
the  territorial  law,  they  were  bound  to  serve,  is  void,  for  repug- 
nance to  the  compact. 

The  convention,  when  about  to  establish  an  organic  law  for  the 
state,  find,  within  its  territorial  limits,  a  class  of  persons  whom 
the}'  do  not  choose  to  recognize  as  citizens,  and  who,  consequently, 
will  owe  no  allegiance  to  the  state  ;  and  they  claim  the  right,  in 
the  exercise  of  the  police  power  incident  to  their  sovereignty,  to 
require  such  persons,  for  a  specific  time,  to  serve  a  certain  class 
of  their  citizens  ;  and  congress,  having  the  sole  power,  if  it  ex- 
isted anywhere,  to  repudiate  their  claim,  affiim  it.  Tlio 
[*  348]  people  of  the  state,  through  their  convention, assert,  and 
the  original  states,  througii  congress,  admit,  either  that 
the  persons  on  whom  this  provision  of  the  constitution  is  to  oper- 
ate, are  not  thereby  to  be  held  in  involuntary  servitude,  within  the 
meaning  of  the  compact ;  or  else,  that  the  condition  of  those 
persons  may  be  fixed  by  the  constitution,  the  inhibitions  of  the 
compact  to  the  contrary  notwithstanding.  Tlie  difference,  then, 
between  this  class  of  servants,  and  such  as  "have  been  bound  to 
service  by  contractor  indenture,"  is  that  the  constitution  operates 
directly  upon  the  former,  as  a  class  of  persons,  upon  the  latter, 
only  through  •'  the  contract  or  indenture,"  by  which  they  bound 
themselves,  holding  tliem,  in  certain  cases,  to  a  specific  perform- 
ance of  such  "  contrOtCt  or  indenture." 

But  the  counsel  for  the  appellant  contend  that  this  ])rovision 
of  the  constitution  is  repugnant  to  the  compact,  and  therefore 
void  : 

1.  Because  the  compact  is  a  law  of  congress,  within  the  mean- 
iner  of  the  2d  clause  of  the  6th  article  of  the  constitution  of  the 
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United  States,  and  as  such,  is  "  the  supreme  law  of  the  hxnd," 
and  so  to  be  regarded  by  this  court,  "anything  in  the  constita- 
tion  of  this  state  to  the  contrary  notwithstanding." 

2.  Because  the  compact  is  unalterable,  except  by  the  consent 
cf  the  original  states,  individually  given,  in  the  same  manner  that 
they  would  be  required  to  assent  to  an  amendment  of  the  consti- 
tution of  the  United  States,  and  that  such  consent  not  having 
been  given,  it  is  still  in  force  in  this  state,  so  as  to  render  wholly 
null  and  void  tlie  provisions  of  our  constitution,  said  to  be 
repugnant  to  it. 

These  views  of  the  counsel  I  consider  incorrect.  The  com- 
pact is  not  a  law  of  congress,  as  contended  by  them.  Such  a  law 
could  never  be  repealed  by  resolution,  but  at  any  time  might  be 
bylaw;  whereas  the  compact,  being  unalterable,  except  by  the 
"  common  consent"  of  the  original  states,  and  the  people  and 
states  in  the  north  western  territory,  could  not  be  repealed  or 
altered  without  such  consent,  even  bylaw. 

But,  although  an  act  of  congress  alone  could  not  alter  or  repeal 
the  compact,  yet  a  resolution  of  congress  expressing  or  implying, 
as  they  lawfully  might  do,  the  assent  of  the  original  states  to  a 
proposition  made  by  the  people  of  any  state  or  territory  within 
the  north  western  territory,  for  its  alteration  or  repeal,  would 
certainly  effect  that  object.  Then,  if  any  provision  of  our  con- 
stitution is  in  anywise  repugnant  to  the  compact,  the  latter  ]jas 
been,  to  the  extent  of  such  repugnancy,  repealed  by  the  former. 
The  consent  of  the  people  of  the  state,  to  such  alteration  or  re- 
peal of  the  compact,  has  been  sufficiently  manifested,  by  engraft- 
ing such  provision  upon  their  constitution,  and  that  of  the  origi- 
nal states,  by  the  resolution  of  congress  admitting  the  state 
into  the  Union,  without  objection  to  the  constitution;  and 
this  is  the  "  common  consent  "  required  for  such  purpose  [*349] 
by  the  terms  of  the  compact  itself. 

This  position,  first  assumed  by  this  court  in  the  case  of  Plicehe 
V.  Jay^  Breese  207,  has  been  most  fully  sustained  and  fortified  by 
the  circuit  court  of  the  United  States  for  the  district  of  Ohio,  in 
the  case  of  Spooner  v.  McOonnell,  1  McLean  343  (the  authority 
relied  on  by  the  counsel  for  the  appellant  in  support  of  a  differ- 
ent position).  Judge  McLean,  in  delivering  the  opinion  of  the 
court  in  the  latter  case  says  :  "  It  may  be  admitted  that  any 
provision  in  the  constitution  of  the  state  (Ohio)  must  annul  any 
repugnant  provision  contained  in  the  ordinance.  This  is  within 
the  terms  of  the  compact.  The  people  of  the  state  formed  the 
constitution,  and  it  was  sanctioned  by  congress,  so  that  there 
was  the  '  common  consent '  required  by  the  compact  to  alter  or 
annul  it." 

But  the  counsel  for  the  appellant  contend  that  inasmuch  as 
the  convention,  in  the  preamble  to  the  constitution,  and  congress, 
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in  tlieir  resolution  admitting  the  state  into  the  Union,  expressly 
declare  that  the  constitution  is  inconsistent  with  tlie  compact, 
they  cannot  be  supposed  to  have  consented  that  by  the  establisli- 
ment  of  the  former  the  latter  should  be  in  any  wise  repealed  or 
altered.  This  argument  is  x^lausible,  but  will  not  bear  the  test 
of  scrutiny. 

Generally  the  parties  who  make  a  contract  and  receive  to 
themselves  the  power  to  alter  or  rescind  it,  are  competent  to  say 
that  certain  acts  purporting  to  have  been  done  under  such  con- 
tract were  so  done  under  it,  and  within  its  meaning;  and  by  such 
admissions  they  are  bound.  To  this  general  rule,  as  to  all 
others,  there  are  exceptions;  but  tliis  case  does  not  come  within 
any  of  them.  The  state  and  congress',  by  their  "common  con- 
sent," could  exercise  supreme  control  over  the  matter,  and  could 
therefore  as  well  give  effect  and  operation  to  the  constitution  by 
agreeing  that  none  of  its  provisions  were  repugnant  to  tlie  con- 
pact,  as  by  declaring  expressly  that  any  particular  provision 
assailed  by  the  former  should  be  abolished.  The  effect  of  affirm- 
ing the  constitution  by  the  "  common  consent"  of  the  conven- 
tion and  congress  is  the  same,  whether  such  affirmance  is  made 
on  the  alleged  ground  that  there  is  no  inconsistency  between  that 
instrument  and  the  compact,  or  by  means  of  an  express  repeal  of 
the  latter.  In  either  case  their  "  common  consent  "  is  clearly 
manifested  to  give  full  force  and  effect  to  the  constitution,  and 
if  it  be  repugnant  in  any  of  its  provisions  *to  the  compact,  pro 
tmito  to  repeal  the  latter. 

But  the  counsel  for  the  appellant  further  contend,  secondly, 
that  if  the  3d  section  of  the  6th  article  of  the  constitution  is  not 
void  for  the  reason  assigned  by  them,  but  is,  on  the  other  hand, 
operative  to  make  good  and  binding  indentures  entered  into  under 
the  territorial  laws  as  between  the  original  parties  thereto, 
[*350]  yet,  non  constat,  that  it  confirms  the  assignment  of  such 
contracts. 
The  ingenuity  of  the  argument  urged  by  the  counsel  in  sup- 
port of  this  position  is  equaled  only  by  its  unsoundness. 

The  language  of  the  constitution  is  that  "  each  and  every  per- 
son who  has  been  bound  to  service  by  contract  or  indenture,  iu 
virtue  of  the  laws  of  the  Illinois  territory  heretofore  existing,  and 
in  conformity  to  the  provisions  of  the  same,  without  fraud  or 
collusion,  shall  be  held  to  a  specific  performance  of  tlieir  con- 
tracts or  indentures."  Is  there  anything  in  this  language  to 
justify  the  construction  put  upon  it,  that  although  a  person  had 
l3een  bound  to  service  by  indenture  in  the  manner  specified  by 
it,  he  should  nevertheless  not  be  held  to  a  "specific  performance  " 
of  such  contract,  because  it  had  been  assigned  ?  Had  such  per- 
son been  any  the  less  "  bound  to  service"  within  the  meaning 
of  the  constitution  because  of  such  assignment?     Assuredly  not. 
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"  The  territorial  lavi^s"  referred  to  in  the  constitution  authorized 
not  only  the  making  but  also  the  assignment  of  indentures,  and 
when  assigned  required  the  persons  bound  thereby  to  serve  tlie 
assignees  thereof,  as  they  would  have  been  required  without 
assignment  to  have  served  the  original  holders  of  such  inden- 
tures. The  assent  of  the  person  bound  to  tho  assignment  of  his 
indenture  amounted  to  a  contract  on  his  part  to  serve  the  as- 
signee of  such  indenture.  Indentured  servants  were  therefore  as 
mucli  "  bound  to  service,"  in  virtue  of  the  laws  of  the  Illinois  ter- 
ritory, and  ia  conformity  to  the  provisions  of  the  same,  "where 
their  indentures  had  been  assigned,  as  where  they  had  not,"  and 
consequently  the  constitution  operates  to  confirm  as  well  the 
assignment  of  indentures  as  the  indentures  themselves  in  cases 
where  such  indentures  and  assignments  had  been  procured 
"without  fraud  or  collusion."  To  state  this  position  is,  in  my 
estimation,  to  demonstrate  its  correctness. 

The  only  position  of  the  counsel  for  the  appellant  remaining 
to  be  noticed  is,  thirdly,  that  if  indentures  and  assignments, 
under  the  territorial  laws,  were  confirmed  by  the  constitution, 
the  state  legislature  nevertheless  had  no  power  to  legislate 
further  on  the  subject,  and  that  consequently  the  law  of  1819, 
and  all  acts  done  under  it,  are  null  and  void. 

The  answer  to  this  view  is  obvious.  The  legislature  of  a  state, 
unless  restrained  by  constitutional  inhibitions  from  doing  so,  may 
make  what  regulations  its  members,  in  their  discretion,  deem 
proper,  in  reference  to  the  transfer  of  contracts  and  property 
within  their  jurisdiction,  having  due  respect  to  the  rights  of  con- 
tracting parties  and  owners  of  property.  The  constitution  of 
our  state  recognizes  the  indentures  under  consideration  as  valid 
and  binding  contracts,  and  neither  that  instrument  nor  the  consti- 
tution of  the  United  States,  nor  any  treaty  nor  law  of  Congress, 
made  under  the  latter,  imposes  any  restrictions  upon  the 
power  of  the  legislature,  to  provide  by  law  for  the  assign-  [*351] 
ment  of  such  indentures,  by  the  free  and  full  consent  of 
the  persons  bound  thereby.  How  then  has  the  legislature  trans- 
cended its  legitimate  powers,  in  making  such  provision?  I  con- 
fess that  if  it  has  done  so,  I  cannot  perceive  it. 

Again  :  By  the  doctrine  of  the  common  law,  a  master  is  held  to 
have  property  in  the  services  of  his  apprentice,  assignable  by  the 
consent  of  the  apprentice,  so  as  to  vest  in  the  assignee,  a  legal 
right  to  such  services,  when  the  person  of  the  apprentice  accom- 
panies the  assignment.  The  law  of  1819  may  therefore  be  con- 
sidered as  merely  declaratory  of  the  common  law,  and  making  the 
indentures,  as  it  does,  assignable  onl}^  by  the  consent  of  the  ser- 
vant, it  authorizes  no  act  by  which  he  can  possibly  be  reduced  to 
a  state  of  involuntary  servitude,  but  leaves  his  condition  wholly 
unchanged. 
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It  only  remains  to  be  added,  that  not  one  of  the  authorities  re- 
lied upon  by  the  counsel  for  the  appellant  conliicts  in  the  least 
degree  with  any  of  the  views  hereinbefore  expressed,  except  the 
case  of  Phoebe  v.  Jai/,  Breese  207,  where  the  same  conclusion  is 
sustained  by  different  reasoning. 

In  every  aspect  in  which  I  can  view  this  case,  I  am  convinced 
that  the  circuit  court  decided  correctly  in  overruling  the  demur- 
rer to  the  appellee's  plea. 

Caton,  Justice,  delivered  the  following  separate  opinion  :  I 
agree  to  this  decision,  but  T  do  not  concur  in  all  of  the  posi- 
tions laid  down  by  my  brethren  of  the  majority.  I  think  it 
was  not  the  design  of  the  framers  of  the  constitution  to  make 
indentures  valid  which  were  before  void,  and  reduce  to  a  state 
of  involuntary  servitude,  those  who  were  legally  free,  but  only  to 
continue  those  which  were  before  obligatory.  If  the  indentures 
were  obtained  by  fraud  or  collusion,  they  were  not  legalized,  and 
whether  they  were  so  obtained  or  not  is  a  question  of  fact,  and 
not  of  law. 

Judgmetit  affirmed. 


Matthew  Chambers  v.  The  People  of  the   State  of 

Illinois. 

Error  to  Randolph. 

1.  Indictment — in  langzmge  of  statute.  An  indictment  is  sufficient  which  is  in 
the  language  of  the  statute,  and  so  plainly  drawn  that  the  nature  of  the  offence  may  be 
understood  by  the  jury,  {a) 

2.  Slavery — harboring  a  slave.  An  indictment  contained  two  counts.  The  first 
was  for  "  unlawfully  and  wilfully  harboring  a  negro  woman  named  Sarah,  she  then  and 
there  being  a  slave,  and  owing  service  to  one  B,  then  and   there   being  a  i^esident  "  of 

the  county,  and  the  second  v/as  like  the  first,  except  that  instead  of  alleging  that 
P352]  Sarah  w.is  "a  slave,"  it  alleged  that  she  was  "an  indenturtd   servant:"    Held, 

that  both  counts  of  the  indictment  were  good,  and  that  it  was  no  objection  to 
the  first  count,  that  it  alleged  the  existence  of  slavery  in  this  state;  and  that  it  was  not 
necessary  toadege  a  scienter. 

3.  Evidence — leading  questions.  As  a  general  rule,  it  is  well  settled,  that  upon 
an  examination  of  a  wune=.s  in  chief,  the  party  calling  him  has  no  right  to  put  lead- 
ing questions;  but  there  are  some  exceptions  to  this  rule;  as  that,  in  the.discretion  of 
the  court,  leading  questions  may  be  put  to  an  unwilling  witness,  and  upon  introduct- 
ory matter  as  mere  inducement  to,  or  explanatory  of,  the  relative  evidence,  or  for  the 
purpose  of  identifying  a  person,  a  witness  may  be  asked  if  a  person  in  court,  or  the 
prisoner  at  the  bar,  is  that  person. 

4.  Same.  On  a  trial,  under  an  indictment  forharboring  an  indentured  colored  ser- 
vant, the  master  of  the  servant  was  called  as  a  witness,  and  asked  if  the  servant  had 
been  living  with  him,  as  an  indentured  servant,  since  she  was  assigned  to  him,  which 
question  was  objected  toby  the  defendant :  Held^  that  the  question  was  admissible  for 
the  purpose  of  identifying  the  servant 

Cases  Citino  Text.  See  Eells  v.  People /(jji*,  498,  515. 

(a)  Rule  enforced.     Cross  v.  People,  47 
IlL  152,  157. 
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5.  Same — secondary.  The  fact  that  a  person  is  an  indentured  servant  cannot  be 
proved  by  parol, 

6.  Record — verification.  Where  the  clerk  of  a  court  of  record  affixes  his  seal  to 
the  attestation  of  an  act,  the  paper  is  verified  w^ithout  further  proof. 

7.  Same — seal  omitted.  Where  the  law  required  that  an  indenture  should  be  en- 
tered into  and  acknowledged  before  a  clerk  of  a  court  of  record,  and  no  seal  was  af- 
fixed to  the  certificate  of  acknowledgement,  proof  of  the  death  and  hand  writing  of  the 
clerk  are  not  sufficient  to  verify  the  instrument;  it  is  necessary  to  prove  by  some  com- 
petent testimony,  that  the  person  acting  as  clerk  was  such. 

8.  Same.  Where  the  clerk  of  a  court,  which  had  ceased  to  exist,  was  appointed 
by  the  governor,  a  certificate  from  the  office  of  the  secretary  of  state,  or  a  certificate 
from  the  court  in  possession  of  the  records,  would  be  proper  evidence  of  his  official 
character. 

9.  Judicial  COGNIZANCE — -justice  of  peace.  The  circuit  court  will  judiciaily  notice 
v/ho  are  the  justices  of  the  peace  of  the  county  where  the  court  is  sitting,  and  alsoiheir 
official  acts  ;  but  where  the  official  acts  of  a  justice  are  offered  in  evidence  in  a  county, 
other  than  that  in  which  he  resides,  they  must  be  accompanied  by  a  certificate  from 
the  proper' officer,  of  the  official  character  of  the  justice. 

10.  Verdict — one  good  count.  Where  a  defendant  is  indicted  on  two  counts,  and 
a  verdict  of  guilty  is  rendered  as  to  one,  and  no  finding  as  to  the  other,  the  verdictis 
good,  and  the  court  should  pronounce  a  judgment  of  acquittal  on  one  count,  and  of 
conviction  on  the  other. 

11.  Same — when  sufficient.  A  verdict  of  a  jury  in  a  criminal  case  is  sufficient,  if 
the  verdict  and  the  proper  judgment  to  be  rendered  upon  it  can  be  pleaded  iu  bar  of 
another  indictment  for  the  same  act. 

The  defendant  was  indicted  at  the  April  terra,  18.13,  of  the 
Randolph  circuit  court,  the  Hon.  James  Semple  presiding,  for 
harboring  a  colored  servant,  and  sentenced  to  pay  a  fine  of  $20 
and  costs.  He  brought  the  cause  to  this  court  by  writ  of  error. 
The  facts  are  stated  in  the  opinion  of  the  court. 

L.  TpvUMBULL,  for  the  plaintiff  in  error:  Tlie'  motion  to  quash 
the  indictment  should  have  been  sustained.     8  Ohio  230. 

A  resident  of  Illinois  cannot,  under  the  ordinance  of  1787,  and 
the  state  constitution,  hold  a  slave  or  an  indentured  servant, 
which  is  but  another  name  for  slavery  ;  and  an  indictment  will 
not  lie  for  harboring  a  description  of  person,  that  by  the 
ordinance  and  constitution  cannot  exist.  Law  of  Slavery  340, 
356. 

The  indenture  was  improperly  admitted  in  evidence  : 

First.  Because  by  the  ordinance  of  1787,  and  the  constitu- 
tion, it  is  void.  Boon  v.  Juliet,  1  Scam.  258;  Phoebe  v.  Jav, 
Breese  207. 

Second.  Because  it  was  not  properly  proved,  when  it 
should  have  been,  the  same  as  any  other  deed,  to  entitle  it  [*353] 
to  be  read  in  evidence.  1  Stark.  Ev.  325  ;  4  Blackf.  433. 

Third.  Because  it  was  not  proved  to  have  been  entered  into 
before  the  clerk  of  the  court  of  common  pleas,  or  that  Sarah  pos- 
sessed the  requisite  qualifications  for  entering  into  it.  The  same 
objections  exist  to  the  introduction  of  the  assignment  in  evidence, 
as  to  the  original  indenture,  with  theaditional  one,  that  even  ad- 
mitting the  constitution  to  have  ratified  and  made  valid  the  in- 
denture,  it  has  nowhere  made  valid  the   assignment.     4  Blackf. 
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522.  The  official  character  of  the  j)erson  before  whoni  the  as- 
signment was  made  should  also  have  been  proved.     4  Blackf.  433. 

The  question  propounded  to  Andrew  Borders  was  leading,  and 
therefore  improper.     1  Stark.  Ev.  149. 

Parol  evidence  is  inadmissable  to  prove  matters  of  record.  1 
Stark.  Ev.  436. 

A  verdict  must  comprehend  the  whole  issue  or  issues  submit- 
ted to  the  jury,  otherwise  the  judgment  founded  on  it  may  be  re- 
versed.    Graham's  Pract.  317. 

J.  A.  McDouGALL,  attorney  general,  and  Wm.  H.  Underwood, 
State's  attorney,  for  the  defendants  in  error.  1.  The  defendant 
cannot  avail  liimself  of  any  objection  to  the  indenture  of  appren- 
ticeship, or  contract  of  hiring.  The  apprenticeship  de  facto  will 
always  suffice  against  a  wrong  doer.  2  Chit.  Plead.  646,  n.j., 
though  no  legal  apprenticeship. 

Though  an  apprentice  may  not  be  assigned,  yet  if  he  continue 
with  his  new  master,  it  is  a  continuation  of  his  apprenticeship. 
2  Kent's  Com.  265. 

2.  Where  a  witness  is  dead,  proof  of  his  hand  writing  proves 
the  due  execution  of  the  deed.     Arch.  C.  P.  130. 

The  clerk  of  the  court  of  common  pleas  was  the  only  legal  and 
proper  witness  to  such  an  indenture.     Laws  of  1807,  424,  §  2. 

3.  The  courts  will  take  judicial  notice  of  the  clerks  of  courts 
of  record  in  the  state.  The  court  will  presume  that  the  inden- 
ture was  legally  entered  into,  until  the  contrary  appears.  Breese 
209. 

4.  It  cannot  be  assigned  for  error  that  the  court  below  loermit- 
ted  a  leading  question  to  be  put  and  answered.  2  Phil.  Ev. 
724,  note  506. 

5.  Tlie  offence  is  described  in  the  terms  of  the  statute  (R.  L. 
206,  §  149),  and  is  sufficiently  technical  and  correct.  R.  L.  206, 
§§152-3.  It  is  not  unlawful  to  harbor  an  apprentice,  unless  it 
is  done  knowingly  (1  Wend.  377)  ;  and  tlierefore  unlawfully  nec- 
essarilv  includes  knowingly. 

They  also  cited  Stoltz  w.'The  People,  A.nte  168;  11  Ohio  7,  376. 
ScATES,    Justice,  delivered  the  opinion  of  the    court: 
[*  354]  The  plaintiff  was  indicted  for  unlawfully  and  willfully  har- 
boring a  negro  woman  named  Sarah,  she  then  and  there 
being  a  slave,  and  owing  service  to  one  Andrew  Borders,  he  then 
and  there  being  a  resident  of  Randolph  county. 

The  second  count  charged  him  with  unlawfully  and  willfully 
harboring  a  negro  woman  named  Sarah,  she  then  being  an  inden- 
tured servant,  and  owing  service  to  Andrew  Borders,  a  resident 
of  the  same  county. 

There  was  a  motion  to  quash  the  indictment,  made  before  trial, 
which  was  overruled.  Issue  was  joined  upon  the  plea  of  not 
guilty,   and  a  verdict  of  guilty  rendered  on  the  second  count 
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of   the   indictment.     A  motion  was   made    for  a  new  trial  and 
denied. 

The  bill  of  exceptions  shows  that  an  indenture  between  Sarah 
and  Wm.  Padon  was  entered  into  on  the  13th  of  December,  1815, 
before  John  Hay,  clerk  of  the  court  of  common  pleas  of  St.  Clair 
county,  to  serve  forty  years,  and  attested  by  R.  K.  McLaughlin 
and  Wm.  Padfield,  was  offered  to  the  jury  in  evidence,  after  prov- 
ing the  death  and  hand  writing  of  John  Hay ;  that  the  defend- 
ant objected,  but  his  objection  was  overruled,  and  the  indenture 
read  in  evidence. 

The  prosecution  also  ofteredin  evidence  a  certain  assignment 
of  said  indenture,  made  by  Wm.  Padon,  the  master,  to  Wm.  H. 
Bradsby,  made  with  the  consent  of  Sarah,  before  John  Hay,  a  jus- 
tice oi  the  peace  of  St.  Clair  county,  after  proving  the  hand  writ- 
ing of  John  Hay  to  the  certificate  of  acknov/ledgement ;  to  which 
objection  was  made  and  overruled,  and  the  same  was  read. 

A  similar  assignment  by  Bradsby  to  E.  K.  Kane,  and  by  Kane 
to  Andrew  Borders,  after  proving  the  hand  writing  of  the  justices 
of  the  peace,  before  whom  they  were  acknowledged  and  made, 
to  the  certificates  of  such  acknowledgement,  were  also  offered  in 
evidence,  which  were  in  like  manner  ohjected  to,  and  the  objec- 
tion overruled,  and  the  assignments  read  in  evidence. 

The  prosecution  then  called  Andrew  Borders  as  a  witness,  and 
asked  him  if  Sarah  had  been  living  with  him  as  an  indentured 
servant,  since  she  was  assigned  to  him.  To  this  question  objec- 
tion was  made,  which  was  overruled  ;  and  the  witness  testified 
that  Sarah  had  been  living  with  him,  as  an  indentured  servant, 
since  she  was  assigned  to  him  in  1825,  and  until  1841,  when  she 
left.  This  was  all  the  evidence  as  to  the  said  Sarah  being  a 
slave  or  indentured  servant. 

These  decisions  are  assigned  for  error,  severally,  as  well  as  the 
overruling  the  motions  to  oiiash,  and  for  a  new  trial,  and  render- 
ing judgment  against  the  defendant,  upon  a  verdict  which  found 
him  guilty  on  the  second  count,  without  acquitting  him  on  the 
first  count. 

This  is  purely  a  statutory  offence,  and  the  indictment 
is  in  the  language  of  the  act,  except  that  it  adds  to  the  [*  355] 
charge,  that  it  was  unlawfully  and  willfully  done;  and  an 
indictment  so  drawn,  and  so  plainly  that  "  the  nature  of  the  of- 
fence may  be  easily  understood  by  the  jury,"  has  been  sustained 
under  our  statute.  3  Scam.  476.  Having  made  the  charge  in 
the  language  of  the  act,  we  understand  the  prosecution  as  under- 
taking to  prove  the  facts  charged,  and  with  that  knowledge  nec- 
essary to  constitute  a  misdemeanor.  It  has  been  held  in  North 
Carolina,  that  the  word  "  harboring"  had  a  legal,  definite  mean- 
ing of  "fraudulent  concealment."  Law  of  Slavery  443,  citing 
J)ark  V.  Marsh,  2  N.  Carolina  Law  Repository  249,  July   Term, 
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1815;  1  Bouvier's  Law  Diet.  460,  words  "■  To  harbor,''  where  the 
definition  is  given.  If  we  adopt  this  meaning  of  the  term,  as  used 
in  our  state,  it  would  still  be  unnecessary  to  aver  a  scienter  in  charg- 
ing such  a  statutory  offence.  I  think  the  indictment  good  as  to 
this  objection.  The  other  objection  on  the  motion  to  quash,  that 
it  averred  the  existence  of  slavery  here,  which  cannot  be  under  the 
constitution  of  this  state,  I  think  equally  untenable;  and  the  reasons 
will  be  found  more  at  larcre,in  the  case  of /S'araA  v.  Borders,,  ante 
345,  and  Willard  v.  The  People,  post,  decided  at  this  term.  The 
motion  to  quash  was  therefore  correctly  denied. 

As  a  general  rule  it  is  well  settled,  that  upon  an  examination 
of  a  witness  in  chief,  the  party  calling  him  has  no  right  to  put 
leading  questions.  See  1  Phil.  Ev.,  Cowen  and  Hill's  Notes, 
268-9;  2  Pllil.  Ev.  722  to  724,  Notes  602  to  506  inclusive.  There 
the  rule  is  laid  down,  and  some  exceptions  to  it;  as  that,  in  the 
discretion  of  the  court,  leading  questions  may  beputto  an  unwill- 
ing witness;  and  upon  introductory  matter,  as  mere  inducement 
to,  or  explanatory  of  the  relative  evidence;  or  for  the  purpose  of 
identifying  a  person,  a  witness  may  be  asked  if  a  person  in  court, 
or  the  prisoner  at  the  bar,  is  that  person.  I  cannot  understand 
even  the  relevancy  of  this  question,  unless  it  was  to  identify  the 
woman  Sarah  mentioned  in  the  indictment,  with  the  woman  Sa- 
rah mentioned  in  the  indenture  read.  If  for  that  purpose,  it  might 
be  leading,  though  not  very  well  calculated  to  identify.  If  for  the 
purpose  of  showing  that  she  was  indentured,  it  was  inadmissible; 
because  the  indenture  itself-was  higher  and  better  evidence.  I  re- 
gard it  in  the  former  light,  and  therefore  admissible. 

If  the  clerk  of  the  court  of  common  pleas,  before  whom  the  in- 
denture purported  to  be  entered  into,  had  affixed  to  liis  attesta- 
tion the  seal  of  said  court,  no  proof  would  have  been  necessary 
to  entitle  the  indenture  to  have  been  read.  Proving  the  death 
and  hand  writing  of  the  clerk  was  not  sufficient.  He  did  not  sub- 
scribe it  as  a  witness.  The  law  requii-ed  that  tb.e  indenture  should 
be  entered  into  before  him,  as  an  officer,  and  acknowledged  before 

him  as  such. 
[*  356]       It  was  necessary,  therefore,  to  prove  that  John  Hay  was 

clerk,  by  some  competent  testimony,  there  being  no  seal 
of  office  to  his  attestation.  By  the  15th  section  of  the  act  ot  the 
territorial  legislature,  in  1807,  (Territorial  Law  313,)  organizing 
the  courts  of  common  pleas,  the  Governor  was  authorized  to  ap- 
point clerks  of  said  courts.  Now  a  certificate  from  the  office  of 
the  Secretary  of  State,  of  his  appointment,  or  a  certificate  from 
the  proper  court,  now  in  possession  of  the  records  and  proceed- 
ings of  tlie  old  courts  of  common  pleas,  would  be  proper  evidence 
of  his  official  character. 

In  relation  to  the  assignments,  which,  l)y  the  act  of  1807,  (Ter- 
ritorial Laws  607,)  were   to  be  made  before  some  justice  of  the 
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peace,  who  was  lequired  to  attest  the  same  in  writing'.  The  cir- 
cuit court  will  judicially  notice  who  are,  and  the  official  acts  of 
justices  of  the  peace,  certified  by  them,  when  sitting  in  the  county 
of  which  they  are  justices;  but  when  the  official  acts  of  justices 
of  a  foreign  county  are  offered  in  evidence,  they  should  l^e  ac- 
companied by  certificate,  from  the  proper  officer,  of  his  official 
character.     It  was  error  to  admit  them. 

It  is  also  assigned  as  error,  that  the  court  rendei^ed  Judgment 
against  the  defendant,  upon  a  defective  finding  of  the  jury. 

This  question  has  already  received  the  consideration  of  this 
court,  in  an  analogous  case,  (Stoltz  v.  The  People,  ante  168;  3 
Scam-  487,  582;  and  see  Ibid.  329,)  where  the  verdict  was  held 
sufficient.  If  it  be  such  a  finding  and  judgment  as  he  can  plead 
in  bar  of  another  indictment  for  the  same  act,  it  will  afford  all  the 
protection  which  the  law  intends  or  he  can  ask.  We  think  it  is; 
and  the  court  should  have  pronounced  a  judgment  of  acquittal  on 
the  first  count,  on  that  verdict,  which  we  think  an  acquittal  on 
that  count. 

It  is  the  opinion  of  the  court  that  the  judgment  be  reversed, 
and  the  cause  remanded,  v\rith  instructions  to  the  court  below  to 
award  a  venire  de  novo. 

Wilson,  Chief  Justice,  delivered  the  following  separate  opin- 
ion: I  concur  in  the  judgment  of  the  majority  of  the  court,  but 
not  in  the  principles  laid  down  in  the  opinion,  which  dispenses 
with  an  averment  of  a  scienter  in  the  indictment.  Such  an  aver- 
ment is  essential  to  constitute  the  offence  with  which  the  defendant 
is  charged.  The  act  itself  is  not  malum  in  se,  and  only  becomes 
criminal  "when  conjoined  with  a  knowledge  of  the  condition  of  the 
person  who  is  alleged  to  have  been  harbored.  If  the  defendant 
did  not  know  that  the  negro  girl  was  a  slave,  and  owed  service  in 
this  state,  he  was  guilty  of  no  crime.  Without  this  knowledge 
there  was  no  criminal  intent,  and  the  act  was  perfectly  harmless. 
As  the  knowledge,  therefore,  that  the  negro  was  a  slave,  etc.,  was 
an  essential  ingredient  in  the  crime  charged  upon  the  de- 
fendant, it  should  have  been  alleged  in  the  indictment.  [*  357] 
Without  proof  to  that  effect,  it  is  admitted  the  offence 
could  not  be  made  out;  and  if  so,  it  would  seem  to  follow  con- 
clusively, that  the  indictment  should  contain  such  a  charge.  No 
rule  is  better  settled,  than  that  every  indictment  for  a  criminal 
offence  should  charge  the  defendant  with  everything  necessary  to 
constitute  the  offence,  and  necessary  to  be  proved  in  order  to  con- 
vict the  offender.  I  do  not  understand  that  our  criminal  code 
has  made  any  change  in  this  respect.  It  dispenses  with  no  sub- 
stantial averment  in  an  indictment,  but  only  with  so  much  of 
form  and  technicality  as  does  not  impair  its  sense  and  obvious 
meaning.  This  has  been  repeatedly  decided,  and  the  case  in 
Scammon,  referred  to  in  the  opinion  of  the  majority  of  this  court, 
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goes  no  farther.  In  that  case  the  objection  to  the  indictment  was 
a  purely  technical  one,  having  reference  merely  to  the  grammat- 
ical structure  and  meaning  of  a  sentence.  To  adopt  it  as  a  rule 
applicable  to  all  cases,  that  an  indictment  stating  the  offence  in 
the  language  of  the  statute  shall  be  deemed  good,  would,  in  many 
cases,  render  them  absurd  and  unintelligible. 

LoCKWOOD,  Justice,  delivered  this  separate  opinion:  I  concur 
with  the  court  in  reversing  the  judgment,  on  the  ground  that 
illegal  testimony  was  permitted  to  be  given  to  the  jury  ;  but  I  do 
not  concur  in  remanding  the  cause  for  a  new  trial.  In  my  opin- 
ion the  indictment  is  clearly  bad,  and  should  have  been  quashed 
by  the  court  below.  The  indictment  contains  no  averment  that 
Chambers  knew  that  Sarah  was  an  indentured  servant.  The 
knowledge  of  this  fact  I  deem  essential  to  constitute  the  offence. 

I  consider  the  case  of  Birney  v.  The  State  of  Ohio^  8  Ohio 
230,  as  laying  down  the  correct  rule  on  this  subject.  The 
statutes  in  both  states  are  almost  identical.  The  court,  in  deliver- 
ing its  opinion  in  that  case,  says,  that  "  the  statute  upon  which 
this  indictment  is  predicated,  enacts,  '  that  if  any  person  shall 
harbor  or  secrete  any  black  or  mulatto  person,  the  property  of 
another,  the  person  so  offending  shall,  on  conviction  thereof,  be 
fined  in  any  sum  not  less  than  $10,  nor  more  than  $50.'  "  The 
court  says :  "  We  are  first  called  to  consider,  whether,  under  this 
enactment,  the  indictment  is  sufficient.  It  is  required  that  every 
indictment  shall  have  a  precise  and  sufficient  certainty.  The 
omission  of  a  word  of  substance  is  fataL  2  Hawkins  P.  C.  ch. 
25,  §  4.  There  the  plaintiff  in  error  is  charged  with  harboring 
or  secreting  a  certain  mulatto  girl,  by  the  name  of  Matilda,  the 
property  of  L.  Larkin.  There  is  no  aveiment  that  the  plaintiff 
in  error  knew  the  facts  alleged,  that  Matilda  was  a  slave  and  the 
property  of  L.  Larkin,  or  of  any  other  person ;  and  such  is  not 
the  legal  inference,  in  a  state  whose  constitution  declares 
[*  358]  that  all  are  born  free  and  equal,  and  that  there  shall  be 
neither  slavery  nor  re  voluntary  servitude  within  its  limits, 
except  as  punishment  for  the  commission  of  crimes.  On  the  con- 
trary, the  presumption  is  in  favor  of  freedom.  The  scienter^  or 
knowledge  of  the  plaintiff  in  error,  of  this  material  part,  was  an 
ingredient  necessary  to  constitute  his  guilt.  This  knowledge 
should  h,i.ve  been  averred  in  the  indictment,  and  proved  on  the 
trial ;  for,  without  such  knowledge,  the  act  charged  as  a  crime 
was  innocent  in  its  character.  We  know  of  no  case  where  posi- 
tive action  is  held  criminal,  unless  the  intention  accompanies  the 
act,  either  expressly  or  necessarily  inferred  from  the  act  itself. 
Ignorant iafacti  dotli  excuse,  for  such  an  ignorance,  many  times, 
makes  the  act  morally  involuntar3^     1  Hale's  P.  C.  42." 

"It  is  true  that  the  statute,   upon   which  the  indictment  is 
founded,  omits  the  scienter,  and  the  indictment  covers  all  the  facts 
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enumerated  in  that  statute.  But  this  is  not  sufficient ;  it  cannot 
be  assumed  that  an  act,  which,  independent  of  positive  enactment, 
involves  no  moral  wrong,  nay,  an  act  that  in  many  cases  would 
be  highly  praiseworthy,  should  be  made  grievously  criminal,  when 
23erformed  in  total  unconsciousness  of  the  facts  that  infect  it  with 
crime.  This  court  has  determined  differently.  In  the  case  of 
Ayiderson  v.  The  State,  7  Ohio,  Part  1,  255,  the  plaintiff  in  error 
Avas  indicted  for  uttering  and  publishing  a  forged  certificate  of 
deposit,  without  averring  his  knowledge  of  the  forgery.  The 
statute,  under  which  the  indictment  was  found,  does  not,  in  ex- 
press terms,  make  this  knowledge  a  constituent  of  the  crime. 
Nevertheless,  tlie  court  held  that  the  criminality  could  not  exist 
without  the  knowledge,  and  that  an  indictment  that  did  not  aver 
it  was  defective." 

It  was  urged  on  the  argument  of  this  cause,  that,  as  the  indict- 
ment averred  that  Chambers  unlawfully  harbored  the  servant, 
that  this  averment  included  the  seie7iter. 

In  the  case  referred  to,  decided  in  Ohio,  the  same  word  was 
used  in  the  indictment,  but  the  court  held  that  it  did  not  dispense 
with  an  averment  of  the  scienter. 

No  principle  is  better  settled,  both  in  civil  and  criminal  plead- 
ings, than  that,  the  plaintiff  or  prosecutor  is  not  bound  to  prove, 
on  the  trial,  that  which  he  is  not  compelled  to  aver  in  the  declara- 
tion or  indictment.  If  the  indictment  is  good,  without  averring 
that  the  accused  knew  that  the  colored  person  was  a  servant,  it 
would  be  equally  good,  without  averring  that  the  defendant  un- 
lawfully or  willfully  did  the  act. 

Our  statute  omits  not  only  the  scienter,  but  does  not  Sven  use 
words  implying  that  the  secreting  must  be  unlawfully  or  wrong- 
fully done,  in  order  to  constitute  the  offence. 

Yet  what  court  would  decide,  that  an  offence  of  this  description 
could  be  committed,  if  the  defendant  was  ignorant  of  the 
fact  that  the  person  harbored  or  secreted  was  a  servant  or  [*  359  ] 
slave  ?  If  the  offence,  however,  is  to  be  considered  as 
consummated  by  harboring  or  secreting  any  negro,  mulatto,  or 
colored  person,  who  turns  out  to  be  a  slave  or  servant,  it  will  be 
dangerous  for  the  people  of  this  state  to  extend  the  most  com- 
mon offices  of  humanity  to  that  unfortunate  class  of  mankind,  to 
whom  God  has  given  a  skin  colored  differently  from  ours.  It 
would  be  illegal  to  receive  such  persons  into  our  houses,  although 
they  were  perishing  in  the  streets,  with  hunger,  cold,  or  sick- 
ness. 

The  case  in  Ohio  completely  illustrates  the  consequences  that 
I  have  stated.  The  indictment  in  that  case  contained  nine  counts, 
several  of  which  averred  that  the  defendant  harbored  the  slave, 
well  knowing  that  she  was  a  slave,  and  a  fugitive  from  service. 
The  first  count,  however,  only  averred  that  the  defendant  "  un- 
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lawfully  "  "  harbored  or  secreted  a  certain  mulatto  girl,  by  the 
name  of  Matilda,  then  being  a  slave,"  and  the  j^roperty  of  one  L. 
Larkin,  "  contrary  to  the  form  of  the  statute,"  etc.  The  jury 
found  the  defendant  guilty  on  the  first  count  of  the  indictment, 
and  not  guilty  on  all  the  other  counts.  Had  there  been  proof,  on 
the  trial,  that  the  defendant  knew  that  Matilda  was  a  slave, the  jury 
would  undoubtedly  have  convicted  him  on  the  counts  containing 
that  averment.  The  court  who  tried  the  cause  must  have  decided 
and  decided  correctly,  if  the  first  count  was  good,  that  to  convict 
the  defendant  on  that  count,  no  evidence  was  necessary  to  prove 
that  the  defendant  had  knowledge  that  Matilda  was  a  slave. 

The  152d  section  of  our  criminal  code  was  relied  on,  as  justi- 
fying the  indictment  in  this  case.  That  section  reads  as  follows: 
"  Every  indictment  or  accusation  of  a  grand  jury  shall  be  deemed 
sufiBciently  technical  and  correct,  which  states  the  offence  in  the 
terms  and  language  of  this  code,  or  so  plainly  that  the  nature  of 
the  offence  maybe  easily  understood  by  the  jury."  Had  the  word 
"and,"  instead  of  the  word  ^  or,"  been  used  in  this  section,  little 
difficulty  would  have  arisen,in  requiring  that  the  indictment  should 
substantially  contain  every  necessary  averment  that  enters  into  the 
nature  of  the  offence.  If  the  court,  however,  are  not  pei-mitted 
to  read  this  statute  in  the  manner  above  indicated,  it  is  still  the 
duty  of  the  court,  in  construing  statutes,  to  look  not  only  to  the 
lano-uage  of  the  particular  section,  but  to  the  context,  and  also  to 
the  effects  and  consequences. 

The  153d  section  of  our  criminal  code,  requires  that "  all  excep- 
tions which  go  merely  to  the  form  of  the  indictment  shall  be  made 
before  the  trial,  and  no  motion  in  arrest  of  judgment  or  writ  of 
error  shall  be  sustained,  for  any  matter  not  affecting  the  real  merits 
of  the  offence  charged  in  such  indictment."  This  section  clearly 
implies,  that  all  respect  to  form  is  not  to  be  disregarded,  and  dis- 
tinctly recognizes  the  principle,  that  "every  matter  affecting  the 
real  merits  of  the  offence  mast  still  be  included  in  the 
[*360]  indictment,  to  render  it  sufficient,  even  after  verdict. 

The  gist  then  of  the  offence  of  harboring  or  secreting  a 
slave  or  servant  consists,  as  well  in  the  fact  of  harboring  or  se- 
creting, as  in  the  knowledge  that  the  person  so  harbored  or 
secreted  was  a  servant  or  slave.  The  harboring  or  secreting  and 
the  scienter  must  both  concur  to  constitute  the  offence,  and  to 
have  a  good  indictment,  both  should  be  positively  averred. 

As  the  count  on  which  Chambers  was  convicted  is  materially 
defective,  I  am  of  opinion  that  the  judgment  below  should  be  re- 
versed. 

Caton,  Justice,  dissented. 

Judgment  reversed. 
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Augustus  G.  S.  Wight  et  al.  v.  Thomas  Meredith  et  al. 


Error  to  Ogle. 

1.  Parties,  Joint — -jtidgment joined.  Where  an  action  ifjr  contractu  is  instituted 
against  two  defendants,  and  both  are  served  with  process,  and  one  makes  default,  »nd 
the  other  procures  a  change  of  venue,  it  is  error  to  take  judgment  against  the  defend- 
ant in  default,  before  a  disposal  of  the  defence  interposed  by  his  co-defendant. 

2.  Practice — -joint  parties — one  defaulting.  On  entering  a  default  against  one  of 
two  defendants  in  a  suit,  the  court  should  stay  all  lurther  proceedings  as  to  him,  until 
the  trial  of  the  issue  tendered  by  the  other  defendant.  On  the  trial  of  that  issue,  the 
jury  may  be  directed  to  assess  the  damages  against  the  party  in  default.  If  the  finding 
on  the  issue  be  for  the  plaintiff,  a  joint  judgment  could  be  rendered,  {a) 

3.  Same — joint  tender  taking  no  several  judgment.  Where  an  action  is  on  a  joint  under- 
taking by  two  or  more  defendants,  and  all  of  them  are  before  the  court,  the  plaintiff  is 
entitled  to  a  recovery  against  all,  or  not  at  all.  In  such  case  thejndgment  to  be  ren- 
dered must  be  joint  and  not  several,  {b) 

4.  Venue — eff'ect  of  change.  A  change  of  venue  removes  the  whole  cause,  and  the 
court  to  which  the  same  is  transferred,  after  a  default  by  one  of  the  parties,  and  a  plea 
by  another,  may,  when  the  issue  is  found  against  the  plea,  or  a  decision  is  made  against 
it,  properly  render  a  judgment  against  both  the  defendants.  (<:) 

5.  Joint  Judgment — proper.,  several  takers,  reversal  oj  one  reverses  all.  Where 
several  judgments  have  been  rendered  in  different  courts,  in  a  case  where,  from  the 
character  of  the  cause  of  action,  but  one  judgment,  and  that  a  joint  one,  could 
rightfully  be  rendered,  neither  of  the  judgments  can  be  sustained,  but  both  must  be 
rev.:rsed. 

The  proceedings  in  this  cause,  in  the  Jo  Daviess  circuit  court, 
were  had  before  the  Hon.  Dan  Stone  at  the  May  term,  1839. 
The  proceedings  in  the  Ogle  circuit  court  were  had  at  the  Sep- 
tember term,  1841,  before  the  Hon.  Thomas  Ford,  when  the  cause 
was  submitted  to  a  jury,  and  a  verdict  and  judgment  rendered  for 
the  pLiintiffs  for  $3459.04.  The  defendants  brought  the  cause  to 
this  court  by  writ  of  error. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  plaintiffs  in  error, 
cited  Breese  128,  139;  1  Scam.  552;  2  Scam.  36,  319,  571  ;  3 
3  Scam.  191. 

M.  Brayman,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the   opinion  of  the   court :  [*361] 
Meredith  &  Spencer  brought  an  action  against  Wight  & 
Jackson  in  the  Jo  Daviess  circuit  court.     The  declaration  was  in 
assumpsit,  on  a  promissory  note  executed  by  the  defendants  as 

Cases  Citing  Text.  posed.     Howell  v.  Barrett  3  Gilm.  433  ; 

(a)  Plaintiff    cannot   sever   his   action  Gould  v.  Sternburg,  69    111.    531 ;  People 

either  as  to  persons  or  amount,  and  have  v.  McFarland  9  Kradw,  275,  279. 
several  judgments  forseveral  sums  at  dif-  (^r)  Statute  requiring  all  parties  on  one 

ferent  stages  of  suit.  Brewer z/.  Christian,  side  to  join  in    application    for  change  of 

9  Bradw.  57,  59.  venue,   does   not   require  defendant  who 

(d)  In  action  ex contracttt judgment  muit  has  been  defaulted  tc  join  in  application, 

be  joined  against  all  defendants  served  or  Hitt  v.  Allen  13  111.  592,  594, 
none,   unless  personal  defence   is  inter- 
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partners.  Both  of  the  defendants  were  served  with  process. 
Wight  pleaded  non  assumjysit.  The  default  of  Jackson  was 
entered,  and  final  judgment  rendered  against  him  for  tlie  amount 
of  the  note.  At  the  same  time  the  court,  on  the  application  of 
Wight,  awarded  a  change  of  venue  to  Ogle  county.  In  the  cir- 
cuit court  of  that  county  a  trial  was  had,  and  judgment  ren- 
dered against  Wight  for  the  amount  then  due  on  the  note. 

The  rendition  of  those  judgments  is  now  assigned  for  error  by 
Wight  &  Jackson,  who  bring  the  record  before  this  court  by  writ 
of  error. 

The  action  was  on  a  joint  understanding  by  the  defendants, 
■  and  both  of  them  being  before  the  court,  the  plaintiffs  were  en- 
titled to  a  recovery  against  both,  or  not  at  all.  In  such  case  the 
judgment  to  be  rendered  must  be  joint  and  not  several.  It  was 
clearly  erroneous  to  render  final  judgment  against  Jackson  before 
disposing  of  the  defence  interposed  by  his  co-defendant.  On 
entering  the  default  of  Jackson  the  court  should  have  stayed  all 
furtlier  proceedings  as  to  him,  until  the  trial  of  the  issue  tendered 
by  Wight.  On  the  trial  of  that  issue  the  jury  might  be  directed 
to  assess  the  damages  against  the  party  in  default.  If  the  find- 
ing on  the  issue  should  be  for  the  plaintiffs  a  joint  judgment 
could  be  rendered.  Kimmel  v.  Shultz^  Breese  128;  Hussel  v. 
Hoc/an,  1  Scam.  552;  Hoxey  v.  The  County  of  3Iacoupin,  2  Scam. 
o6;  Teal  v.  Hussell,  2  Scam.  319;  McConnel  v.  Swailes,  2  Scam. 
671;  Tolman  v.  Spaulding^  "6  Scam.  13;  Wells  v.  Heyriolds,  3  Scam. 
191;  Frink Y.Jones,  ante  170. 

If  the  proper  practice  had  been  pursued  by  the  court  the 
change  of  venue  would  have  removed  the  whole  case,  and  the 
circuit  court  of  Ogle  county  might  properly  have  rendered  a 
judgment  against  both  of  the  defendants.  As  it  is,  several 
judgments  have  been  rendered  in  different  courts  in  a  case  where, 
from  the  character  of  the  cause  of  action,  but  one  judgment,  and 
that  a  joint  one,  could  rightfully  be  rendered.  Consequently 
neither  of  the  judgments  can  be  sustained,  and  both  must  be 
reversed.  From  the  confusion  in  which  the  case  is  involved  this 
court  will  not  remand  the  cause,  but  leave  the  parties  to  litigate 
their  differences  in  a  new  proceeding. 

The  judgments  rendered  in  this  cause  are  reversed  with  costs. 

Judgment  reversed. 
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Syllabus. — Opinion  of  the  Court. 

Augustus  G.  S.  Wight  et  al.  v.  Chaeles  Hoffman. 

Error  to  Jo  Daviess.  [*362] 

1.  Practive — plea  pending,  no  default.  Where  an  action  is  instituted  against  two 
or  more  defendanis  on  a  promissory  note  made  by  them,  and  they  are  all  served  wiih 
process,  it  is  error  to  take  judgment  against  one  of  them  by  default  while  a  plea  inter- 
posed by  the  other  remains  undisposed  of. 

2,  'Sa.M^— Joint  undertaking,  default  of  one.  Where  an  action  ex  contractu  is 
commenced  against  two  defendants,  and  one  pleadi  to  the  action  while  the  oiher 
makes  default,  the  court  should  suspend  all  proceedings  as  to  the  defendant  who  does 
not  plead,  after  entering  his  default,  until  the  trial  of  the  issue  tendered  by  his  co- 
defendant.  On  the  trial  of  that  issue  the  court  may  direct  the  jury  to  assess  the  plain- 
tiff's damages  as  to  both  of  the  defendants  and  render  a  joint  judgment  on  the  assess- 
ment. In  such  a  case  the  plaintiff  must  recover  against  all  of  Liie  defendants  or  none; 
the  judgment  must  be  joint  and  not  several,     (a) 

The  proceedings  in  this  cause,  at  the  October  term,  1839,  of 
the  court  below,  were  had  before  the  Hon.  Dan  Stone,  and  at 
the  June  term,  1841,  before  the  Hon.  Thomas  C.  Browne. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  plaintiffs  in  error, 
cited  Breese  128,  139;  1  Scam.  552;  2  Scam.  36,  319,  571;  3 
Scam.  191. 

M.  Brayman,  for  the  defendant  in  error. 

TtiEAT,  Justice,  delivered  the  opinion  of  the  court:  Hoffman 
instituted  an  action  against  Wight  &  Jackson  in  the  Jo  Daviess 
circuit  court.  Tlie  declaration  was  in  assumpsit  on  a  promissory- 
note  made  by  the  defendants  as  partners.  Process  was  served 
on  both  of  the  defendants.  Wight  pleaded  non  assumpsit.  At 
the  October  term,  1839,  the  default  of  Jackson  was  entered  and 
final  judgment  rendered  against  him  for  -$799.20.  The  cause  as 
to  Wight  was  continued  till  the  June  term,  1841,  when  judgment 
was  rendered  against  him  for  $871.81.  The  rendition  of  those 
judgments  is  assigned  for  error. 

The  decision  of  the  court  in  rendering  final  judgment  against 
Jackson  before  disposing  of  the  defence  made  by  Wight  was  mani- 
festly erroneous.  It  should  have  suspended  all  proceedings  as  to' 
Jackson,  after  the  entering  of  his  default,  until  the  trial  of  the  issue 
tendered  by  his  co-defendant.  On  the  trial  of  that  issue  tlie  court 
might  have  directed  the  jury  to  assess  the  plaintiff's  damaa^es  as 
to  both  of  the  defendants  and  have  rendered  a  joint  judgment  on' 
the  assessment.  This  is  one  of  those  cases  in  which  the  plaintiff 
must  recover  from  all  of  the  defendants  or  none.  The  judgment 
must  be  joint  and  not  several.  The  judgments  were  therefore 
improperly  and  erroneously  rendered,  and  both  must  be  reversed. 
See  the  case  of  Wight  et  al.  v.  Meredith  et  al..,  decided  at  this  term, 

Casks  Citing  Text.  Christian,  g   Bradw.    57,    59,  which   cite 

{a)  For   expanded   notes  of    Gould  v.       text,  see  Wight  zi.  Meredith,  ante  360. 
Sternburg,    69    111.    531,  and    Brewer    v. 
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Syllabus. — Opinion  of  the  Court. 


and  the  authorities  there  referred   to.     Ante  361.     The 
[*363]  cause  will  be  remanded,  that  a  proper  judgnjent  may  be 
rendered  in  the  circuit  court. 
The  judgments  of  the  circuit  court  rendered   in   this  case  are 
reversed  with  costs,  and  the  cause  remanded  for  further  proceed- 
ings. 

Judgment  reversed. 


Abner  Carson  et  al.  v.  John  A.  Meele  et  al.  (a) 

Error  to  Carroll. 

I.  Evidence — land  office  receiver's  certificate.  The  certificate  of  the  receiver  cf  a 
land  office,  of  the  receipt  of  the  purchase  money  for  a  tract  of  land,  is  not  evidence 
of  title  thereto. 

This  cause  was  originally  commenced  in  the  Jo  Daviess  circuit 
court,  and  subsequently  removed  to  Canoll  county,  by  change  of 
venue,  where  it  was  heard  at  the  October  term,  1841,  before  the 
Hon.  Thomas  C.  Browne  and  a  jury.  Verdict  and  judgment 
were  rendered  for  the  plaintiffs  for  $1260.  The  defendants 
brought  the  cause  to  this  court  by  writ  of  error. 

Thompson  Campbell,  for  the  plaintiffs  in  error.  E.  D.  Baker 
and  A.  T.  Bledsoe,  for  the  defendants  in  error. 

Treat,  Justice,  deliveied  the  opinion  of  the  court:  This  was 
an  action  of  trespass.  A  trial  was  had,  and  judgment  rendered 
for  the  plaintiffs.  On  the  trial,  the  plaintiffs,  to  prove  title  to  t-he 
premises  on  which  it  was  alleged  the  trespass  was  committed, 
offered  in  evidence  a  receipt  of  the  receiver  of  the  land  office, 
showing  payment  by  them  for  the  lands  in  question.  To  the  in- 
troduction of  this  evidence,  the  defendants  ol>jected,  but  their 
objection  was  overruled,  and  the  receipt  admitted.  That  decis- 
ion of  the  court  is  now  assigned  for  error,  by  the  defendants. 

The  receipt  of  the  receiver  was  not  competent  evidence  to 
show  title  to  the  land.  This  question  was  expressly  decided  by 
this  court,  in  the  case  of  Roper  v.  Clnhaugh,  3  Scam.  166. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Cases  Citing  Text.  ceedings  in  this  case  in  the  supreme  court, 

{a)  For  what  appear  to  be  earlier  pro-      see  Carson  v.  Merle,  3  Scam.  168. 
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Syllabus. 

Jacob  Swiggart  et  al.  v.  Henry  Haeber  et  al. 

Error  to  St  Clair.  [*364] 

1.  Ejectment — omis  on  plaintiff .  Where  a  person  claims  title  to  land,  by  matter 
inpaisy  he  must  show  every  step  required  by  law,  for  the  establishment  of  such  title, 
to  have  been  regularly  taken. 

2.  Judgment — stranger  not  avail  of  error  not  voiding.  Although  a  judgment  may 
have  been  erroneous,  and  an  execution  issued  thereon  so  irregular  that  it  would  have 
been  quashed,  if  a  motion  had  been  made  by  the  defendant  therein,  yet  neither  of 
them  can  be  collaterally  enquired  into  and  declared  invalid,  at  the  instance  of  a 
stranger,  unless  tney  were  not  only  voidable,  but  absolutely  void. 

3.  Same — conclusive  until  reversed  etc.  Where  the  court  has  jurisdiction  of  the  per- 
son of  the  defendant,  and  the  su'  ject  matter  of  the  suit,  whether  its  decisions  are  cor- 
rect are  not,  its  judgment  uniil  reversed,  is  binding  in  every  other  coun;  but  where 
there  is  a  total  want  ol  jurisdiction  in  the  court,  its  proceedings  are  an  absolute  nullity  ; 
they  confer  no  right,  and  afford  no  protection  to  those  claiming  or  acting  under  them, 
and  should  be  pronounced  void,  wlieii  collaterally  drawn  in  question. 

4.  Instance.  In  an  action  of  ejectment  brought  by  A  against  B,  both  claimed 
title  under  one  C  who  had  mortgaged  the  premises  to  the  old  State  Bank  of  Illinois, 
which  mortgage  was  foreclosed  in  a  suit  by  scire  facias,  instituted  against  C,  in  hislife- 
tim.e,  and  after  his  death,  revived  and  prosecuted  to  final  judgment  against  his  admin- 
istrator D.  This  jadsment  was  rendered  by  default,  against  D,  the  administrator, 
August  II,  1S27,  for  $807  12,  "  the  debt  in  the  .s'a;/ya«aj' mentioned,"  and  directed 
"  that  they  (the  said  plaintiffs  therein)  have  execution  according  to  the  form  of  the 
statute  of  this  state."  A  special  vix\\.  oi fien  facias  issued  on  said  judgment  against 
the  said  mortgaged  premises,  dated  7th  January,  1S28,  directed  to  the  coroner  of  the 
county  for  execution,  reciting  the  judgment  rendered  against  the  said  administrator,  as 
having  been  recovered  "by  reason  of  the  non  performance  of  the  covenants  in  the 
said  scire  facias  mentioned,"  upon  which  was  a  return  by  the  said  coroner,  dated  Jan- 
uary 17.  1828,  showing  a  levy  by  him  of  the  saidyf^rj  facias  on  the  said  premises,  and 
that  further  proceedings  thereon  had  been  stayed  by  order  of  the  judge  of  the  circuit 
court,  and  a  further  return  by  the  said  coroner,  dnted  April  23,  1828,  shov/ing  a  sale 
by  him,  on  that  day,  by  virtue  of  the  ?,2d  A  fieri  facias,  and  on  his  aforesaid  levy,  of  a 
part  of  the  said  premises,  to  Guy  Morrison,  and  ihe  residue  to  Ninian  Edwaids,  for 
two-thirds  of  the  appraised  value  thereof,  or  more.  A  deed  was  executed  from  the 
coroner  to  the  said  Edwards,  for  that  portion  of  the  said  land  purchased  by  him,  and 
embracing  the  land  in  the  possession  of  the  defendants:  Held,  that  there  was  error 
in  the  judgment  upon  the  scire  facias,  by  reason  of  its  not  directing  the  sale  of  the 
mortgaged  premises,  as  required  by  the  statute,  and  that,  for  such  error,  it  might  have 
been  reversed  on  appeal,  or  writ  of  error;  and  though  it  may  be  admitted  that  the 
s\)e;c\3.\feri  facias  might  have  been  quashed,  on  motion  of  the  defendant  therein;  yet 
the  defendant  in  said  judgment,  not  having  availed  himself  of  his  privilege  of  procur- 
ing the  reversal  of  the  one,  or  the  quashing  of  the  other,  they  could  not  be  objected  to 
by  a  stranger.  Held,  also,  that  said  judgment  was  in  rem,  against  the  mortgaged 
premises,  and  not  in  personam,  against  the  defendant. 

5.  Execution — stranger  not  avail  of  irregularity.  Thecorrect  doctrine  established 
by  the  authorities  is.  that  where  a  defendant  in  a  fieri  facias  has  submitted  to  it,  a 
stranger  to  the  record  cannot  avail  himself  of  any  irregularity  ic  the  writ,  in  a  collat- 
eral proceeding. 

6.  Same — sale  not  void ;  no  collateral  attack.  A  sale  upon  an  execution,  after  a 
judge's  order  staying  proceedings,  is  not  a  nullity;  it  is  only  voidable,  and  cannot  be 
set  aside  in  a  collateral  proceeding. 

The  judgment  against  an  administrator,  upon  foreclosure  of  a  mortgage,  should 
be  such  a  judgment  as  could  have  been  rendered  against  the  mortgagor,  had  he  been 
living. 

7.  Same — sale  irregular ;  remedy.  Irregularities  in  the  sale  of  lands  on  execution 
can  only  be  corrected  by  the  court  from  which  the  process  issues ;  and  where  such 
court  is  not  called  upon  by  the  defendant  in  the  execution,  to  set  such  proceedings 
aside,  they  cannot  be  disturbed  by  any  one  else,  in  a  collateral  proceeding. 
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8,  Limitations — barring  error.  Sanble  That  after  the  lapse  of  sufficient  time  to 
bar  a  writ  of  error,  proceedmsjs  upon  final  process  issued  from  the  circuit  courts  cannot 
be  quashed  for  irregularity,   {a) 

This  was  an  action  of  ejectment,  brought  by  the  plain- 
[*365]  tiffs  in  error  against  the  defendants  in  error,  for  the  re- 
covery of  the  possession  of  the  following  tract  of  land,  to 
wit:  The  north  east  fractional  quarter  of  section  seven  [7],  the 
south  east  fractional  quarter  of  section  six  [6],  the  south  west 
fractional  quarter  of  section  five  [5],  the  north  west  fractional 
quarter  of  section  eight  [8],  in  township  two  [2]  north,  range 
eight  [8]  west,  and  claim  102  in  certificate  no.  2(31,  all  lying  in 
St.  Clair  county.  All  the  defendants  were  duly  served,  and  all 
but  Geo.  Moffet  entered  their  plea  of  not  gnilty,  and  the  issue 
thereon  joined,  was  tried  by  a  jury,  at  the  April  term  of  tlie  St. 
Clair  circuit  court,  A.  D.  1842,  before  the  Hon.  Sidney  Beeese. 
The  plaintiffs,  on  the  trial,  proved  a  title  by  patent  from  the  gov- 
ernment of  the  United  States  to  Joseph  Coinelius,  and  liis  lieirs, 
for  the  said  tracts  of  land,  and  by  regularly  executed  deeds  of 
conveyance  from  the  heirs  at  law  of  Jose[)h  Cornelius  to  them, 
before  the  commencementof  the  suit.  They  further  proved  that 
the  said  Henry  Harber,  the  defendant,  was  in  the  possession  of  a 
part  of  the  said  tract  of  land  at  the  time  of  the  commencementof 
this  suit,  and  having  elected  to  proceed  against  the  said  Harber 
alone,  they  rested  their  case.  The  defendant  Harber  then  offered 
in  evidence  a  mortgage  executed  by  the  said  Joseph  Cornelius,  in 
1822,  in  his  life  time,  for  the  premises  in  question,  to  the  State 
Bank  of  Illinois.  A  scire  facias  upon  said  mortgage  from  the  St. 
Clair  circuit  court  against  the  said  Cornelius,  duly  executed  ;  a 
suggestion  on  the  record  of  the  death  of  the  said  Cornelius,  pend- 
ing the  suit,  and  its  revival  against  Wm.  A.  Beaird,  liis  admiuis- 

Casf.s  Citing   Text.  Rule  applied,  court  holding  that  omis- 

(a)  Where  court  has  jurisdi'ttion  of  sub-  sion  to  mention  hour  of  sale  in  sheriff's  ad- 
ject matter,  and  parties  proceedings  will  vertisement  of  sile,  cannot  be  taken  ad- 
not  be  questioned  in  collateral  suit.  Rigg  vantage  of  collaterally,  and  by  third  per- 
z/.  Cook  4  Gilm.  336,  349;  Buckmaster  sons.  McCormick  v.  Wheeler,  36  111. 
J/.  Ryder,  12  111.  207,  215  ;    Lane  z'.   Bom-  114,119. 

melmann,     17    111.    95,    gS ;    Durham   v.  Rule  applied,  court  holding;  that  notice 

Heaton,    28    111,    264,   272;     Mulford    v.  of  sale  not   incompliance   wiih  law,  can 

Stalzenbach,  46  111.  3  '3,  306  ;    Feaster  v.  not  be  objected   to  by  stranger  to  record 

leming,    56   111.  457.    460;    Hobson  v.  in  collateral   s-uit.     Cook  z'.  City  of  Chi- 

Ewan,  62  III.  146,  154.  cago,  57  111.  268,  270. 

Rule  applied,  court   holding   that  mis-  Rule  applied,   court  holding   that  sale 

recital  of  judgment  in  sheriff's  deed  made  under  execution  after  appeal  has  been  per- 

in   pursuance  of  it,  does  not   vitiate  title.  fected,  does  not,  when  attacked  in  coll  it- 

Phillips  V.  Coffee,  17  III.  154,  157.  eral  suit,  invalidaie  title.      Oakes  z^.  Wil- 

Rule  applied,  court  holding  that  in  suit  liams,  107  111.  154,  158. 

by  j«>6'/(7(-/rt.f  to  foreclose  mortgage, lack  Rule  applied,   court  holding  that  ad- 

of  order  of  sale  and  award  of  special  exe-  journment  of  sale  one  day,  will  not,  when 

cution,  will  not,  when  attacked   in  collat-  attacked    in  collateral   suit,   vitiate  title, 

eral  suit,  vitiate  title.    Rockwell  z/.  Jones,  Jackson  v.  Spink,  59  111.  404.  409. 
21  111.  279.  2S7. 
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trator,  and  a  judgment  by  default  against  the  said  administrator 
for  $807.12  debt,  and  costs.  To  the  introduction  of  which  said 
judgment,  the  plaintiffs  objected  at  the  time,  and  excepted  to 
the  decision  of  the  court  admitting  the  same  to  be  read  to  the 
jury. 

The  said  defendant  Harber  then  introduced  a  special  ^en/a«as 
against  the  said  tract  of  land,  in  favor  of  the  president  and  direc- 
tors of  the  State  Bank  of  Illinois,  directed  to  the  coroner  of  said 
county,  and  dated  the  7th  of  January,  1828,  and  returned  as  levied 
on  the  said  tract  of  land  on  the  17tli  of  January,  1828,  by  order  of 
the  judge  of  the  said  circuit  court,  and  also  a  subsequent  return, 
dated  April  23d,  1828,  that  a  part  of  the  said  lands  were  sold  on 
that  day  to  Guy  Morrison,  and  the  balance  of  the  same  to  Ninian 
Edwards  ;  to  the  introduction  of  which  said  fieri  facias  the  said 
plaintiffs  objected,  and  excepted  to  the  opinion  of  the  court  at 
the  time  of  admitting  the  same.  The  said  defendant  then  intro- 
duced a  deed  from  John  Pulliam,  coroner  of  said  county,  to  Nin- 
ian Edwards,  for  the  part  of  said  land  purchased  by  him,  as 
aforesaid,  dated  July  25th,  1829.  To  the  admission  of  which 
said  deed,  the  said  plaintiffs  objected,  and  excepted  to  the  deci- 
sion of  the  court  at  the  time  of  admitting  the  same ;  upon 
which  evidence  the  jury  found  a  verdict  for  the  defend-  [*366] 
ants,  and  final  judgment  was  entered  accordingly. 

1  he  plaintiffs  now  bring  this  suit  to  this  court  by  writ  of  error, 
and  rely   upon   the  following  points  and  authorities  : 

I.  The  court  below  erred  in  admitting  the  judgment  against 
Wm.  A.  Beaird,  administrator,  etc.,  to  be  read  to  the  jury  as  evi- 
dence. 

The  legal  estate  was  in  Joseph  Cornelius,  the  mortgagor  of  the 
said  land,  at  and  before  his  death.  Collins  v.  Torry,  7  Johns. 
280  ;  4  Johns.  41;  11  Johns.  538;  4  Kent's  Com!  157;  2  Ohio 
331  ;  8  Ohio  23  ;  11  Ohio  341 ;  20  Maine  116,  118  ;  1  Powell  on 
Mort.  107 ;  1  Alab.  729.  It  was  vested  in  his  heirs  at  law  im- 
mediately on  his  death.     2  Blac.  Com.  201. 

A  special  power  granted  by  statute,  affecting  the  rights  of  indi- 
viduals, and  which  divests  the  title  to  real  estate,  ought  to  be 
strictly  pursued,  and  should  appear  so  on  the  face  of  the  proceed- 
ings.    Smith  et  al.  v.  Hileman,  1  Scam.  325. 

In  summary  proceedings,  under  the  statute,  ex  parte  and  m  rem, 
the  statute  should  be  strictly  complied  with.  1  Scam.  476  ;  Law- 
rence V.  Yeatman  et  al.  2  Scam.  l7.  The  heirs  of  Joseph  Cor- 
nelius could  only  be  divested  of  their  title  to  the  said  land  in  two 
ways  (except  where  they  are  parties  to  the  proceedings):  first,  by 
administrator's  sale  by  order  of  the  court  under  R.  L.  644,  §  98, 
and  650,  §  120  ;  secondly,  by  a  judgment  against  the  lands  under 
R.  L.  376,  §  18.  A  judgment  against  an  administrator  is  against 
the  goods  of  his  intestate  in  his  hands  to  be  administered,  or  against 

379 


367    •  SwiGGART  et  al.  v.  Harber  et  al.  [Dec.  T.       \ 

Statement  of  the  Case. 

liim  de  bonis  propriis  (2  Tidd's  Pract.  993),  or  under  R  L,  37G, 
§  18,  against  the  mortgaged  premises.  The  judgment  in  this  case 
against  Wm.  A.  Beaird,  administrator,  etc.,  is  a  judgment  de. 
bonis propr lis,  and  if  not  absolutely  void,  was  a  lien  upon  the  leal 
estate  of  the  said  Wm.  A.  Beaird.  R.  L.  370,  §§  1,  5  ;  8  Johns. 
460.  A  purchaser  at  sheriff's  sale  only  acquires  the  interest  of 
the  defendant  in  the  execution.  Jackson  v.  Anderson,  4  Wend. 
481. 

The  term  "  administrator  "  can  be  regarded  only  as  a  descrvptio 
persontB.  The  judgment  was  clearly  erroneous  for  not  being 
against  the  mortgaged  premises.  Marshall  v.  Maury,  1  Scam. 
232.  Had  the  lands  of  Beaird  been  sold  under  said  judgment, 
lie  could  not  probably  avoid  the  sale  in  a  collateral  action. 
United  States  Bank  v.  Voorhees,  10  Peters  474;  Buckmaster 
V.  Carlin,  3  Scam.  105.  There  is  no  privity  between  an  ad- 
ministrator and  an  heir  or  devizee.     1  Munf.  446  ,  2  Peters  523. 

II.  The  court  erred  in  permitting  the  special  fieri  facias  against 
the  said  land  to  be  read  to  the  jury  as  evidence  ,  because  there 
was  no  judgment  to  support  it.  Clemson  v.  Kruper,  Breese  162. 
Where  a  warrant  of  commitment  substantially  varies  from  the 
conviction,  and  the  offences  are  wholly  different  in  their  nature, 
the  officer  who  issues  the  process  is  a  trespasser,  for  there 
[*  367]  is  no  conviction  to  support  it.  1  Chit.  Plead.  211.  The 
judgment  is  in  debt,  but  the  execution  is  for  damages  for 
the  non-performance  of  covenants.  The  execution  is  void  on  its 
face.  It  recites  a  general  judgment  against  Wm.  A.  Beaird,  ad- 
ministrator, etc.,  and  requires  the  officer  to  sell  the  real  estate  of 
the  heirs  ol  Joseph  Cornelius,  deceased,  who  are  no  parties  to  the 
judgment,  to  satisfy  the  same.  The  lands  of  which  a  person  dies 
seized  cannot.be  sold  to  satisfy  a  judgment  against  his  adminis- 
trator. Greenwood  v.  Spiller,  2  Scam.  504.  A  special  execution 
is  not  warranted  by  a  general  judgment.  2  Tidd's  Pract.  998. 
It  is  admitted  that  if  the  strict  rules  of  the  English  and  American 
authorities,  in  some  of  the  State  courts,  are  to  prevail  with  us,  an 
alias  execution,  not  corresponding  in  the  amount  of  costs  with 
the  first  or  original  writ  o?  fieri  facias,  should  be  rejected  on  the 
ground  of  variance.  Bvy 'dn  etal.  v.  Smith,  et  al.  2  Scam.  49.  A 
fortiori  where  the  execution  varies  from  the  judgment.  The 
transfer  of  the  title  to  real  property,  by  judicial  sale,  is  unknown 
to  the  common  law  (3  Blac.  Com.  418),  and  any  material  depart- 
ure from  the  law  regulating  judicial  sales  will  render  the  sale 
void.  Curtis  v.  Doe,  ex  dem.  Breese  99.  Where  a  party  is  a 
stranger  to  a  judgment,  he  may  avoid  it  without  writ  of  error.  5 
Dane's  Abr.  225.  Where  a  sheriff,  under  an  execution  against 
several  defendants,  levies  upon  the  lands  of  which  one  of  the  de- 
fendants died  seized,  before  execution  issued,  and  sells  the  said 
lands,  the  sale  is  void.     1  Cowen  734. 
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III.  The  sale  was  made  in  violation  of  the  order  of  the  circuit 
jiidi^e  and  in  violation  of  law,  as  appears  by  the  returns  of  the 
coroner  (R.  L.  378,  §  23),  and  without  any  execution. 

IV.  The  court  erred  in  permitting  the  coroner's  deed  to  be  read 
to  the  jury  as  evidence. 

1.  First,  because  there  was  no  judgment  and  execution  to  found 
it  upon.  Clemson  v.  Kruper,  Breese  64.  Secondly,  because  it 
shows  on  its  face  that  on  a  general  judgment  against  William  A. 
Beaird,  administrator,  etc.,  the  lands  of  the  heirs  of  Joseph  Cor- 
nelius were  sold,  which  could  not  be  legally  done.  Greenwood 
V.  Spiller,  2  Scam,  504.  And,  thirdly,  because  it  shows  a  total 
want  of  jurisdiction  in  the  court  to  issue  said  execution  upon  said 
judgment ;  and  the  whole  sale  is  void,  and  will  be  so  regarded  in 
a  collateral  action  (2  Peters  163),  even  though  unreversed.  1 
Peters  341. 

The  argument  that  good  policy  requires  that  public  sales  should 
be  supported,  whether  the  provisions  of  the  statute  have  been 
complied  with  or  not,  does  not  appear  to  be  entitled  to  much 
weight.  Cwxti^v.  T)oe^  ex  dem.  Breese  101.  The  legislature  in 
subjecting  real  estate  to  sale  on  execution  have  clearly  the  right 
to  prescribe  the  terms  on  which  such  sales  shall  be  made,  and 
any  material  departure  from  the  rules  prescribed  by  statute 
will  render  the  sale  void.  Breese  99.  In  case  of  a  naked  [*368] 
power,  not  coupled  with  an  interest,  the  law  requires  that 
every  prerequisite  to  the  exercise  of  the  power  should  precede  it. 
The  party  who  sets  up  the  title  must  furnish  the  evidence  to 
support  it.  Williams  et  al.  v.  Peyton's  Lessee,  4  Wheat.  78. 

2.  The  decree  of  foreclosure  of  the  mortgage  of  Joseph  Corne- 
lius, if  valid,  was  a  complete  extinction  of  the  mortgage  ,  and  if 
invalid  must  be  so  for  all  purposes,  and  cannot  serve  as  an  author- 
ity to  assign  the  mortgage  by  means  of  the  sale.  Doe,  ex  dem.  v. 
McLosky,  1  Mad.  726. 

S.  T.  Logan  and  Wm.  H.  Underwood,  for  the  plaintiffs  in  error. 

L.  Trumbull,  for  the  defendants  in  error  :  The  party  himself 
can  alone  take  advantage  of  the  irregularity  in  an  execution. 
Graham's  Pract.  364;  1  Cowen,  309;  5  Johns.  100;  2  Peters' 
Dig.  219. 

If  a  party  suffer  a  sale  to  take  place  under  an  execution  which 
is  voidable,  the  sale  will  be  valid  though  the  execution  be  after- 
ward set  aside.  1  Cowen  711 ;  8  Johns.  361 ;  4  Wend.  462,  478, 
588;  16  Johns.  7;  Graham's  Pract.  390;  4  Howard's  Miss.  267: 

2  Tidd's  Pract.  1032,  1128  ;  2  Duer's  Pract.  295. 

A  judgment  or  execution  irreversible  by  a  supreme  court  can- 
not be  declared  a  nullity  by  any  authority  of  law.     10  Peters  449; 

3  Scam.  104. 

Thomas,  Justice,  delivered  the  opinion  of  the  court:  The 
plaintiffs  in  error  commenced  their  action  of  ejectment  against  the 
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defendants  and  several  other  persons,  in  the  circuit  court  of  St.' 
Clair  county,  for  the  recovery  of  the  possession  of  several  tracts 
of  land  lying  in  the  said  county  ;  but  on  the  trial  elected  to  pro- 
ceed against  the  defendants  only,  for  so  much  of  the  said  land  as 
they  were  proved  to  liave  been  in  possession  of  at  the  commence- 
ment of  the  said  suit. 

Both  parties  claimed  under  one  Joseph  Cornelius,  in  whom 
title  was  proved  by  patent  from  the  government  of  the  United 
States,  the  plaintiffs  deriving  title  from  the  heirs  at  law  of  the 
said  Joseph  Cornelius,  by  deedsof  conveyance  executed  by  them, 
since  his  decease ;  the  defendants  under  a  mortgage  of  the  said 
premises  executed  by  the  said  Joseph  Cornelius  to  the  President 
and  Directors  of  the  State  Bank  of  Illinois,  in  1822,  and  fore- 
closed by  proceedings  on  scire  facias  instituted  by  the  said  mort- 
gagees against  the  said  mortgagor,  in  his  life  time,  and  afterward 
by  a  suggestion  of  his  death  on  the  record,  and  a  revival  of  the 
said  suit  against  his  administrator,  William  A.  Beaird,  consum- 
mated against  the  latter. 

The   defendants   in  support  of  their  title  read  in  evi- 
[*  3G9]  dence,  after  objections  had    been  thereto  made  by   the 
plaintiffs,  and  overruled  by  the  court. 

1.  A  judgment  by  default,  rendered  in  the  aforesaid  suit 
against  the  said  William  A.  Beaird,  administrator,  etc.,  on  the 
11th  day  of  August,  1827,  for  $807.12,  '-the  debt  in  the  scire  fa- 
cias mentioned,"  and  concluding  that  "they  (the  said  plaintiffs 
therein)  have  execution  according  to  the  form  of  the  statute  of 
this  state." 

2.  A  special  writ  oi  fieri  facias  issued  on  said  judgment  against 
the  said  mortgaged  premises,  dated  January  7th,  1828,  directed 
to  the  coroner  of  the  said  county  of  St.  Clair,  for  execution,  and 
reciting  the  judgment  rendered  against  the  said  administrator,  as 
having  been  recovered  "  by  reason  of  the  non-performance  of  the 
covenants  in  said  sczVe /ac/as  mentioned."  A  return  by  the  said 
coroner^  dated  January  17th,  1828,  showing  g,  levy  by  him  of  the 
said  scire  facias  on  the  said  premises,  and  that  further  proceedings 
thereon  had  been  stayed  by  order  of  the  judge  of  tlie  circuit  court; 
and  a  further  return  by  the  said  coroner,  dated  April  23d,  1828, 
showing  a  sale  by  him  on  that  day,  by  virtue  of  the  &^\A.  fieri  fa- 
cias, and  on  his  aforesaid  levy,  of  a  part  of  the  said  premises  to 
Guy  Morrison,  and  the  residue  to  Ninian  Edwards,  for  two-thirds 
of  the  appraised  value  thereof,  or  more.     And, 

3.  A  deed  from  the  said  coroner  to  the  said  Ninian  Edwards 
for  that  portion  of  the  said  land  purchased  by  him,  and  embrac- 
ing the  land  in  the  possession  of  the  said  defendants,  dated  July 
25th,  1829. 

The  jury  found  a  verdict  for  the  defendants,  on  which  the 
court  rendered  judgment  in  their  favor  for  costs.     The  case  is  now 

382 


1843.]  SwiGGART  et  al.  v.  Harder  et  al.  370 

Opinion  of  the  Court. 

brought  by  the  plaintiffs  into  this  court,  for  the  reversal  of  that 
judgment,  and  the  opinion  of  the  circuit  court,  in  admitting  the 
judgment,  Jie7-i  facias,  and  deed  aforesaid  in  evidence,  is  assigned 
tor  error. 

The  only  question  presented  for  our  determination  is  as  to  the 
validity  of  the  sale  under  which  the  defendants  claim  the  land  in 
controversy.  Those  affirming  its  validity  admit  that  the  legal 
title  to  the  said  land  was  in  Joseph  Cornelius,  the  mortgagor,  in 
his  life  tiriie,  and  immediately  on  his  decease  vested  in  his  heii's 
at  law,  so  as  to  entitle  them,  or  their  grantees,  to  possession^,  as 
against  the  whole  world,  except  the  mortgagees,  or  persons  le- 
gally claiming  under  this  mortgage;  but  they  maintain  that  the 
defendants  have  acquired  the  legal  title  to  the  said  premises  un- 
der the  said  mortgage,  and  that  the  j^d^ment,  fieri  facias,  and 
deed,  the  legal  admissibility  of  which  in  evidence  is  questioned 
by  the  assignment  of  errors,  are  competent  evidence  to  establish 
that  fact.  The  opposing  party,  conceding  that  the  mode  adopted 
for  the  involuntary  alienation  of  the  title  of  the  said  heirs,  by  a 
foreclosi're  of  the  mortgage  of  their  ancestor,  by  scire  fa- 
cias, was  authorized  by  law,  and  would  have  been  legally  [*  370J 
sufficient  for  that  purpose,  had  the  requisitions  of  the  stat- 
ute, in  such  case  made  and  provided,  been  strictly  complied  with, 
in  the  proceedings  relied  on  by  the  claimants  under  the  said  mort-- 
gage,  in  this  case,  nevertheless,  contend,  that  the  said  proceed- 
ings were  not  in  conformity  to  the  said  statute,  and  that  conse- 
quently the  title  of  the  said  heirs  was  not  thereby  divested. 

In  support  of  their  position,  that  the  aforesaid  judgment,  fieri 
facias,  and  deed  were  improperly  received  in  evidence  by  the  cir- 
cuit court,  for  the  purpose  of  showing  title  to  the  premises  in  dis- 
pute, in  the  defendants,  the  counsel  for  the  plaintiffs  make  the 
following  points  for  the  consideration  of  the  court,  to  wit: 

I.  That  the  said  judgment  was  erroneous  for  not  being  against 
the  mortgaged  premises;  and  that,  moreover,  it  was  a  judgment 
against  the  said  William  A.  Beaird,  administrator,  etc.,  de  bonis 
propriis,  and  if  not  absolutely  void,  was  a  lien  only  on  the  real  es- 
tate of  the  said  William  A.  Beaird. 

II.  That  the  said  fi.eri  facias  was  void  on  its  face,  because  there 
was  no  judgment  to  support  it,  there  being  a  variance  between 
the  said  judgment  and  fieri  facias,  in  this,  that  the  judgment  is  in 
debt,  and  the  fieri  facias  is  for  the  collection  of  "  damages  for  the 
non  performance  of  covenants;"  and  the  said  fieri  facias,  while  it 
recites  a  general  judgment  against  the  said  William  A.  Beaird, 
administrator,  etc.,  requiring  the  officer  to  sell  the  real  estate  of 
the  heirs  of  the  said  Joseph  Cornelius  deceased,  who  were  no  par- 
ties to  the  judgment,  to  satisfy  the  same. 

III.  That  the  deed  was  inadmissible  in  evidence,  first,  because 
there  were  no  judgment  and  execution  to  found  it  upon;  secondly, 
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because  it  shows  on  its  face  that  on  a  general  judgment  against 
William  A.  Beaird,  administrator,  etc.,  the  lands  of  the  heirs  of 
Joseph  Cornelius  deceased,  were  sold  ;  thirdly,  because  it  shows 
a  total  want  of  jurisdiction  in  the  court  to  issue  said^eri  fa- 
cias on  said  judgment,  and  that  therefoi'e  the  sale  was  void;  and 
fourthly,  because  the  sale  on  i\ui  fieri  facias  wa,^  made  in  violation 
of  the  judge's  order,  and  when  by  the  return  of  the  ^aiA  fieri  facias, 
it  had  become  functus  officio. 

Tliese  objections  to  the  validity  of  the  defendants'  title  to  the 
land  in  controversy  are  based  upon  the  acknowledged  principle, 
that  where  a  person  claims  title  to  land  by  matter  in  pais,  he  must 
show  every  step  required  by  law,  for  the  establishment  of  such 
title,  to  have  been  regularly  taken;  but,  as  will  he  perceived,  no 
irregularity  in  the  proceedings  by  the  officer  making  the  sale  is 
charged,  except  in  one  particular,  his  alleged  violation  of  the 
order  of  the  circuit  judge,  etc.  The  supposed  irregularties  in 
the  judgment  a.nd  fieri  facias  are  mainly  complained  of.  If  these 
objections,  as  well  to  tlie  judgment  and  fieri  facias,  as  to  the  man- 
ner of  executing  the  latter,  are  found  untenable,  those  made  to 
the  deed,  being  entirely  based  on  them,  must  also  fall  to 
[*  371]  the  ground. 

The  first  two  points  ma}:'  be  considered  together,  so  far 
as  they  relate  to  alleged  irregularities  and  errors,  in  the  judg- 
ment the  fieri  facias.  Was  there,  then,  any  such  irregularity  as  is 
com[)lained  of,  in  these  proceedings,  or  either  of  them  ?  And  if 
80,  should  they  therefore  have  been  excluded  from  the  jury,  on 
the  trial  of  this  cause  in  the  court  below  ? 

That  there  was  error  in  the  judgment,  by  reason  of  its  not  di- 
recting the  sale  of  the  mortgaged  premises,  as  required  by  the 
statute,  and  that  for  such  error,  it  might  have  been  reversed  on 
appeal,  or  writ  of  error  brought  by  the  defendants  therein  to  this 
court,  cannot  be  dou'oted.  The  case  of  Mauri/  v.  Marshall,  1 
Scam,  232,  settles  that  question.  And  it  may  also  be  admitted 
that  the  special  yjgr«/rtc?ias  issued  on  said  judgment  might,  for  the 
objections,  or  some  of  them,  urged  against  it  by  the  plaintiffs' 
counsel,  have  been  quashed,  on  motion  of  the  defendant  therein. 
But  the  defendant  in  the  said  judgment  iiwd  fieri  facias  not  having 
availed  himself  of  his  privilege  of  procuring  the  reversal  of  the 
one  or  the  quashing  of  the  other,  they  could  neither  of  them  be 
collaterally  enquired  into  and  declared  invalid,  at  the  instance  of 
a  stranger,  in  this  proceeding,  unless  they  were  not  only  voidable 
for  error  and  irregularity,  but  absolutely  void. 

If  the  court  rendering  the  judgment  had  jurisdiction  of  the  per- 
son of  the  defendant,  and  of  the  subject  matter  of  the  suit,  then 
whether  its  decisions  were  correct  or  not,  the  judgment,  until  re- 
versed, is  binding  in  every  other  court.  Having  a  right  to  decide 
every  question  that  occurred  in  the  cause,  its  errors  and  irregu- 
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larities,  if  they  existed  in  the  judgment,  should  have  been  cor- 
rected in  this  court ;  if  in  the  issuing  of  final  process  or  the  pro- 
ceedings of  the  officers  thereon,  by  some  direct  proceedings  before 
the  same  court  to  set  them  aside  ;  neither  one  nor  the  other  could 
have  been  legally  examined  into,  when  brought  up,  as  they  were 
in  this  case,  in  the  court  below,  collaterally.  But  if  there  was  a 
total  want  of  jurisdiction  in  the  court,  and  it  therefore  acted  with- 
out authority  in  the  premises,  its  proceedings  were  not  merely 
voidable,  but  void,  and  a  nullity,  conferring  no  right,  and  afford- 
ing no  protection  to  those  claiming,  or  acting  under  them,  and 
consequently  should  have  been  rejected,  although  unreversed, 
and  collaterally  drawn  in  question,  on  the  trial  in  the  circuit 
court.  This  is  the  doctrine  established  by  the  supreme  court  of 
the  United  States  in  the  cases  of  Elliott  et  al.  v.  Piersol  et  al.  1 
Peters  340  ;  Thompson  v.  Tolmie  et  al.  2  Peters  163,  169 ;  and 
Vborhees  v.  The  United  States  Bank,  10  Peters  474  ;  and  is  fully 
recognized  by  this  court,  in  the  case  of  Buckmaster  et  al.  v.  Car- 
lin,  3  Scam.  107. 

By  the  application  of  these  principles  to  this  case,  it  must  be 
apparent,  that  as  the  judgment  in  question  was  rendered 
1)}^  a  court  of  competent  jurisdiction,  it  was,  although,  as  [*  372] 
already  admitted,  reversible  for  error,  not  absolutely  void, 
and  was  therefore  properly  received  in  evidence,  on  the  trial  in 
the  court  below. 

It  was,  however,  contended  that  even  if  the  judgment  was  not 
void,  it  was  nevertheless  to  be  considered  as  a  judgment  against 
the  administrator,  William  A.  Beaird,  de  bonis  propriis,  and  that 
consequently  the  fieri  facias  issued  on  it,  against  the  lands  of  the 
heirs   of  Joseph   Cornelius,  was  not  only  irregular,  but  wholly 
void.     The  authority  relied  upon  in  support  of  this  position  (2 
Tidd's  Pract.  993)  would  certainly  be  in  point  and  conclusive,  if 
the  court  had  had  (as  in  the  class  of  cases  referred  to  in  the  text) 
jurisdiction  of  the  person  of  the  administrator,  in  any  proceeding 
against  him  in  personam,  and  of  the  subject  matter  of  such  suit. 
In  such  case,  (as  was  held  in  Greenwood  v.  Spiller.,  2  Scam.  504, 
which  was  an  action  of  covenant  against   an  administrator,)  no 
judgment  could  be  rendered,  nor  execution  issued,  legally  author- 
izing the  sale  of  the  lands  of  the  intestate.     But  that  authority 
has  no  application  to  the  cause  under  consideration.     This  will  be 
apparent  on  a  moment's  reflection,  as  to  the  means  by  which,  and 
the  purposes  for  which,  the  defendant  William  A.  Beaird  was  in 
court.     The  law  authorized  proceedings  against  the  administra- 
tor, by  scire  facias,  to  foreclose  the  mortgage  of  his  intestate,  the 
court,  therefore,  after  scire  f anas  had  been  sued  out  against  and 
served  upon  the  latter,  and  his  death  had  been  suggested  on  the 
record,  legally  acquired  jurisdiction  of  the  person  of  the  former, 
by  the  revival  of  the  suit  against  him,  but  only  for  the  purposes 
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of  that  suit.  For  any  otlier  purposes,  he  was  a  stranger  to  the 
record,  and  a  judgment  de  bonis  propriis,  or  de  bonis  testatoris, 
against  him  would  have  been  as  wholly  void,  as  if  rendered  against 
any  other  person  not  named  on  the  record.  But  in  respect  to 
that  proceeding  (the  foreclosui-e  of  the  mortgage),  the  court  was 
legally  authorized  to  render  such  judgment  against  him,  as  ad- 
ministrator, as  might  have  been  rendered  against  the  mortgagor 
himself,  had  he  lived  ;  and  the  judgment  that  was  rendered,  and 
the  proceedings  under  it,  are  to  be  considered  precisely  as  they 
would  be,  if  in  the  lifetime  of  the  said  mortgagor,  they  had  been 
rendered  against  him.  Then  the  judgment  in  question  having 
been  rendered  in  a  proceeding  in  rem,  could  not  have  been 
against  the  defendant  in  personam,  and  consequently  the  special 
Jleri  facias  under  consideration  was  not  void  for  the  reason 
assigned. 

But  it  was  urged  in  argument,  that  as  the  judgment  was  gen- 
eral, it  would  not  warrant  tlie  issuing  of  the  s[)eciiil  fieri  facias,  and 
that  the  latter,  being  unautliorized  by  law,  was  therefore  void; 
and  to  support  that  position  the  case  of  Chanson  v.  KrupeVy 
Breese  162,  and  2  Tidd's  Pract.  99S,  were  relied  on. 

On  tlie  examination  of  the  case  first  referred  to  it  v/ill 
[*373]  be  found  to  have  no  reference  whatever  to  the  matter  in 
controversy,  the  points  decided  by  it  being  solely  in  rela- 
tion to  assigning  a  refusal  to  grant  a  new  trial  for  error,  and  to 
the  time  and  mode  of  taking  a  bill  of  exceptions.  The  dictum 
in  Tidd  is  based  upon  the  authority  of  Buxton  et  al.  v.  Mardin,  1 
Term  R.  80;  Clark  v.  Clement  et  al.  6  Term  R.  525;  and  Grill  v. 
jScrivens,  7  Term  R.  27;  and  in  all  these  cases  the  question  was 
made  not  collaterally  but  by  direct  proceedings  before  the  proper 
court,  on  motion  to  quash  by  the  defendants  in  the  several  irregu- 
lar writs  respectively.  These  authorities,  therefore,  do  not  in 
the  least  degree  mitigate  against  the  doctrine  hereinbefore 
stated.  There  are,  however,  numerous  authorities  directlv  sus- 
taining it.  2  Tidd's  Pract.  1032,  112S;  Graham's  Pract.  390;  2 
Paine  and  Duer's  Pract.  295;  Blaine  v.  The  Charles  Carter,  4 
Cranch  328,  333. 

In  the  case  last  mentioned  a  ship  had  been  sold  under  execu- 
tions issued  within  ten  days  after  judgment,  contrary  to  the  ex- 
press provision  of  the  23d  section  of  the  judiciary  act ;  but  no 
writ  of  error  was  taken  out.  The  supreme  court  of  the  United 
States  declared  that  if  the  executions  were  irregular  the  court 
from  which  they  issued  ought  to  have  been  moved  to  set  them 
aside.  They  were  not  void  because  the  marshal  could  have  jus- 
tified under  them;  and  if  voidable,  the  proper  means  of  destroy- 
inof  their  efficacy  had  not  been  pursued.  Again :  In  Tayloe  v. 
Thompson,  5  Peters,  370,  the  same  court  affirmed  a  principle  of 
the  common  law,  "that  the  sale  of  a  term  of  years  under  a  fieri 
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facias^  issued  after  and  while  the  defendant  was  in  execution 
under  a  ca.  sa.  on  the  same  judgment,  was  good,  when  made  by 
a  stranger  to  the  execution." 

The  objection  to  the  fieri  facias,  on  the  ground  of  an  alleged 
variance  between  it  and  the  judgment,  is  equally  unavailing  to 
the  plaintiffs. 

The  dictum  in  Bryan  et  al.  v.  Smith  et  al.  2  Scam.  49,  that  if 
the  strict  regular  rules  of  the  English  and  many  American  autho- 
rities in  some  of  the  state  courts  are  to  prevail  with  us  they  would 
warrant  the  rejection  of  an  alias  fi.eri  facias,  on  the  ground  of  its 
variance  from  the  original  fieri  facias,  is  relied  upon  to  support 
that  objection;  but,  I  think  that  the  rules  referred  to  do  not  and 
ought  not  to  prevail  with  us.  And  of  the  same  opinion  was  the 
judge  whose  dictum  is  above  referred  to.  He  says  in  connection 
with  it,  and  in  the  same  opinion:  "If  the  rigid  rules  to  which 
we  have  alluded  were  adopted  in  our  courts  it  would  be  most 
manifest  that  the  titles  to  real  estate  purchased  under  execution  at 
slieriff's  sales  might  be  most  seriously  affected  in  numerous  cases, 
if  not  entirely  destroyed.  Hence  it  becomes  a  question  of  great 
import  whether  the  present  practice,  although  it  may  not  be  en- 
tirely free  from  objection  from  its  looseness,  had  not  better  con- 
tinue to  be  sanctioned  than  to  innovate  upon  it,  by 
which  such  serious  consequences  might  ensue."  The  [*374] 
correct  doctrine,  and  that  which  is  well  established  by 
authorities,  is  that  the  defendant  in  the  fieri  facias,  liaving  sub- 
mitted to  it,  a  stranger  to  the  record  cannot  now  avail  himself 
of  the  irregularity  of  the  writ  in  a  collateral  proceeding.  2 
Peters'  Dig.  269;  5  Johns.  100. 

The  only  objection  to  the  validity  of  the  sale  in  question  re- 
maining to  be  disposed  of  is  based  upon  the  alleged  irregularity 
of  the  coroner  in  making  that  sale  in  violation  of  the  judge's 
order,  and  when  by  his  return  of  the  fi^ri  facias  it  had  become 
functus  officio. 

The  existence  of  the  facts  on  which  this  objection  is  predi- 
cated is  not  proved  by  the  record.  It  only  shows  a  levy  by  the 
officer,  a  suspension  of  proceedings  thereon,  in  obedience  to  the 
order  of  the  judge,  but  no  actual  return  of  the  fieri  facias  out 
of  the  hands  of  the  officer  into  the  clerk's  office,  and  a  subsequent 
sale  of  the  mortgaged  premises  upon  the  said  levy.  Is  the 
inference  legitimately  deducible  from  these  facts,  that  when  the 
sale  was  made  the  order  of  the  judge  restraining  it  was  still  in 
force  ?  That  order  was  manifestly  made  to  enable  the  defend- 
ant in  the  fieri  facias  to  make  his  motion  to  quash  it.  May  we 
not  then  reasonably  infer  that  such  motion  was  made  and  over- 
ruled, or  else  that  the  said  order  had  expired  by  its  own  limita- 
tion, before  the  sale  stayed  by  it  was  made?  The  fact  that  the 
record  does  not  show  that  the  defendant  Beaird  ever  complained 
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of  any  such  irregularities  in  the  sale  strengthens  the  presumption 
that  they  did  not  exist.  But  whether  they  did  or  not  is  wholly 
immaterial  for  the  purposes  of  the  j)resent  enquiry.  If  they  did 
exist,  they  might  have  so  vitiated  the  sale  as  to  have  enabled  the 
defendant  in  the  fieri  facias  to  have  set  it  aside  by  the  court  by 
whose  authority  it  was  made,  but  did  not  render  it  a  nullity. 
That  court,  having  jurisdiction  of  the  matter,  alone  possessed  the 
power  to  correct  the  evil,  if  it  existed ;  and  not  having  been 
called  upon  to  do  so  by  the  party  against  whom  the  proceedings 
were  had,  no  one  else  can  now  invalidate  them  in  a  collateral 
proceeding.  • 

To  the  numerous  authorities  already  referred  to  sustaining  this 
position  one  other  may  be  added.  In  Wheaton  v.  Sexton,  4 
Wheat.  506,  the  supreme  court  of  the  United  States,  adjudicat- 
ing upon  the  validity  of  the  sale  of  real  estate,  on  execution, 
says:  "  The  purchaser  depends  on  the  judgment,  the  levy,  and 
the  deed.  All  other  questions  are  between  the  parties  to  the 
judgment  and  the  marshal;  whether  the  marshal  sells  before  or 
after  the  return;  whether  he  makes  a  correct  return,  or  any 
return  at  all  to  the  writ,  is  immaterial  to  the  purchaser,  pro- 
vided the  writ  was  duly  issued  and  the  levy  was  made  before  the 
return." 

It  may  be  proper  here  briefly  to  examine   several  authorities 

found  in  the  decisions  of  this  court,  and  relied  upon  to  invalidate 

the  title  of  the  defendants  to  the  land  in  controversy  ;  in 

[*  375]  doing  so,  I  apprehend  that  I  will  be  able  to  show,  that 

between  these  authorities,  and  such  as  I  have  referred  to 

as  sustaining  that  title,  there  is  no  conflict. 

In  Lawrence  v.  Yeatman  et  ah  2  Scam.  17,  a  judgment  by  de- 
fault in  attachment  was  reversed  for  the  reason  that  the  proceed- 
ings in  the  court  below,  being  ex  parte  and  in  rem,  were  not,  as 
they  should  have  been,  in  strict  conformity  to  the  statute  by 
authority  of  which  they  were  had. 

In  Day  v.  Cushman,  Eaton  ^  Co.  1  Scam.  476,  and  Marshall 
V.  Maury,  1  Scam.  232,  judgment  by  default,  on  scire  facias  to 
foreclose  raortgaees,  were  reversed  on  the  ground  (as  in  the  case 
of  Lawrence  v.  Yeatman  et  ah}  that  the  proceedings  in  tliese  cases 
being  summary  and  in  rem,  were  not,  as  they  should  have  been, 
strictly  in  pursuance  of  tlie  statute  authorizing  them. 

But  those  cases  were  brought  by  writ  of  error  to  this  court,  by 
the  defendants  in  the  said  erroneous  judgments  respectively,  and 
the  errors  in  the  proceedings  of  the  circuit  court  were  thus  cor- 
rected, as  it  is  admitted,  that  those  in  the  proceedings  under  which 
the  defendants  in  this  case  claim  might  have  been.  It  is,  how- 
ever, nowhere  intimated  by  the  court,  that  those  judgments,  or 
either  of  them  could,  in  any  collateral  proceeding,  have  been  con- 
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sidered  mere  nullities,  by  reason  of  the  errors  for  which  they  were 
reversed. 

In  Doe^  ex  dem.  Curtis  v.  Sivearingen^  Breese  99,  it  was  held 
that  a  sheriff's  deed  which  did  not  state  that  the  land  was  ap- 
praised, and  unsupported  by  proof,  that  it  was  appraised,  was  in- 
sufficient to  entitle  the  lessor  claiming  under  it  to  recover  in 
ejectment.  The  laws  in  force,  when  the  sale  in  question  in  that 
case  was  made,  required  an  appraisement  of  the  land  sold  on  ex- 
ecution, and  the  court  had  no  power  to  dispense  with  that  requisi- 
tion. A  sale,  therefore,  without  appraisement,  was  absolutely 
void,  and  a  deed  not  showing  an  appraisement,  and  unsupported 
by  evidence  of  that  fact  aliunde,  might  be,  as  in  that  case  it  was, 
properly  rejected.  In  holding  that  deed  inadmissible  in  evidence, 
no  proceeding  by,  or  under  the  authority  of  the  court,  by  virtue 
of  whose  process  the  sale  was  made,  was  collaterally  reviewed. 
The  difference  between  that  case  and  this  is  apparent. 

In  Doe,  ex  dem.  Smith  et  al.  v.  Hileman,  1  Scam.  325,  (the 
only  case  referred  to  by  the  plaintiff's  counsel  remaining  to  be 
noticed,)  this  court  decided,  that  an  administrator's  deed  for  real 
estate  sold  by  him,  by  virtue  of  an  order  of  the  circuit  court, 
which  did  not  set  forth  the  said  order  of  sale  at  large,  as  required 
by  law,  was  inadmissible  in  evidence,  in  an  action  of  ejectment, 
to  support  the  title  of  the  grantee  in  such  deed.  To  have  decided 
otherwise  would  have  been  to  dispense  with  the  evidence  of  sale 
expressly  demanded  by  the  statute.  The  deed  upon  its  face  was 
a  nullity,  and  in  its  being  so  held,  no  act  done  or  author- 
ized, by  the  court  ordering  the  sale,  was  collaterally  drawn  [*  376] 
in  question. 

It  is  true  that  the  court  in  that  case  says,  that  "a  special  power 
granted  by  the  statute,  affecting  the  rights  of  individuals,  and 
which  divests  the  title  to  real  estate,  ought  to  be  strictly  pursued, 
and  should  so  appear  on  the  face  of  the  proceedings ;  but  that 
they  do  not  desire  to  be  understood  as  deciding,  that  in  every  case, 
in  which  the  "  special  power"  referred  to  by  them  is  not  "strictly 
pursued,"  all  acts  done  in  the  exercise  of  such  "  power  "  are  there- 
fore necessarily  to  be  declared  void,  is,  I  think,  apparent  from 
other  portions  of  the  same  decision.  They  say  further,  that  "  the 
circuit  court  has  no  power  to  direct  a  sale  of  real  estate  by  an 
administrator,  to  be  made  for  any  other  funds  than  the  legal  cur- 
rency of  the  state.  The  direction  to  take  payment  in  notes  of 
the  State  Bank  of  Illinois  was  not  warranted  by  law.  But  such 
direction  did  not  render  the  proceedings  void,  but  voidable  only. 
Such  a  direction  does  not  render  a  record  of  an  order  of  sale  in- 
admissible in  evidence."  This  court,  then,  in  that  case,  expressly 
recognises  the  distinction,  made  in  all  the  authorities  on  the  sub- 
ject, between  acts  done  as  well  without  the  authority  of  law,  as 
without  any  order  of  a  court  of  competent  jurisdiction,  to  sustain 
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them,  and  therefore  void,  and  such  as  are  done  by  authority  of 
such  court,  although  not  in  strict  pursuance  of  law,  and  therefore 
voidable. 

By  placing  in  juxtaposition  with  these  authorities  of  the  plain- 
tiff's counsel,  the  case  of  Vborhees  v.  The  United  States  Bank^  10 
Peters  474,  hereinbefore  referred  to,  it  will  be  perceived  that  the 
doctrine  of  the  supreme  court  of  the  United  States  and  this  court 
entirely  harmonize  on  this  subject.  In  that  case,  the  validity  of 
a  deed  to  lands  acquired  under  proceedings  in  attachment,  being 
ex  parte  and  in  rem,  was  sustained  against  the  grantee  of  the  judg- 
ment debtor,  seeking  collaterally  to  avoid  it,  although  the  record 
did  not  show  affirmatively  a  strict  compliance  with  the  statute 
authorizing  those  proceedings.  The  court  there  "give  a  distinct 
and  unqualified  negative,"  as  they  say,  "  both  on  principle  and 
authority,  too  well  and  long  settled,  to  be  questioned,"  to  the  prop- 
osition made  as  the  basis  of  the  attack  on  the  title  derived 
under  the  said  sale,  "that  a  sale  by  order  of  a  court  of  competent 
jurisdiction,  may  be  declared  a  nullity  in  a  collateral  action,  if  the 
record  does  not  show,  affirmatively,  the  evidence  of  a  compliance 
with  the  terms  prescribed  by  the  law  in  making  such  sale."  They 
however  admit,  that  for  the  irregularities  complained  of,  in  the 
proceedings  under  which  title  in  th?  t  case  was  derived,  those  pro- 
ceedings might  have  been  invalidated,  by  the  proper  court  on  ap- 
plication of  the  defendant  therein. 

There  is  another  important  consideration  involved  in 
[*  377]  this  case,  wliich  also  arising  in  the  case  of  Vborhees  v. 
The  United  States  Bank,  just  referred  to,  received,  as  it 
merited,  much  of  the  attention  of  the  enlightened  tribunal  de- 
ciding that  case.  It  is  whether,  if  a  stranger  to  the  record  pos- 
sess the  same  right  to  ejecting  collaterally  to  the  judgment,  fieri 
facias,  etc.,  that  the  defendant  therein  would  have  possessed  on 
writ  of  error,  appeal,  or  motion  to  quash,  etc.,  the  right  of  the 
former  sliould  be  allowed,  in  point  of  time,  to  survive  that  of  the 
latter.  In  the  spirit  of  that  decision,  we  say  that  it  should  not  be 
so.  If  the  plaintiff,  in  erroneous  and  irregular  proceedings  at 
law,  could  not  be  disturbed  in  the  enjoyment  and  use  of  money 
made  under  them,  repose  for  that  reason  ought  assuredly  to  be 
extended  to  innocent  persons  in  the  enjoyment  of  rights  acquired 
under  sucli  proceedings. 

In  this  case,  then,  if  the  errors  and  irregularities  complained  of 
in  the  judgment,  fieri  facias,  etc.,  in  question,  ever  could  collate- 
I'ally  have  been  enquired  into  (as  they  could  not  have  been)  they 
ought  now  to  be  held  beyond  the  reacli  of  such  attack;  although 
those  proceedings  were  originally  voidable  at  the  instance  of  the 
defendant  therein.  Time  has  long  since  cured  their  defects,  and 
now,  by  limitation  of  law,  they  are  as  irreversible  as  any  judg- 
ment of  this  court  possibly  could  be.     Then  should  any  one  else 
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be  permitted,  by  indirection,  to  do  what  the  defendant  in  those 
proceedings  could  not  do  directly  ?  Justice,  policy,  and  the  best 
interests  of  community,  all  demand  a  negative  response  to  this 
proposition. 

The  foregoing  views  dispose  of  the  objections  to  the  introduc- 
tion in  evidence  of  the  coroner's  deed  to  Ninian  Edwards. 
Those  objections  amounted  to  a  mere  corollary  from  the  postu- 
late of  the  plaintiffs'  counsel,  that  th3  judgment,  _^en/acms,  and 
sale  were  void.  The  premises  being  denied,  the  deductions 
drawn  from  them,  of  course,  need  not  be  furtlier  controverted. 

It  is  true  that  the  pertinency  of  this  deed,  to  the  point  in  issue, 
is  not  very  a[)parent  from  the  record,  as  of  itself  it  would  not 
show  the  defendants  to  have  been  in  possession  of  the  premises 
in  controversy,  under  the  mortgage ;  but  as  the  bill  of  exceptions 
does  not  purport  to  exhibit  all  the  evidence  that  was  offered  on 
the  trial,  and  as  no  objection  was  made  to  the  admissibility  of 
this  deed,  on  the  ground  of  its  immateriality,  it  may  be  fairly 
presumed  that  it  was  used  only  as  a  link  in  the  chain  of  the  de- 
fendants' title  to  the  said  premises,  derived  from  the  grantee  in 
the  said  deed. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Judgment  affirmed. 


Theron  D.  Brewster  v.  Micajah  Mott  et  al. 

Error  to  La  Salle.  [*  378] 

1.  Partnership — acts  of  one  member  not  binding — zvken.  One  partner  is  in  no 
case  bound  by  the  acts  of  his  co-partner,  done  without  his  assent;  and  although  this 
assent  may  be  implied  from  their  partnership  relations,  in  regard  to  all  acts  v.'ithin  the 
scope  of  their  partnership  transactions,  it  cannot  be  in  reference  to  the  payment  by 
one  co-partner,  of  his  individual  indebtedness  with  the  partnership  funds  or  effects. 
In  such  case  there  must  be  extraneous  evidence  to  prove  such  assent";  and  in  the  ab- 
sence of  such  evidence,  it  will  be  wholly  immaterial  whether  the  separate  creditor 
knew  that  such  payment  had  been  made  with  the  partnership  funds  or  not ;  he  will, 
in  eiher  event,  acquire  no  property  in  the  partnership  funds,  or  be  entitled  to  no  dis- 
charge from  his  debt  to  the  firm  (as  the  case  may  be)  as  against  the  partner  without 
whose  assent  such  payment  has  been  made. 

2.  Instance.  A  and  B,  as  late  partners,  instituted  a  suit  against  the  defendant 
for  a  partnership  account,  amounting  to  $717  17.  The  defendant  pleaded  payment. 
The  plaintiffs  admitted  a  credit  to  the  amount  of  $307.08.  The  books  of  the  plaintifis 
showed,  that  in  addition  to  the  $307.08  the  defendant  had  been  credited  with 
$266.10,  on  the  25th  of  February,  1841,  and  with  $208,  in  full  of  his  account,  on  the 
15th  of  October,  1841.  These  credits  were  made  in  discharge  of  B's  indivi  dual  in- 
debtedness to  the  defendant.  A  did  not  know  or  consent  to  either  of  the  credi'^s  given 
oh  the  partnership  books,  before  or  at  the  time  they  were  given.  The  credit  for 
$266.10  was  in  the  hand  writing  of  B,  who  was  the  active  partner  in  the  concern,  and 
the  latter  was  made  by  the  clerk,  under  his  direction,  and  they  appeared  nowhere  ex- 
cept in  the  account  of  defendant,  not  having  been  charged  to  B,  in  his  own  private 
account,  on  the  books.  A  seldom  examined  the  books,  and  the  clerk  was  ignorant  of 
the  existence  of  the  credit  for  $266  10,  until  sometime  after  the  dissolution  of  partner. 
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ship  between  A  and  B,  which  took  place  on  the  i8th  of  October,  184 1.  A  occasion- 
ally drew  orders  on  the  firm,  on  account  of  his  individual  debts,  which  were  paid  out 
of  the  partnership  effects.  The  clerk  suspecting  that  the  credit  of  $2oS,  made  on  the 
15th  of  October,  1841,  by  the  direction  of  B,  was  not  correct,  a  day  or  two  afterwards 
informed  A  of  it,  who  manifested  surprise,  and  said,  ''the  entry  was  of  no  account,  and 
would  make  no  difference."  The  plaintiffs,  on  the  8th,  Qth  and  loth  days  of  said  Oc- 
tober, were  not  on  speaking  terms.  On  the  14th  of  that  month,  they  agreed  to  dis- 
solve, and  on  the  1 8th  signed  the  articles  of  dissolution,  by  which  B  was  to  retain  the 
good'i  of  the  firm,  and  A  was  to  have  the  real  estate,  and  all  the  debts  due  the  firm, 
and  to  pay  all  the  debts  against  it;  and  the  articles  of  dissolution  were  to  operate  as  a 
receipt  for  all  demands  then  existing  between  the  said  A  andB,  as  exhibited  by  the  books 
of  the  firm,  with  two  or  three  exceptions.  The  clause  of  the  agreement  relating  to  the 
receipt  was  inserted  at  the  time  it  was  signed  at  the  request  of  A.  All  of  the  plain- 
tiffs' account  accrued  previous  to  the  15th  of  October,  1841 :  Held,  ihat  A  had  actual 
notice,  before  the  agreement  was  signed,  that  this  credit  of  $208  had  been  given,  and 
that  consequently  the  debts  due  the  firm,  which  by  that  agreement  were  to  be  his,  had 
been  diminished  to  that  amount ;  and,  by  executing  the  agreement,  without  objecting 
to  this  credit,  he  approved  of  and  ratified  it  :  Held,  also,  that  the  credit  of  $266.10 
was  improperly  made,  and  should  be  rejected,  and  that  judgment  should  be  rendered 
against  the  defendant  for  that  amount,  {u) 

This  cause  was  heard  in  the  court  below,  at  the  November 
term,  1842,  before  the  Hon.  John  Dean  Caton,  witnout  the  in- 
tervention of  a  jury. 

O.  Peters  and  Geo.  A.  O.  Beaumont  (with  whom  was  G. 
Spring),  for  plaintiff  in  error.  J.  Butterfield,  for  the  de- 
fendants in  error. 

Thomas,  Justice,  delivered   the  opinion  of  the  court ; 

[*379]  This  was  an  action  of  assumpsit,  commenced  in  the  circuit 

court  of  La  Salle  county,  by  the   defendants  in  error,  as 

partners,  against  the  plaintiff  in  error,  upon  an  open  account,  for 

goods,  wares,  and  merchandise  sold  and  delivered. 

The  court,  by  the  agreement  of  the  parties,  tried  the  cause, 
without  the  intervention  of  a  jury,  and  on  hearing  the  proofs  and 
allegations,  found  for  the  plaintiffs,  and  assessed  their  damages  at 
$464.09.  The  defendant  moved  for  a  new  trial.  This  motion 
was  overruled,  and  judgment  rendered  upon  the  finding  of  the 
court.  The  defendant  excepted,  and  now  prosecutes  his  writ  of 
error  to  this  court,  for  the  correction  of  the  supposed  error  of  the 
circuit  court,  in  overruling  his  motion  for  a  new  trial,  and  giving 
judgment  against  him. 

On  the  trial  in  the  court  below,  ar  appears  from  the  bill  of  ex- 
ceptions allowed  by  the  court,  the  defendant  admitted  the  account 
of  the  plaintiffs  to  the  amount  of  8717.17,  but  claimed  that  he 
had  fully  paid  and  discharged  it.     The  plaintiffs  admitted  pay- 

Cases  Citing  Text.  partner  by  giving  note  in  firm  name  with- 

((z)  Where  partnership  relates  to  single  out   their  assent  or  ratification.     Gray  v. 

enterprise  and  giving  notes  in  firai  name  Ward,  18  111.  32. 

by  one   partner  is  not  sanctioned  by  the  Partner  is  not  bound  by  unauthorized 

course  of  business  in  such   enterprise,  or  act  of  his   co-partner  beyond   scope   of 

in  like  enterprises,  and  where  joint  credit  partnership    business;   e.   g.  payment   of 

is   not    necessarily  required  for  common  partner's  individual  debt  with  firm  funds. 

benefit,  one  partner  cannot  bind  his  co-  McNair  v.  Phtt,  46  111.  211. 
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ment  b}    the  defendant  to  the  amount  of  $307.08,  but  no  more, 
and  claimed  a  balance  for  $464  09. 

From  the  books  of  the  plaintiffs,  produced  on  notice,  it  ap- 
peared, that  in  addition  to  tiie  payments  admitted  by  the  plain- 
tiffs to  have  been  made  by  the  defendant,  he  had  been  credited 
on  those  books  with  $266.10,  on  the  2oth  of  February,  1841,  and 
with  $J08.00,  the  balance  in  full  of  his  account,  on  the  15th  of 
October,  1841,  by  or  under  the  direction  of  Micajah  Mott,  one  of 
the  plaintiffs,  in  discharge  of  his,  the  said  Mott's,  individual  in- 
debtedness to  the  defendant.  The  cotirt  refused  to  allow  the  de- 
fendant the  benefit  of  these  credits,  or  either  of  them,  as  having 
been  i;iven  without  the  authority  or  assent  of  the  plaintiff  Wood- 
worth.  The  disallowance  of  these  credits  by  the  circuit  court  is 
the  only  matter  of  controversy  here  ;  and  the  dispute  of  the  par- 
ties has  reference  entirely  to  the  facts  of  the  case,  and  not  to  the 
law  by  which  it  must  be  settled.  It  is  admitted  by  the  parties, 
and  established  by  authorities,  that  one  partner  is  in  no  case 
bound  by  the  act  of  his  co-partner,  done  without  his  assent  (12 
Peters  230;  7  Wend.  828)  ;  and  that  although  his  assent  may  be 
implied  from  their  partnership  relations  in  regard  to  all  acts 
within  the  scope  of  their  partnership  transactions,  it  cannot  be 
in  reference  to  the  payment  by  his  co-partner  of  his,  the  co-part- 
ner's individual  indebtedness  with  the  partnership  funds  or  ef- 
fects. In  such  case  there  must  be  extraneous  evidence  to  prove 
such  assent ;  and  in  the  absence  of  such  evidence,  it  will  be 
wholly  immaterial  whether  the  separate  creditor  knew  that  such 
payment  had  been  made  with  the  partnership  funds  or  not ;  he 
will,  in  either  event,  acquire  no  property  in  the  partnership 
funds,  or  be  entitled  to  no  discharge  from  his  debt  to  the 
firm,  (as  the  case  maybe,)  as  against  the  partner,  without  [*380] 
whose  assent  such  payment  has  been  made. 

The  only  enquiry,  therefore,  in  this  case,  is  whether  Wood- 
worth  assented  to  t!ie  appropriation  made  by  his  partner,  Mott, 
of  the  partnership  effects,  to  the  payment  of  his,  the  said  Mott's, 
individual  indebtedness  to  the  defendant.  If  he  did  so  assent, 
the  court  erred  in  disallowing  such  payments  as  against  him ; 
otherwise  not.  This  must  be  determined  bj  reference  to  the  evi- 
dence heard  on  the  trinl,  as  preserved  in  the  bill  of  exceptions. 
From  this  it  appears  very  clearly,  that  Wood  worth  did  not  know 
of,  or  consent  to  either  of  the  credits  given  by  Mott  on  the  part- 
nership books,  at  or  before  the  time  at  which  they  were  respec- 
tively given.  I  then  proceed  to  consider  whether  he  was  subse- 
quently notified  of,  and  expressly  or  by  implication  assented  to 
those  payments,  or  either  of  them. 

And  first  in  regard  to  the  item  of  $266.10.  It  is  said  by  the 
counsel  for  the  plaintiff  in  error,  that  Woodworth  must  be  pre- 
sumed, as  a  member  of  the  firm,  to  have  access  to  its  books,  and 
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from  an  examination  of  tliem  to  have  been  apprised  of  the  entry 
of  this  credit  upon  them  ;  and  that  making  no  objection  thereto, 
he  impliedly  assented  to,  and  sanctioned  it ;  but  without  express- 
ing any  opinion  as  to  the  effect  of  his  having  had  such  notice 
merely,  if  he  had  had  it,  I  think  the  circumstances  under  which 
the  entry  was  made  negative  the  supposition  that  he  ever  did 
have  it. 

The  entry  of  this  credit  was  in  the  hand  writing  of  Mott,  who  - 
was  the  active  partner  in  the  concern.  It  appeared  nowhere  ex- 
cept in  the  account  of  the  defendant  Brewster,  not  being,  as  it 
should  have  been,  charged  to  Mott,  in  his  own  account,  on  the 
books.  Woodworth,  who  although  he  resided  in  the  same  village, 
but  seldom  examined  the  books,  or  troubled  himself  about  the 
partnership  business,  must  have  remained  ignorant  of  this  entry, 
unless  he  had  carefully  inspected,  item  by  item,  every  account 
upon  the  books ;  aS  there  is  nothing  to  show  that  his  attention 
was  at  any  time  particularly  called  to  Brewster's  account.  If  it 
had  been  also  entered  as  an  item  of  debit  upon  the  account  of 
Mott,  as  according  to  the  correct  mode  of  doing  business  it  should 
have  been,  it  might  have  been  otherwise,  as  Woodworth  might 
have  been  presumed  occasionally  to  look  over  his  partner's  ac- 
count. The  supposition  that  Woodworth  never  had  notice  of 
this  entry  on  the  books  is  strengthened  by  the  fact  disclosed  in 
evidence,  that  the  clerk  in  the  employment  of  the  concern  was 
ignorant  of  its  existence  until  some  time  after  the  dissolution  ot 
partnership  by  the  plaintiffs,  on  the  18th  of  October,  1841.  I 
therefore  think  that  the  circuit  court  decided  correctly  in  disal- 
lowing this  credit. 

The  fact  that  Woodworth  occasionally  drew  orders  on  the  firm 
on  account  of  his  individual  debts,  and  that  such  ordeis 
[*381]  were  paid  oat  of  the  partnership  effects,  does  not  vary  this 
view  of  the  matter.  The  evidence  on  this  point  falls  very 
far  short  of  sustaining  the  position  assumed  by  the  counsel  for 
the  plaintiff  in  error,  that  it  was  the  uniform  practice  of  the  part- 
ners to  pay  their  individual  debts  out  of  the  partnership  effects  ; 
and  that  this  was  so  notorious  and  generally  known,  as  to  author- 
ize any  separate  creditor  lawfully  to  set  off  the  debt  of  either 
partner,  due  to  himself,  against  his  partnership  indebtedness.  Nor 
is  it  material  whether  such  orders  were  paid  without  the  knowl- 
edge  or  consent  of  Mott  or  not,  for  even  if  they  weie,  and  such 
judgments  were  invalid  as  to  him,  that  would  not  affect  the  validity 
of  the  credit  under  consideration,  given  by  him  to  the  defendant, 
as  against  Woodworth.  The  presumption  however  is,  that  those 
orders,  when  drawn,  were  charged  to  Woodworth  upon  the  books, 
and  that  Mott  necessarily  knew  of,  and  assented  to  their  uay- 
ment. 
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Having  thus  disposed  of  the  first  credit  claimed  by  the  defend- 
ant, I  proceed  to  the  consideration  of  the  other  for  $208. 

This  was  entered  on  the  books  on  -the  15th  of  October,  1841, 
by  the  clerk,  by  Mott's  directions,  in  the  absence  &.nd  without  the 
knowledge  of  Wood  worth  ;  and  the  clerk  suspecting  that  it  was  a 
wrong  credit,  a  day  or  two  afterwards,  informed  Wood  worth  of  it, 
who  manifested  surprise,  and  said  "  the  entiy  was  of  no  account, 
and  would  make  no  difference,"  or  words  to  that  effect.  The 
plaintiffs  on  the  8th,  9tli,  and  10th  of  October,  1841,  were  not  on 
speaking  terms,  on  the  14tli  of  that  month  the}^  agreed  to  dissolve, 
d,nd  on  the  18th  signed  the  articles  of  agreement  of  dissolution,  by 
which  Mott  was  to  retain  the  goods  of  the  firm,  and  Woodworth 
was  to  have  the  real  estate,  and  all  the  debts  due  to  the  firm,  and  to 
pay  all  the  debts  due  from  the  firm ;  and  the  said  agreement 
was  to  operate  as  a  receipt  for  all  demands  then  existing  between 
the  said  Mott  and  Woodworth,  as  exhibited  by  the  books  of  the 
said  firm,  except  a  certain  railroad  debt  and  some  sciip,  etc.  This 
last  clause  of  the  agreement  relating  to  the  settlement  of  the  books, 
etc.,  was  inserted  in  the  agreement,  at  the  time  that  it  was  signed, 
at  the  request  of  Woodworth.  All  of  the  plaintiffs'  account,  on 
which  the  action  was  brought,  accrued  prior  to  the  15th  of  Octo- 
ber, 1841.  This  is  all  the  evidence  on  this  point  in  anywise  ma- 
terial, as  disclosed  by  the  bill  of  exceptions.  By  it,  it  clearly  ap- 
pears that  Woodworth  had  actual  notice,  before  the  agreement 
was  signed,  that  this  credit  had  been  given,  and  that  consequently, 
the  debts  due  to  the  firm,  which  by  that  agreement  were  to  be  his, 
had  been  diminished  to  that  amount.  Had  he  been  dissatisfied 
with  the  conduct  of  Mott,  he  should  then  have  made  his  objections 
thereto.  His  signing  the  agreement,  without  doing  so,  amounts  to 
an  approval  of  that  conduct,  and  makes  the  payment  by  the  de- 
fendant to  Mott  good  and  operative  against  the  partnership  debt. 
This  is  not  the  case  of  mere  notice  to  a  partner  of  a  pre- 
vious appropriation  by  his  co-partner,  without  his  knowl-  [*  382  ] 
edge  or  consent,  of  partnership  effects,  to  pay  such  co- 
partner's individual  debts,  and  of  his  implied  assent  thereto,  by  rea- 
son of  his  not  expressly  disaffirming  such  appropriation.  Butliere 
the  partners  dividing  tlie  effects  of  the  concern,  Woodworth  takes 
the  debts  as  they  stand  on  the  books,  except  so  far  as  entries  may 
have  been  improperly  made  therein,  without  his  knowledge,  at  the 
time  of  the  agreement.  He  knows  that  Brewster's  debt  has  been 
credited  on  the  books  to  the  amoup.t  of  $208,  by  the  act  of  Mott, 
and  makes  no  objection  thereto.  He  thereby  acknowledges  the 
validity  of  that  credit. 

In  this  view  of  the  case  the  court  below  erred  in  disallowing 
this  credit,  and  for  that  error  its  judgment  must  be  reversed. 
But  this  court  having  power  to  render  such  judgment  as  the  cir- 
cuit court  should  have  rendered,  in  the  premises,  it  is  the  opinion 
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of  the  court  that  the  defendants  in  error  recover  of  the  plaintiff 
in  error  the  sum  of  $256.09,  with  interest  thereon  at  the  rate  of 
aix  per  centum  per  annum,  from  the  28th  of  November,  1842,  the 
date  of  the  judgment  below,  together  with  their  costs  in  the  court 
below,  and  that  the  plaintiff  in  error  recover  his  costs  in  this 
court. 

Judgment  reversed. 


Moses  0.  Bledsoe  v.  James  O.  Graves. 

,  Appeal  from  Greene. 

1.  Promissory  Note — erasure  of  endorsement.  Where  an  erasure  is  made  of  the  en- 
dorsement of  a  promissory  note,  without  ihe  knowledge  or  consent  of  the  holder,, 
such  erasure  will  not  affect  the  rights  of  either  party,  (a) 

2.  Same — liability  of  assignor.  Under  the  statute  in  relation  to  promissory  notes, 
there  are  three  contingencies  in  which  the  assignor  maybe  made  liable  :  first,  when 
the  assignee  has  used  due  diligence  to  collect  the  money,  by  the  institution  and  prose- 
cution of  a  suit  against  the  maker;  secondly,  when  such  buit  could  not  have  been  in- 
stituted by  reason  of  the  maker  having  left  the  state,  or  absconded,  when  the  note 
fell  due;  and,  thirdly,  when  the  institution  of  a  suit  would  have  been  unavailing. 

3.  Same — same.  If  at  the  time  a  pro.nissory  n)ie  falls  due,  the  institution  and 
j^rosecution  of  a  suit  against  the  maker  would  be  unavailing,  the  holder  may  proceed 
immediately  against  the  assignor,  to  collect  the  note:  but  if  he  does  not  do  this,  in 
Older  to  fix  the  liability  of  the  assignor,  he  must  show  that  a  suit  against  the  maker,  at 
any  time  while  he  held  the  note,  would  have  been  alike  unavailing.  If  he  omit  any 
opportunity  of  collecting  the  money  from  the  maker,  before  he  proceeds  against  the 
assignor,  he  is  guilty  of  such  laches  as  will  discharge  the  latter. 

4.  Same — same.  In  order  to  charge  tlie  assignor  of  a  note,  it  is  not  necessary,  under 
the  statute  of  Illinois,  to  notify  him  of  the  nonpayment  of  the  same. 

5.  Same — same.  It  is  not  necessary  that  the  assignee  of  a  note,  to  entitle  him  to  re- 
course against  the  assignor,  should  go  into  a  court  of  chancery,  before  he  can  proceed 
ngainst  the  assignor.  It  is  only  necessary  that  he  should  have  used  due  diligence  by 
proceeding  at  law  against  the  maker,  {b) 

This  cause  was  heard  in  the  court  below  at  the  Octo- 

[*  383]  ber  term,  1842,  before  the  Hon.  Samuel  D.  LooKWOod 

and  a  jury.     Verdict  was  rendered  for  the  plaintiff  for 

Cases  Citing  Text,  Diligence  to  charge  assignor,  does   not 

{a)  If  document  produced  in  court  ap-  require  assignee  to  file  his  claim  in  U.   S. 

pears  to  have  been  altered,  burden  of  ex-  court  against   maker  who  has  gone  into 

plaining    its    appearance   rests    on   party  bankruptcy.     Booth  i/.Storrs.  54  111.  472, 

offering  it  in  evidence.  Gillette  v.  Sweat,  i  477. 

Glim.  475.  Diligence  to  charge  assignor,  does  not 

Non-fraudulent  alteration  does  not  de-  require  assignee  to  sue    maker  in  chan- 

stroy  document  as  evidence.     Condict  z/.  eery.     Phillips  z^.  Webster,  85  111.  146,149. 

Flower  106  111.   105,115.  F"orpresent  statute  controlling  suit  by 

{b)  Diligence  to  chargeassignor  requires  assignee  of  negotiable  instrument  against 

that  maker  be  sued  at  first  term  of  court  assignor,  seeR.  S.  1874.  Negotiable  In- 

after  default,  that  execution  be  issued  in  struments,    ch.    gS,    §^  5,  7  ;  S.  &  C.'s 

the  county  where  judgment  is   rendered  Stats,  p.  1657,  Cotbr^n's  Stats.  (1S85)  p. 

and  that  property  in    maker's    possession  1003. 
be  sold  subject  to  claims  of  others,  so  that 
rights  of  parties  be    ascerta'ned.     Chal- 
mers V.  Moore  22  Iil,  359,  363. 
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$35G.50  damages,  upon  which  judgment  was  rendered.  The  de- 
fendant appealed  to  this  court. 

A.  T.  Bledsoe  and  S.  T.  LiOGAN,  for  the  appellant. 

Wm.  Thomas,  for  the  appellee:  1.  The  plaintiff  in  the  circuit 
court  had  the  right  to  fill  up  the  endorsement  on  the  note,  before 
or  after  the  institution  of  the  suit.  Gillham  v.  State  Bank  of  Illi- 
nois, 2  Scam.  247  ;  Evans  v.  Gee,  11  Peters  80. 

2.  If  Graves  had  endorsed  the  note  to  a  third  person,  and  the 
endorsement  had  been  filled  up,  and  Graves  had  been  compelled 
to  pay  the  amount  of  the  note,  he  would  have  his  remedy  against 
Bledsoe ;  and  in  such  case,  he  might  strike  out  and  insert  en- 
dorsements, so  as  to  make  the  liabilities  of  the  parties  on  the  pa- 
per accord  with  the  facts  of  the  case.  McDonald  v.  McGruder,  3 
Peters  470. 

3.  That  the  action  was  properly  maintained  upon  the  allegation 
that  Riley,  the  maker  of  the  note,  was  insolvent,  and  a  suit  would 
have  been  unavailing  when  the  note  became  due.  Thompson  v. 
Armstrong,  Breese  23  ;  Humphreys  v.  Collier  et  al.  1  Scam.  51  ; 
Harmon  v.  Thornton,  2  Scam.  354. 

4.  The  court  properly  refused  to  instruct  the  jury  as  asked  by 
the  defendant:  first,  because  there  was  no  evidence  or  fact  in  the 
case,  upon  which  such  instruction  could  operate  ;  and,  secondly, 
because  the  instruction  assumes  that  the  assignee  is  bound  to 
prove  a  continued  insolvency  of  the  maker  of  the  note,  from  the 
time  the  note  became  due,  to  the  time  of  bringing  suit  against  the 
assignor,  which  is  not  the  law  of  the  case.  Humphreys  v.  Collier 
et  al.  1  Scam.  51. 

5.  The  plaintiff  had  a  right  to  recover  upon  the  general  counts, 
on  proof  of  the  insolvency  of  the  maker  of  the  note,  when  it  be-, 
came  due.  Chesapeake  and  Ohio  Canal  Co.  v.  Knapp  et  al.  9 
Peters  562-3. 

6.  The  law  of  the  case  was  fully  and  correctly  given  to  the  jury 
in  the  instructions  asked  by  the  plaintiff. 

Caton,  Justice,  delivered  the  opinion  of  the  court :  This  suit 
was  brought  by  Graves  against  Bledsoe,  as  the  assignor  of  a  prom- 
issory note.  The  declaration  contains  three  counts.  The  first 
count  avers  that  one  Riley  made  the  note  in  question  payable  to 
Bledsoe  and  Turpin,  which  was  assigned  by  Turpin  to  Bledsoe, 
without  recourse,  and  by  Bledsoe  was  assigned  to  the  plaintiff. 
It  then  avers  the  institution  and  prosecution  of  a  suit  by  Graves 
against  the  maker  to  judgment,  and  that  execution  was 
not  issued  thereon,  in  consequence  of  the  insolvency  of  [*  384] 
the  maker.  The  second  and  third  counts  are  the  same, 
except  that  they  do  not  aver  the  legal  proceedings,  but  aver  that 
the  maker  was  insolvent  when  the  note  was  made,  when  it  was 
endorsed,  and  when  it  fell  due,  and  that  he  had  so  continued  till 
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the  commencement  of  this  suit,   so  that  a  prosecution  of  a  suit 
would  have  been  unavailing. 

On  the  trial  of  the  cause  the  plaintiff  introduced  the  note  and 
endorsements,  as  evidence  to  the  jury.  It  appeared,  on  inspec- 
tion, that  Turpin's  endorsement,  as  originally  filled  up,  was  to 
Bledsoe,  without  recourse,  but  that  the  name  of  Bledsoe  had  been 
erased,  and  the  name  of  the  plaintiff  inserted  in  its  stead.  The 
plaintiff  objected  to  the  endorsement  being  read  to  the  jury  on 
account  of  a  variance  between  it  as  it  then  stood,  and  the  aver- 
ment in  the  declaration.  The  plaintiff  then  introduced  G.  T.  M. 
Davis,  who  testified  that  the  note  was  given  to  him  for  collection 
by  the  plaintiff,  at  the  time  it  was  due,  as  his  attorney.  That 
the  endorsement  signed  "B.F.  Turpin"  was  then  to  M.  O.  Bled- 
soe, but  that  during  the  time  it  was  in  his  office,  some  one  in  the 
office  erased  the  name  of  Bledsoe,  and  inserted  the  name  of 
Griives,  as  the  endoisement  then  read  ;  which  erasure  was  made 
without  the  knowledge  or  consent  of  the  witness,  or  of  the  plain- 
tiff, as  far  as  witness  knew.  The  court  tlien  permitted  the  note 
and  endorsement  to  be  read  to  the  jury,  to  which  the  defendant 
excepted;  and  this  decision  is  first  assigned  for  error.  In  this 
the  court  was  unquestionably  correct.  This  evidence  showed 
that  the  endorsements  in  truth  were  according  to  the  averments 
in  the  declaration.  The  erasure  being  made  by  a  third  person, 
without  the  knowledge  of  the  plaintiff,  could  effect  the  rights  of 
neither  party,  any  more  than  if  it  had  been  occasioned  by  accident. 
Had  such  been  the  case,  it  could  hardly  be  denied,  that  the  party 
might  explain  the  circumstance  by  proof,  and  thus  give  eff"ect  to 
the  real  undertaking  of  the  party.  Had  the  plaintiff  made  or 
procured  the  alteration,  with  a  fraudulent  intent,  the  case  would 
have  been  sufficient.  As  it  was,  the  original  contract  between 
the  parties  still  subsisted,  and  when  that  was  ascertained,  it  was 
proper  for  the  court  to  let  it  go  to  the  jury. 

The  only  remaining  error  comes  out  of  the  instructions  given 
and  refused.  As  the  first  instruction  given  for  the  plaintiff,  and 
the  one  refused  to  be  given,  as  requested  by  the  defendant  involve 
substantially  the  same  principle,  they  will  both  be  considered 
together.  The  instruction  given  was  as  follows :  "If  the  jury 
believe,  from  the  evidence,  that  at  the  time  the  note  became  due, 
Riley,  the  maker,  had  become  insolvent,  and  that  there  were 
judgments  and  executions  against  him  for  more  than  all  tiie  prop- 
erty in  his  possession  would  pay,  Graves  was  not  bound  to  prose- 
cute a  suit  on  the  note,  in  order  to  make  Bledsoe  liable  on  his 

endorsement."     The  instruction  refused  was   this:    "  If 
[*  385]  the  jury  believe,  from   the    evidence,  that  the   plaintiff 

could  have    made  the  debt  on    the   note,  by  execution 
against  either  real  or  personal  property  of  Riley,  at  any  time  from 
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the  time  execution  might  have  been  obtained,  until  this  suit  \A'as 
brought,  the  defendant  is  not  liable." 

In  order  to  determine  the  propriety  of  these  instructions,  it  is 
necessary  to  give  a  construction  to  the  second  section  of  our  act 
relative  to  promissory  notes.  That  act  provides  that  the  assignor 
shall  be  liable  to  the  assignee,  provided  he  shall  have  used  due 
diligence  in  the  institution  and  prosecution  of  a  suit  against  the 
maker  or  makers  of  such  assigned  note,  for  the  recovery  of  the 
money  or  property  due  thereon,  or  damages  in  lieu  thereol':  Pro- 
vided^ that  if  the  institution  of  such  suit  would  have  been  unavail- 
ing, or  that  the  maker  or  makers  had  absconded  or  left  the  State, 
when  such  assigned  note  became  due,  such  assignee  may  recover 
"  against  the  assignor,  as  if  due  diligence  had  been  used."  R.  L. 
483;  Gale's  Stat.  527.  Under  this  statute  there  are  three  con- 
tingencies in  which  the  endorser  may  be  made  liable:  first,  when 
the  assignee  has  used  due  diligence  to  collect  the  money  by  the 
institution  and  prosecution  of  a  suit  against  the  maker;  secondly, 
when  such  suit  could  not  have  been  instituted,  by  reason  of  the 
maker  having  left  the  State,  or  absconded,  when  the  note  fell 
due;  and,  thirdly,  when  the  institution  of  a  suit  would  have  been 
unavailing. 

Here  the  plaintiff  has  attempted  to  bring  his  case  within  the 
latter  provision,  to  which  alone  these  instructions  refer.  The  en- 
quiry now  arises,«whether  the  holder  can  delay  proceedings  both 
against  the  maker  and  endorser,  after  the  maturity  of  the  note, 
and  afterwards  hold  the  latter  liable,  by  showing  the  insolvency 
of  the  former  when  the  note  fell  due,  although  the  money  might 
have  been  collected  of  him  between  that  time  and  the  institution 
of  the  suit  against  the  endorser.  We  are  of  opinion  that  he  can- 
not. If  at  the  time  the  note  falls  due  proceedings  against  the 
maker  would  be  unavailing,  the  holder  may  proceed  immediately 
against  the  endorser;  but  if  he  will  not  do  this,  he  must  be  pre- 
pared, in  order  to  fix  the  liability  of  the  endorser,  to  show  that  a 
suit  against  the  maker  would  have  been  alike  unavailing,  in  the 
intermediate  time,  while  he  retained  the  note.  If  he  omit  any 
opportunity  of  collecting  the  money  of  the  maker,  before  he  pro- 
ceeds against  the  endorser,  he  is  guilty  of  such  laches  as  will  dis- 
charge the  latter.  It  was  urged  that  the  endorser  might,  by  pay- 
ing the  amount,  obtain  the  note,  and  himself  embrace  any  oppor- 
tunity of  collecting  it  of  the  maker.  But  this  argument  is  more 
plausible  thanjust.  The  maturity  of  the  note  is  passed,  and  the 
endorser,  hearing  nothing  of  its  dishon^  ,  may  v/ell  presume  that 
it  has  been  paid,  or  if  not,  that  all  the  legal  measures 
have  been  adopted  to  coerce  payment  from  the  maker,  [*  386] 
which  he  could  have  instituted,  had  he  been  in  possession 
of  tho  note  himself.  By  the  law  merchant,  the  holder  was  bound 
to  notify  the  ondorser  of  tho  nonpayment  of  the  note  on  the  third 
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day  after  it  fell  clue,  or  his  remedy  against  him  was  gone.  This 
notice  is  dispensed  with  here;  but  sound  policy  and  justice  to  the 
endorser  require  promptness  and  vigilance  on  the  part  of  the 
holder.  Another  reason  may  be  assigned  why  the  endorser  ought 
not  to  be  bound  to  seek  the  holder,  and  pay  the  note  before  he  is 
entitled  to  the  benefitof  legal  proceedings  against  the  maker.  Tlie 
note  has  been  put  in  circulation,  and  may  have  passed  througli 
several  hands,  and  he  has  no  information  where  it  may  be  found. 
We  cannot  doubt,  if  the  law  had  intended  to  have  imposed  this 
duty  upon  him,  it  would  not  have  dispensed  with  the  notice  for- 
merly required.  Here  the  holder  has  seen  fit  to  lie  by  for  two 
years,  after  the  note  fell  due,  before  calling  on  the  endorser  for 
payment,  or  in  any  way  informing  him  of  the  default  of  the  maker, 
During  this  time  the  defendant  may  have  seen  the  maker  with 
abundant  means  in  his  hands  to  have  paid  the  note,  without  sup- 
posing that  he  has  any  interest  in  his  pecuniary  circumstances, 
especially  when  he  sees  the  holder  looking  on  and  making  no  com- 
plaint that  the  note  has  not  been  paid.  To  hold  the  defendant 
liable,  under  such  cn-cumstances,  would  be  protecting  one  who 
has  been  guilty  of  neglect  and  delay,  at  the  expense  of  another 
who  is  guilty  of^no  default.  If  he  delays  to  prosecute  the  maker 
immediately,  when  he  sues  the  endorser  he  must  show  that  the 
institution  of  a  suit  against  the  maker  would  have  been  unavail- 
ing, at  any  time  intermediate  between  the  mat^irity  of  llie  note 
and  the  commencement  of  proceedings  against  the  endorser.  If 
he  is  not  bound .  to  show  the  continued  insolvency  of  the  maker, 
he  may  with  the  same  propriety  select  one  period  of  tlie  inter- 
mediate time  as  another,  when  he  may  establish  that  insolvency. 
And  this  is  the  construction  \vhich  tlie  plaintiff  himself  has  put 
upon  the  statute;  for  he  has  averred  in  his  declaration  the  con- 
tinued insolvency  of  the  maker  till  the  commencement  of  this 
suit;  and  this  one  of  the  issues  between  the  parties,  as  tendered  by 
the  plaintiff  himself,  to  which  the  instructions  should  have  con- 
form.ed. 

If  we  are  right  in  tliis  view  of  the  law,  the  court  erred  in  refus- 
ing to  instruct  the  jury,  that  the  defendant  was  not  liable  if  the 
money  could  have  been  made  on  execution  against  the  maker,  at 
auy  time  after  one  could  have  been  obtained,  and  before  the  com- 
mencement of  this  suit,  and  in  so  much  of  the  instruction  given  as 
involves  the  same  principle. 

The  court  was  correct  in  instructing  the  jury,  that  the  plaintiff 
was  not  bound  to  go  into  a  court  of  chancery  to  remove  obstruc- 
tions in  the  way  of  an  execution  against  the  maker,  before  he 
could  proceed  against  the  endorser.     It  was  only  necessary  that 

he  .should  have  used  due  diligence  by  proceeding  at  law 
[*387]  against  the  maker. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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LocKWOOD,  Justice,  delivered  the  following  dissenting  opinion  : 
I  am  constrained  to  differ  from  the  opinion  of  the  court  just  de- 
livered. It  seems  to  me  that  the  true  construction  of  the  second 
section  ot"  the  act  regulating  bonds  and  notes  and  their  assign- 
ment is,  that  if  the  maker  of  a  promissory  note  is  insolvent  at  the 
time  the  note  becomes  due,  that  an  action  immediately  accrues 
to  the  assignee  of  such  note  against  the  assignor.  The  statute 
liaving  given  an  action  to  the  assignee  of  the  note  against  the 
assignor  no  subsequent  change  in  the  situation  of  the  maker  will, 
in  my  opinion,  divest  such  right  of  action.  The  instructions 
given  in  this  case  are  based  upon  these  principles,  and  are,  in  my 
opinion,  warranted  by  them. 

The  court  below  was  not  called  on,  and  consequently  did  not 
take  into  consideration  the  form  of  the  pleadings. 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Judgment  reversed. 


Peter  Powell  et  al.  v.  John  E.  Jeffries  et  al. 

Error  to  Al  organ. 

1.  Bona  fide  purchaser — -what  constitutes.  In  order  to  constitute  a  bona  fide 
purchaser  he  must  part  wilh  someihii  g  valuable  at  the  time,  or  in  some  way  place 
himself  in  a  worse  condition  than  he  was  before.  It  is  not  sufficient  to  take  the  prop- 
erty in  consideration  of  a  precedent  debt,     (a) 

2.  Same — when  not.  Semble.  That  if  an  estate,  upon  which  there  is  an  outstanding 
equitable  encumbrance,  be  purchased  on  a  credit,  and  the  payment  of  the  purchase 
money  secured,  if  the  purchaser  have  notice  of  the  prior  equity,  before  he  actually 
pays  the  money,  he  is  not  a  bona  fide  purchaser,     (b) 

3  Instance, — A  had  an  iquitable  title  to  certain  town  lots,  upon  which  he  exe- 
cuted a  mortgage  to  B  for  $750,  and  another  mortgage,  reciting  the  former,  to  C,  for 
$1295.66.  Neil  her  of  these  mortgages  was  paid;  but  subsequently  A  and  B  v/ent  to 
the  person  havina;  the  legal  title,  and  who  had  agreed  to  convey  the  same  to  A,  and 
whose  bond  A  held,  and  surrendered  the  bond,  and  took  a  deed  to  B  for  the  premises. 
B  at  the  same  time  gave  to  A,  for  the  alleged  consideration  of  $1000,  a  power  of  attor- 
ney to  sell  one  of  the  lots  fo^-  his  own  benefit.  A  sold  this  for  $600,  and  B  sold  the 
residue  for  $1500.  Afterwards  a  decree  was  rendered  against  a  part  of  the  premises 
for  $ig2. 17  on  a  mechanic's  lien,  under  which  it  was  sold  and  l)id  in  with  money 
belonging  to  the  estate  of  B  :  Held,  that  as  B  made  the  purchase  of  A,  although  he 
received  the  title  from  another,  he  was  chargeable  with  notice  of  all  encumbrances 
m.ade  by  A  on  the  premises,  which  were  duly  recorded,  and  consequently  took  the 

Cases  Citing  Text.  Extension  of  time  for  payment  of  debt 

{a)  Creditor,  who,  to  secure  debt,  takes  is  valid  consideration  to  support  contract. 

title  by  purchase  from  debtor's  fraudulent  Worcester  National  Bank  v.  Cheeney,  87 

grantee,  takes  only  such  title    as  debtor  111.  602,  608. 

had,  and  other  creditors  may  assail  whole  [b)  Possession  of  land  isnotice  of  rights, 

transaction     for     fraud.       Waggoner    v.  legal  and  equitable,  of  possessor.    D'Wolf 

Cooley.  17  111.  239,  245.  j/.'P'att,  42  111.  19S,  2ii;  Franz  v.  Orton, 

Debtor  in  failing  circumstances  has  not  75  III.  100,  105. 

right  to  transfer  his  assets  to  agent  with 

power  to  prefer  creditors.     Waggoner  v, 

Cooley,  17  II.  239,  245. 
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legal  title  subject  thereto,  after  satisfying  his  own  private  lien  thereon  :  Held,  also, 
that  without  the  notice  given  by  the  recording  act,  H  would  not  be  a  bona  Jlde  pur- 
chaser: Held,  also,  that  B  held  the  title  in  trust,  and  that  he  was  accountable  for  the 
value  of  the  whole  of  the  premises  conveyed  to  him,  after  deducting  the  prior  encum- 
brances: Held,  also,  in  this  case,  that  as  B  was  not  called  upon  to  account  for  the 
proceeds  of  the  lots  during  his  life,  that  the  costs  of  the  case  should  be  taxed  against 
C,  who  instituted  the  suit  in  chancery  against  B's  legal  representatives,  after  his 
decease. 

4.   Recording  law — notice  of  equitable  title.     Under  the  statute  of  Illinois, 
[*388]  the   recording  of  an   equitable  title  to  land  operates  as  constructive  notice 
to  the  same  extent  as  the  recording  of  a  legal  title  to  those  who  deal  with  the 
persons  creating  that  equitable  title  or  interest,  or  others  claiming  under  him. 

5.  Same — holder  of  legal  title  as  t>ustee.  Where  a  person  obtains  a  legal  title  to  a 
tract  of  land  in  fraud  of  a  prior  equitable  title,  he  holds  the  estate  in  trust  for  the 
owner  of  the  equitable  title,  and  is  accountable  for  the  value  of  the  properly,  if  it  be 
sold,  whether  he  receives  the  proceeds  or  not.  If  it  be  disposed  of  to  advantage,  he 
is  accountable  for  the  proceeds  ;  if  he  squander  it,  he  is  accountable  for  its  value,     {c) 

The  decree  in  this  cause  was  rendered  at  the  February  special 
term  of  the  Morgan  circuit  court,  1843,  by  the  Hon.  Samuel  D. 
]^OCKWOOD.  The  cause  was  commenced  in  the  Adams  circuit 
court  and  transferred  to  the  Morgan  ci'rcuit  court,  which  court 
decreed  that  the  representatives  of  Mason  should  account  for  the 
$1500  mentioned  in  the  opinion  of  the  court,  deducting  Mason's 
mortgage  and  the  amount  paid  for  the  removal  of  the  mechanic's 
lien  and  interest,  but  refused  to  compel  them  to  account  for  the 
$600.  The  complainants  brought  the  cause  to  this  court  by  writ 
of  error.  The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

J.  A.  McDouGALL,  for  the  plaintiffs  in  error  :  It  is  contended 
hj  the  complainants  that  James  Mason  took  the  legal  estate  in 
the  property  in  question,  as  trustee  for  the  complainants,  after 
his  own  claim  should  be  satisfied,  and  that  as  trustee  he,  and 
after  his  decease,  his  estate,  must  account  for  the  full  amount 
realized,  or  which,  with  due  diligence,  might  have  been  realized 
for  the  estate,  minus  the  claim  of  Mason;  and  in  support  of  this 
position  they  rely  upon  the  following  points : 

First.  The  circumstances  exhibited  in  testimony  show  actual 
notice  to  James  Mason  of  the  complainants'  equity. 

Second.  There  was  constructive  notice  by  record  of  com- 
plainants' equity,  of  which  James  Mason,  who  purchased  from 
Jeffries,  was  bound  to  take  notice.  R.  L.,  title  Conveyance, 
§  15.  Tiio  English  registry  acts  are  essentially  different  from  the 
provisions  of  our  statute,  and  furnish  no  rule  for  the  government 
of  this  court  in  the  case  at  bar.  2  Sag.  Vend.  253;  4  Cruise's 
Pig.  482,  488-9,  496,  501;  Parkhist  v.  Alexander,  1  Johns.  Ch.  R. 
394.  Kent,  Chancellor,  holds  that  a  recorded  equitable  mort- 
gage   is  notice  to   a   subsequent   purchaser  of  the  legal   title. 

{c)  If  vendor  resells  land  in  violation       of   first    vendee.       Bourland    v.    Peoria 
of  his  contract  he  will  be  treated  as  trus-       County,  i6  Iil.  538,  546. 
tee  of  proceeds  of  second  sale  for  benefit 
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James  v.  Johnson,  6  Johns.  Ch.  R.  427.  Tlie  record  of  an 
assignment  of  a  mortgage  is  notice  to  a  subsequent  purchaser  of 
the  mortgage. 

Third.  Mason  was  not  a  hona  fide  purchaser,  and  as  such  en- 
titled to  notice,  as  he  parted  with  no  new  consideration.  Cod- 
dington  v.  Bay,  20  Johns.  637.  A  person  taking  a  promissory 
note  for  a  precedent  debt  is  not  a  bona  fide  purchaser.  Dickin- 
son V.  Tillinghast,  4  Paige  221-2.  A  person  taking  land  for  a 
precedent  debt  is  not  a  bona  fide  purchaser  whose  estate  will 
impair  a  previous  equity  or  unrecorded  conveyance. 

Fourth.     James  Mason  took  and  must  hold  as  trustee 
for  complainants.      1  Mad.  Ch.  §  363 ;    Saund.  on  Uses  [*389] 
and  Trusts  217  ;    Lambert  v.  Nanny,  2  Mun.  196 ;  Hag- 
thrope  V.  Hook's  Administrators,  1  Gill  &  Johns.  271 ;  Brown  v. 
Lynch,  1  Paige  154-5;  2  Sug.  Vend.  321." 

Fifth.  The  court  should  hold  the  trustee  strictly  accountable 
for  the  entire  estate  which  comes  into  his  hands ,  and  if  he  dis- 
poses of  it,  whether  he  receives  any  thing  therefor  or  not,  he 
should  be  held  liable  to  the  full  extent  of  its  value.  Saund.  on- 
Uses  and  Trusts  246  ;  1  Cruise's  Dig.  496  ;  Ringold  v.  Ringold,  1 
Harr.  &  Gill  25 ;  White  v.  Prentiss,  3  Monroe  505 ,  Smith  v. 
Smith,  4  Johns.  Ch.  R.  281-3 ;  Mumford  v.  Mun  ay,  6  Johns.  Cli. 
R.  15,  452 ;  Hester  v.  Hester,  Dev.  Eq.  328 ;  Lupton  v.  White,  15 
Vesey  432;  Attorney  General  u,  Fullerton,  22  Vesey  &  Beames 
263. 

A.  Williams  and  William  Thomas,  for  the  defendants  in 
error. 

Caton,  Justice,  delivered  the  opinion  of  the  court:  (1)  Jef- 
fries, having  an  equitable  title  to  three  lots  of  ground  in  the  town 
of  Quincy,  on  the  26th  of  April,  1831,  executed  two  mortgages 
on  them  ;  one  to  Mason,  for  |750,  pa3^able  in  one  year,  and  one  to 
the  complainants  for  S1295.66,  payable  in  three  equal  install- 
ments, of  three,  six,  and  nine  months.  This  last  mortgage  recited 
and  was  subject  to  the  former.  Neither  of  these  mortgages  was 
paid,  and  on  the  7th  of  March,  1833,  Jeffries  and  Mason  went  to 
the  county  commissioners  of  Adams  county,  whose  bonds  for  a 
deed  of  these  premises  Jeffries  held,  and  delivered  up  these  bonds, 
and  procured  a  deed  of  the  premises  direct  to  Mason.  At  the 
same  time  Mason  gave  to  Jeffries,  for  the  alleged  consideration  of 
$1000,  a  power  of  attorney  to  sell  one  of  the  lots,  for  his  own 
benefit.  Jeffries  sold  this  lot,  in  1833,  for  1600,  to  Tilson,  and  on 
the  1st  of  May,  1834,  Mason  sold  the  balance  of  the  premises  for 
$1500.  Afterwards  a  decree  was  obtained  against  a  part  of  the 
premises  for  $192.17,  on  a  mechanic's  lien,  under  which  they  were 
sold  and  bid  in  with  money  belonging  to  the  estate  of  Mason. 

(i)  Wilson,  Chief  Justice,  and  Lockwood,  Justice,  did  not  sit  in  this  cause. 
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This  lien  was  an  encumbrance  on  the  jiremises  at  the  time  the 
mortgages  were  executed. 

The  first  enquiry  is  to  ascertain  liow  far  Mason,  when  he  ac- 
quired the  title,  took  it  subject  to  the  claim  of  the  complainants. 
The  complainants'  mortgage  was  duly  acknowledged  and  properly 
recorded  on  the  20th  of  May,  1831. 

We  have  already  decided  in  the  case  of  Doyle  ei  al.  v.  Teas  etal. 
{Ante  202),  that  under  the  recording  act,  the  registry  of  an  equit- 
able title  to  land  operates  as  constructive  notice  to  the  same  ex- 
tent as  the  recording  the  legal  title,  to  those  who  deal 
[*390]  with  the  person  creating  that  equitable  title  or  interest, 
or  others  claiming  under  him  ;  and  as  Mason  made  the 
purchase  of  Jeffries,  although  he  received  the  title  from  the 
county  commissioners,  he  was  chargeable  with  notice  of  all  in- 
cumbrances made  by  Jeffries  on  the  premises,  which  were  duly 
recorded,  and  consequently  took  the  legal  title  subject  thereto, 
after  satisfying  his  own  prior  lien.  But  it  was  urged,  that  having 
a  mortgage  upon  the  whole  premises,  by  acquiring  the  legal  title, 
his  mortgage  was  merged  in  that  title,  which  thereby  became 
complete.  Pro  tanto  this  is  true.  By  acquiring  the  legal  title, 
his  mortgage  ceased,  by  being  absorbed  in  the  higher  title,  which 
was  united  with  it  in  the  same  person  But  not  so  the  other  en- 
cumbrance, over  which  he  had  no  control.  To  do  this  he  should 
have  proceeded  to  obtain  satisfaction  of  his  mortgage  by  legal  pro- 
ceedings, so  that  subsequent  encumbrances  could  have  had  an 
opportunity  to  redeem,  and  thus  obtain  the  benefit  of  the  full 
value  of  the  premises,  to  secure  the  payment  of  these  debts.  Had 
he,  under  such  proceedings,  acquired  the  legal  title,  the  complain- 
ants' lien  might  have  been  cut  off. 

But  even  without  this  constructive  notice,  I  think  it  is  clear 
that  Mason  was  not  a  5onaj^(ie  purchaser.  It  is  not  pretended 
that  he  paid  any  new  consideration  for  this  purchase,  in  or- 
der to  constitute  a  bona  fide  purchaser,  he  must  part  with  some- 
thing valuable  at  the  time,  or  in  some  way  place  himself  in  a 
worse  condition  than  he  was  before.  It  is  not  sufficient  if  he 
took  the  property  in  consideration  of  a  precedent  debt.  So  also 
if  he  purchase  an  estate  on  a  credit,  and  secure  the  purchase 
money,  and  at  any  time  before  he  actually  pay  the  money,  has 
notice  of  tlie  prior  equity  or  lien,  he  is  not  a  hona  fide  purchaser. 
4  Paige  221-2  ;  20  Johns.  637. 

Upon  no  principle  of  law,  then,  could  Mason  claim  to  hold  the 
legal  title,  discharged  from  the  complainants'  encumbrance.  He 
took  ir  aware  of  the  existence  of  this  mortgage,  and  in  payment  of 
a  precedent  debt  of  a  little  more  than  one  third  its  value,  which 
was  already  well  secured  on  the  premises.  To  hold  that  the  legal 
title  passed,  discharged   from    this  encumbrance,  would,  in  my 
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judgment,  be  countenancing  and  giving  effect,  to  say  the  least,  to 
a  legal  fraud. 

In  Dickinson  v.  Tillingliast^  above  referred  to,  the  chancellor 
saj's:  "  If  a  person  has  an  equitable  title  to,  or  an  equitable  lien 
upon,  real  estate,  a  subsequent  purchaser,  who  obtains  a  convey- 
ance of  the  legal  estate,  with  notice  of  that  equity,  cannot  in  con- 
science retain  such  legal  title,  as  he  has  no  equity  united  with  it." 
Although  it  might  be  sufScient  to  stop  here  for  the  purpose  of 
charging  the  legal  title,  in  the  hands  of  Mason,  with  this  mortgage, 
yet  the  circumstances  of  the  case  carry  us  still  farther.  In  March, 
1833,  we  find  these  premises  encumbered  with  $2380,  when  they 
were  worth  $2000.  The  amount  of  Mason's  encumbrance  was 
then  $788.60,  and  without  any  other  consideration,  we  see 
the  legal  estate  conveyed,  by  Jeffries'  direction,  directly  [*  391] 
to  him,  without  passing  through  the  hands  of  Jeffries  at 
all,  and  at  the  same  time,  he  gives  to  Jeffries  a  power  of  attorney 
to  sell  a  part  of  the  premises,  for  his  own  benefit,  for  the  pre- 
tended consideration  of  $1000,  when,  in  fact,  as  we  learn  from  the 
masters'  report,  no  consideration  passed  either  way.  Mason  sold 
the  part  that  he  retained  for  $1500,  thus  realizing  some  $700  for 
assisting  Jeffries  to  practice  a  manifest  fraud  on  the  complainant. 
It  is  the  duty  of  the  court  to  see  that  this  fraud  shall  not  be 
allowed  to  prevail.  Mason  by  acquiring  the  legal  title,  in  fraud 
of  the  owner  of  the  prior  equity  was  bound  to  hold  it  in  trust  for  his 
benefit,  (2  Mun.  196  ;  1  Gill  &  Johns.  271.)  and,  as  such  trustee, 
must  account  for  its  value  or  proceeds,  after  deducting  the  amount 
of  the  prior  encumbrances.  It  is  a  matter  of  no  importance  to  en- 
quire whether  Mason  ever  received  the  $600,  for  which  Jeffries  sold 
one  of  the  lots,  for  he  is  equally  responsible,  whether  he  allowed 
Jeffries  to  retain  the  money  in  fraud  of  his  cestui  que  trusty  or  re- 
ceived and  used  it  himself.  He  is  responsible  for  the  loss,  and 
must  reimburse  it.  Although  he  may  have  made  himself  trustee 
by  an  act  of  fraud,  the  court  will  compel  him  to  act  with  fidelity 
and  circumspection,  by  holding  him  responsible  for  any  loss  for 
not  doing  so.  Saund.  on  Uses  and  Trusts  246  ;  1  Comyn's  Dig. 
496,  §§  39,  41  ;  1  Har  &  Gill  11,  25.  The  question  is  not  what 
the  trustee  has  made,  unless  the  cestui  que  trust  chooses  so  to  con- 
sider it,  but  what  the  latter  has  lost.  If  the  trust  estate  is  dis- 
posed of  to  advantage,  he  must  account  for  the  proceeds  ;  if  he 
squander  it,  he  is  responsible  for  its  value.  In  this  case  the  prop- 
erty was  sold  for  about  its  fair  value,  as  appears  by  the  masters' 
report ;  and  for  the  amount  of  these  sales  the  complainant  is  en- 
titled to  an  account,  after  deducting  the  amount  of  Mason's 
mortgage,  and  of  the  lien  which  was  discharged  from  his  estate ; 
consequently  the  decree  of  the  court  below  will  have  to  be  re- 
versed, and  a  decree  will  be  entered  here  upon  the  following 
principles  : 
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Interest  will  be  reckoned  on  $788.60,  the  amount  of  Mason's 
mortgage,  on  the  od  of  March,  1833,  from  that  date  till  the  23d 
of  May,  1834,  the  time  that  he  sold  the  premises.  To  that  will 
be  added  $192.17,  the  amount  of  the  mechanic's  lien,  which  will 
be  deducted  from  f  2100,  the  amount  for  which  the  premises  sold, 
and  on  the  balance  interest  will  be  reckoned  up  to  this  time,  for 
which  a  decree  will  be  entered  in  favor  of  the  complainants, 
against  the  estate  of  Mason,  and  a  decree  will  be  entered  against 
Jeffiies  for  the  amount  due  on  the  complainants'  mortgage.  Any 
money  paid  by,  or  collected  under,  either  of  said  decrees,  shall 
apply  in  satisfaction  of  both,  to  the  amount  of  such  payment  or 
collection. 

As  this  suit  was  not  commenced  till  after  the  death  of  Mason, 
and  as  he  was  not  called  on  for  an  account,  during  his  life  time,  I 
think  it  right  that  his  estate  should  not  be  charged  with 
[*  392]  tlie  costs  of  this  suit,  all  of  which  will  be  decreed  against 
Jeffries.  As  the  complainants  are  satisfied  to  take  a  de- 
cree against  the  estate  of  Mason,  I  have  not  thought  it  necessary 
to  enquire  whether  the  land  is  chargeable  in  the  hands  of  the 
grantees  of  Mason,  who  are  made  defendants. 

Decree  reversed. 


Charles  Gregory  et  al  v.  John  W.  Scott. 

Appeal  from  Greene. 

1.  Note  for  land — failure  of  consideration.  Where  the  payment  of  a  note 
given  for  the  purchase  money  agreed  to  be  paid  for  a  tract  of  land  is  made  a  condition 
precedent  to  the  conveyance,  a  plea  to  an  action  upon  such  note,  which  avers  that  the 
vendor  has  made  no  conveyance,  is  bad  ;  but  a  plea  to  such  action,  which  avers  that 
the  vendor,  neither  at  the  time  when  the  contract  was  entered  into,  nor  when  the 
conveyance  was  to  be  made,  nor  since,  has  had  any  title  whatever  to  the  premises  agreed 
to  be  conveyed,  is  a  bar  to  such  action.  Such  plea  shows  that  the  consideration  of  the 
note  has  wholly  failed,  (rt) 

2.  Same — same.  Seinble,  That  the  fact  that  a  vendor  had  no  title  to  a  tract  of 
land  agreed  to  be  conveyed,  at  the  time  of  making  the  contract,  or  at  the  time  of  the 
performance  of  a  condition  precedent  by  the  vendee,  would  not  constitute  a  want  or 
failure  of  the  consideration  of  a  note  given  for  the  purchase  money  of  the  premises. 

Cases  Citing  Tfxt.  fendant's  breach  of  covenant  of  warranty 

(rt)  Plea  of  failure  of  consideration  must  in  his  deed    is   valid   defence.     Slack  v. 

state  facts,  which  show  that  consideration  McLagain,  15  111.  242,  249. 

has    failed.      Evans    v.    School    Commis-  In  action  on  note  given  in  considera- 

sioners  of  Greene  County,  i   Gilm.  654,  tion  that  plaintiff  shall  plant  hedge  so  as 

657.  to  become  complete  within  given  period, 

Upon   sale  of  land,  true  consideration  expiring  several  years  after  suit  brought, 

is  estate  agreed  to  be  conveyed;  it   is  not  it  is   valid   defence  that  plaintiff  has  not 

bond  for  conveyance  or  covenant  to  con-  power    to  perfirm,  2.  e.  to   plant  in  time, 

vey.     Davis   v.    McVickers,  11    111.  327,  Edwards  e/.  Pyle,  23  111.  354,  356. 

329;  Foster  v.  Jared,  12  111.  451,  454.  See  Duncan  v.  Charles,  poit,  561. 
In  action  on  note  given  for  land,  de- 
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3.  CoNSiorR  \TI0N — -promise  for  promise.  The  old  doctrine,  that  a  promise  is  the 
consideration  oi  n.  ]j,o'nise,  should  be  applied  only  where  no  other  consideration  can 
be  found  available  to  sustain  the  agreement  of  the  parties. 

4.  Same — title  not  rovenarris.  The  covenants  in  a  bond  for  the  conveyance  of  land 
is  not  the  consideration  for  which  the  purchase  money  is  paid;  it  is  the  title  to  the 
land  which  constitutes  ihe  consideration. 

This  cause  was  heard  in  tlie  Greene  circuit  court,  at  the 
August  term,  1842,  before  the  Hon.  Samuel  D.  Lockwood,  who 
rendered  judgment  for  the  plaintiff,  on  demurrer  to  the  defend- 
ants' pleas,  for  ioOO  debt,  and  $138. 75  damages,  and  costs  of  suit. 
The  defendants  appealed  to  this  court. 

5.  T,  Logan,  E.  D.  Baker,  and  A.  T.  Bledsoe,  for  the  ap- 
pellants. J.  A.  McDoDGALL  and  A.  W.  Cavarly,  for  the  ap- 
pellee. 

SoATES,  Justice,  delivered  the  opinion  of  the  court :  Petition 
and  summons  on  the  following  note :  "8500.  On  or  before  the 
first  day  of  January,  1838,  we  or  either  of  us  promise  to  pay 
William  Beeman,  or  order,  five  hundred  dollars,  for  value  rec'd. 
Witness  our  hands  and  seals,  this  28th  day  of  June,  1837. 

'  Charles  Gregory,  [seal.] 
Chester  Swallow,  [seal.]  " 
Endorsed  :  "  I  assign  the  within  note  to  John  W.  Scott, 
for  value  received.  [*  393] 

William  Beeman." 

The  first  plea  was  in  substance,  that  this  note  was  assigned 
after  it  became  due  ;  that  the  consideration  of  the  note,  with 
others,  was  the  covenants  contained  in  two  several  title  bonds, 
executed  on  the  same  day  with  the  note,  one  by  William  Beeman 
to  Gregory  &  Swallow,  whereby  he  bound  himself,  in  the  penalty 
of  $2000,  to  convey  to  them  one  undivided  eiglith  part  of  the 
north  west  fractional  quarter  of  section  thirty -six  [36],  in  town- 
ship eleven  [11]  north,  range  fourteen  [14]  west,  containing 
13<)i^  acres,  by  deed  in  fee  simple,  (excepting  a  certain  lot  in  the 
town  of  Newport,  and  certain  ferry  landings,)  which  he  had  sold 
to  Gregory  &  Swallow  on  the  day  of  making  the  note.  The 
other  title  bond  was  made  by  William  Beeman,  John  Beeman, 
Jesse  H.  Rogers,  and  John  W.  Scott,  to  Gregory  &  Swallow,  in 
the  same  penalty,  reciting  a  similar  sale,  of  an  undivided  eighth 
part  of  six  other  tracts  of  land,  and  covenanting  to  convey,  by 
deed  in  fee  simple,  with  general  warranty,  with  relinquishment 
of  dower.  The  conveyances  were  to  be  made  on  or  before  the 
first  day  of  February,  1836.  The  plea  goes  on  to  aver  that  neither 
at  the  time  of  the  making  the  bonds,  nor  at  the  time  when  the 
conveyances  should  have  been  made,  nor  since,  has  the  said  Wil- 
liam Beeman  had  any  title  whatever  to  the  land  mentioned  in 
the  bond  ;  and  a  similar  averment  as  to  the  others ;  and  so  they 
conclude  that  the  consideration  has  wholly  failed. 
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The  second  plea  sets  out  the  same  contracts  and  considerationH, 
and  avers  that  they  have  not,  nor  has  either  of  them,  ever  made 
or  executed  any  deed  of  conveyance  whatever,  of  tlie  said  hinds 
to  the  said  Gregory  &  Swallow,  or  any  part  thereof;  that  the  note 
was  assigned  after  it  became  due;  and  so  concludes  that  the  con- 
sideration has  wholly  failed. 

A  demurrer  to  these  pleas  was  sustained,  and  this  decision  is 
now  assigned  for  error. 

The  pa3'ment  of  this  money  was  certainly  a  condition  prece- 
dent to  the  conveyance,  and  therefore  the  second  plea  is  clearly  bad. 

The  first  plea  sets  up  a  want  of  title  at  all  times,  and  shows  an 
inability  to  perform  the  covenant ;  or  in  other  words,  an  inability 
to  convey  to  Gregory  &  Swallow  the  fee  simple  which  was  the 
consideration  of  the  money.  If  it  be  true  that  the  title  or  estate 
in  fee  to  these  lands  is  the  true  consideration  for  which  they  were 
to  pay  this  money,  and  if  it  be  true  that  at  the  time  they  seek  to 
coerce  the  payment  of  this  money,  they  have  no  estate  in  the 
land,  although  they  should  have  conveyed  before  that  time,  all 
which  is  admitted  by  the  demurrer,  I  am  of  opinion  the  statute 
authorizes  the  defendants  below  to  say  the  consideration  has 
wholly  failed,  notwithstanding  they  had  agreed  to  pay 
[*  394]  this  money  a  month  before  they  were  entitled  to  ask  a 
conveyance  ;  and  notwithstanding  also  the  plaintiffs  be- 
low might  have  compelled  them  to  pay  the  money  before  the  day 
for  the  conveyance,  by  reason  of  their  inability  to  prove  that 
they  could  not  acquire  the  title  by  the  day  for  conveyance. 

It  is  no  answer,  in  my  judgment,  now  to  say  that  the  plaintiffs 
in  error  hold  covenants  upon  which  they  may  recover  adequate 
damages.  It  is  said  the  law  does  not  require  a  useless  thing,  that 
it  abhors  a  multiplicity  of  actions.  Wherefore  then  allow  this 
recovery,  upon  the  principle  that  the  covenants,  and  not  the  title 
and  estate,  are  the  consideration,  and  then,  in  an  action  of  cove- 
nant, give  back  the  same  money,  with  costs. 

The  statute  has  authorized  the  defendants  below  to  resist  the 
payment,  where  they  are  unable  to  obtain  the  true  consideration. 
They  did  not  bargain  for  the  covenants,  but  for  the  estates.  The 
covenants  were  only  intended  to  secure  find  enable  them  to  obtain 
the  consideration  ;  and  upon  these  they  must  rely  for  their  rem- 
edy, as  to  all  the  conditions  precedent  to  be  performed  by  them, 
if  the_y  are  unable  to  prove  the  want  or  failure  of  the  consider- 
ations. 

I  should  by  no  means  regard  it  as  a  want  or  failure  of  consider- 
ation, that  the  covenantor  had  no  title  at  the  time  of  making  the 
covenant,  or  at  the  time  of  the  performance  of  a  condition  pre- 
cedent b}''  the  other  party,  for  peradventure  he  may  obtain  title, 
by  or  before  the  day  of  conveyance.  The  difficulty  is  in  the 
proof,  and  not  in  the  inapplicability  of  the  defence. 
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The  old  doctrine,  holding  a  promise  to  be  the  consideration  of 
p  promise,  should  only  be  applied  where  no  other  consideration 
can  be  found  available  to  sustain  the  agreement  of  the  parties. 
Here  we  find  another,  a  better,  and  a  surer  one.  We  reach  the 
same  goal  by  a  shorter  route.  If  the  parties  are  enabled  to  sus- 
tain their  contract  by  the  performance  of  the  considei'ation,  we 
allow  them  to  rescind  it  at  once,  and  without  the  delay,  the  cir- 
cuity of  action  and  cost  occasioned  by  allowing  the  plaintiffs  to 
recover  the  money  on  the  note,  and  the  defendant  to  recover  it 
back  upon  the  breach  of  covenant. 

By  the  delay  in  bringing  this  action,  the  defendants  are  enabled 
to  prove  their  defence,  by  showing  the  inability  of  the  obligors  to 
assure  the  estate  ;  and  it  seems  to  me  to  savor  more  of  techni- 
cality, harshness,  nay  injustice,  than  of  reason  or  equity,  to  say 
to  them,  becar^se  you  agreed  to  pay  a  month  before  you  were  en- 
titled to  a  conveyance,  that  you  must  now  pay  the  mone}-,  and 
sue  upon  your  covenant,  although  you  are  ready  and  able  to  show 
that  the  covenantors  are  not  able  to  convey  the  estate  which  they 
agreed  to  convey  in  1H38. 

It  is  the  opinion  of  the  court  that  the  first  plea  is  a  good  bar 
to  the  right  of  recovery. 

The  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded,  with  leave  to  the  plaintiff  to  withdraw  the  de-  [*  395] 
miivrer  and  file  a  replication. 

Young,  Justice,  delivered  the  following  opinion:  I  concur  in 
so  much  of  the  opinion  of  the  court  as  relates  to  the  first  plea,  but 
dissent  from  that  portion  of  it  which  denies  to  a  defendant  the 
right  to  defend  himself  under  the  plea  of  no  consideration,  or 
failure  of  consideration,  where  the  note  falle  due,  and  is  sued 
upon  before  the  day  fixed  by  the  agreement  for  the  conveyance 
of  the  land.  Tliese  pleas  are  given  by  our  statute,  and  if  the 
payee  of  the  note  has  no  title  whatever  to  the  land  agreed 
to  be  conveyed,  either  at  the  time  of  making  the  contract,  or  at 
the  commencement  of  the  suit,  I  see  no  good  reason  why  the  de- 
fendant may  not  thus  plead  in  bar  of  a  recovery,  and  especially 
as  the  land  itself,  and  not  the  covenants  in  the  bond,  is,  by  the 
decision  of  the  court,  determined  to  be  the  true  consideration  of 
the  note. 

Judgment  reversed. 
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John  T.  Lusk  et  al.  v.  Thomas  Carltn,  Governor  of  the  State 
of  Illinois,  for  the  use  of  Bernard  Cabrilliac. 

Appeal  from  Madison, 

I.  Recorder  of  deeds — duty.  It  is  not  the  duty  of  a  recorder  of  deeds  to  ex- 
amine his  records  and  give  information  as  to  the  legal  effect  of  the  conveyances  of  rec- 
ord in  his  office ;  but  he  is  bound  to  search  the  records  of  his  office,  and  give  informa- 
tion of  the  fact  whether  there  are  on  record  deeds,  mortgages,  or  writings  concerning 
lands,  and  refer  the  party  to  them,  so  that  he  may  be  enabled  to  judge,  for  himself,  or 
take  counsel,  as  to  tlie  manner  in  which  the  title  is  affected,  or  the  estate  encumbered 
by  them.  The  search  should  be  diligent  and  the  information  true.  If  he  gives  incor- 
rect information,  he  is  guilty  of  a  breach  of  duty,  for  which  an  action  may  l)e  main- 
tained upon  his  official  bond,  {a) 

The  opinion  of  the  court  states  the  facts  of  tliis  case.  It  was 
heard  in  the  Madison  circuit  court,  at  the  June  term,  1843,  l)e- 
fore  the  Hon.  James  Semple  and  a  jury.  The  jury  found  a 
verdict  against  the  defendants,  and  assessed  the  damages  at 
$353.60. 

J.  Gillespie  and  John  T.  Stuart,  for  the  appellants.  Wm. 
Martin,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  Tliis  is 
on  action  of  debt  upon  a  recorder's  bond,  given  by  Lusk,  as  prin- 
cipal, and  Prickett,  as  surety. 

After  trial  and  verdict  for  the  plaintiff  below,  the  de- 
[*  396]  fendants  moved  in  arrest  of  judgment;  which  motion  the 
court  denied,  and  rendered  judgment  for  the  plaintiff. 

These  decisions  are  assigned  for  error ;  and  it  is  insisted  that 
there  is  no  cause  of  action  set  forth  in  tlie  declaration. 

The  condition  of  the  bond  is,  that  Lusk,  aa  recorder,  should 
well  and  faithfully  execute  the  duties  of  said  office  of  recorder, 
and  deliver  up  the  records,  and  other  writings  belonging  to  the 
office,  safe  and  undefaced  to  his  successor. 

The  declaration  avers  that  Elijah  Yoakum,  being  seized  in  fee 
of  lot  twenty-six  (26),  in  De  Bow's  addition  to  Upper  Alton,  in 
said  county,  conveyed  the  same  in  fee,  for  a  valuable  considera- 
tion, to  one  Anthony  Paken,  which  conveyance  was  duly  recorded 
by  said  Lusk.  That  said  Paken  re-conveyed  the  same  to  said  Yoa- 
kum, by  deed  of  mortgage  to  secure  the  payment  of  1299,  and 
that  said  mortgage  was  duly  recorded  by  said  Lusk,  as  such 
recorder,  on  or  about  the  26tli  day  of  June,  1839;  and  that  said 
mortgage  had  not,  at  the  time  of  bringing  this  suit,  been  paid  or 
satisfied  in  whole  or  in  part. 

The  declaration  further  avers,  that  Bernard  Cabrilliac,  for  whose 

Case  Citing  Text.  recovered    after    mortgage    is    recorded. 

(a)     Mortgage  is  prior  lien  to  judgment       Warner  z-.  Helm,  i  Gilm.  220,  231. 
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use  this  suit  is  brought,  on  or  about  the  first  of  July,  1840,  being 
about  to  purchase  said  lot  from  said  Paken,  for  $300,  the  full 
value  thereof,  called  upon  said  Lusk,  as  such  recorder,  and  so 
informed  him,  and  applied  to  him  to  ascertain,  and  desired  to 
know  from  him,  whether  there  was  any  incumbrance  on  said  lot, 
made  and  executed  by  said  Paken,  to  any  other  person,  before 
he,  said  Cabrilluic,  should  make  his  purchase  or  pay  his  money 
therefor.  That,  thereupon,  said  Lusk  made  an  examination  of 
the  records  of  his  office,  and  informed  said  Cabrilliac  that  there 
was  no  incumbrance  of  any  kind  upon  said  lot ;  for  which  ex- 
amination Cabrilliac  paid  him  the  fee  allowed  by  law.  That 
thereupon  Cabrilliac  made  the  purchase  of  Paken,  believing  the 
information  to  be  true,  and  being  induced  thereby  to  purchase 
the  same,  and  pay  part  of  the  purchase  money.  That  afterwards, 
and  before  he  paid  the  balance  of  the  purchase  money,  he  again 
called  upon  Lusk,  to  make  another  like  examination  of  said  rec- 
ord ;  that  Lusk  did  so,  and  informed  him  again,  that  there  was 
no  incumbrance,  for  which  he  again  paid  him ;  and  thereupon  he 
paid  Paken  the  residue  of  the  purchase  money.  The  declara- 
tion avers  that  said  mortgage  from  Paken  to  Yoakum  had  been 
duly  recorded,  before  either  of  said  examinations  was  made,  and 
that  Cabrilliac  had  no  notice  thereof  directly  or  indirectly,  and 
being  still  ignorant  of  said  mortgage,  he  expended  $100  in  im- 
provements on  said  lot.  That  the  mortgage  has  since  been 
foreclosed  by  scire  facias^  the  lot  with  its  improvements  sold  to 
satisfy  the  same,  and  that  the  wliole  is  entirely  lost  to  him,  by 
reason  that  Paken  is  wholly  insolvent.  And  so  it  avers  that 
said  Lusk  has  not  faithfully  executed  the  duties  of  his 
office,  by  making  a  faithful,  diligent,  attentive,  correct,  [*397] 
and  true  examination  of  the  said  records  of  his  office  ;  but 
by  reason,  and  in  consequence  of  the  unfaithful,  careless,  inatten- 
tive, and  incorrect  manner  of  making  the  same,  the  said  Cabrilliac 
has  been  damaged  $500. 

The  acts  of  the  legislature,  respecting  the  recording  of  deeds, 
mortgages,  etc.,  and  the  duty  of  the  recorder,  provide,  that 
deeds,  mortgages,  etc.,  shall  be  recorded  in  the  county  where 
the  land  lies  (Gale's  Stat.  152,  §  15),  that  such  recording  shall 
be  deemed  and  taken  to  be  notice  to  subsequent  purchasers  and 
creditors,  from  the  date  of  such  recording  (Gale's  Stat.  157,  § 
1);  that  they  shall  take  effect  and  be  in  force,  from  and  after 
the  time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice,  and  all  such 
deeds  and  title  papers  shall  be  adjudged  void,  as  to  all  such  cred- 
itors and  subsequent  purchasers,  without  notice,  until  the  same 
shall  be  filed  for  record  in  the  county  where  the  said  lands  may 
lie  (Gale's  Stat.  664,  §  5);  and  to  that  end,  every  recorder  shall 
keep  a  fair  book,  in  which  he  shall  immediately  make  ent^}'  of 
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every  deed  or  writing  brought  into  his  office  to  be  recorded, 
mentioning  therein  tlie  date,  the  parties,  and  the  phice  wliere  the 
lands,  tenements,  etc.,  conveyed  are  situate  ;  dating  the  entry  on. 
the  day  such  deed,  etc.,  was  brought  into  his  office,  and  shall 
record  them  in  regular  succession,  according  to  priority  of  time 
in  bringing  them  in.  He  shall  also  make  and  keep  a  complete 
alphabetical  index  to  each  record  book,  showing  the  page  on 
which  each  instrument  is  recorded,  with  tlie  names  of  the  parties. 
Gale's  Stat.  556,  §  7.  And  the  law  gives  him,  "-for  every  search 
of  record  twelve  and  a  half  cents."     Gale's  Stat.  299. 

It  is  contended  that  it  is  not  the  duty  of  the  recorder  to  ex- 
amine, and  give  information,  whether  land  is  encumbered,  as  it 
would  frequently  involve  a  question  as  to  the  legal  effect  of  the 
conversances  of  record.  In  this  sense  of  an  examination  he  is 
not  bound  to  make  it;  but  we  are  of  opinion  that  he  is  bound  to 
search,  and  give  information  of  the  fact,  whether  there  are  deeds, 
mortgages,  or  writings  concerning  the  land,  and  refer  the  party 
to  them,  so  that  he  may  be  enabled  to  judge  for  himself,  or  take 
counsel,  as  to  the  manner  in  which  the  title  is  affected,  or  the  es- 
tate encumbered  by  them.  The  search  should  be  diligent,  and 
his  information  true,  as  for  it  he  is  'entitled  to  compensation. 
And  to  this  end,  he  is  required  to  keep,  not  only  a  book  of  entries 
of  the  delivery  of  deeds  into  his  office,  but  also  to  record  theni,  ac- 
cording to  priority  of  such  deliveiy,  and  keep  an  alphabetical 
index.  There  is  much  reason  for  great  strictness  in  the  discharge 
of  this  duty,  as  well  as  diligence  of  search  and  true  information. 
For  the  law  deems  the  recording  notice,  and  fiom  the  de- 
[*  398]  livery  the  instrument  takes  effect  as  to  purchasers  and 
creditors.  If  the  book  of  entries,  and  alphabetical  index 
ate  correctly  kept,  the  recorder,  who  is  familiar  with  them,  can 
make  search  with  great  facility  and  accuracy.  To  one  unacquaint- 
ed, and  where  the  records  are  numerous,  there  would  be  gieat  lia- 
bility to  mistakes,  and  particularly  so,  if  unaided  by  the  lecorder; 
the  whole  scope  and  spirit  of  these  provisions  seem  to  me  to 
point  out  this  service  as  an  official  duty  of  the  recoider ; 
and  I  think  the  fees,  perquisites,  and  emoluments  of  his  office  a 
good,  valuable,  and  continuing  consideration  to  charge  the  surety 
in  the  bond,  within  the  principle  laid  down  in  the  case  of  The 
United  States  v.  Linn  et  al.  15  Peters  311. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Thomas,  Justice,  delivered  the  following  dissenting  opinion:  I 
dissent  from  the  opinion  just  pronounced  in  this  case. 

The  declaration  in  my  opinion  exhibits  sufficient  grounds  for 
maintaining  an  action  on  the  case  against  Lusk  individually,  for 
the  negligent  and  unskillful  manner  in  which  he  performed  the 
task  which  Cabrilliac  employed  and  paid  him  for   executing,  but 
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I  am  very  clear  that  it   shows  no  breach  of  the  condition  of  his 
official  bond. 

The  bond  is  conditioned  for  the  true  and  faithful  execution  of 
the  duties  of  his  office;  and  for  untruly  or  unskillfully  performing 
such  duties  or  any  of  them,  his  surety  is  liable,  but  for  nothing 
else.  These  duties  are  specifically  prescribed  by  law,  and  the 
act,  for  the  unskillful  and  negligent  performance  of  which  this 
action  was  instituted;  is  not  embraced  among  th^m;  it  is  not 
therefore  one  of  these  duties. 

The  ground,  however,  is  assumed  that  inasmuch  as  the  re- 
corder is  allowed  by  law  fees  for  his  search  of  record,  and  for  his 
official  certificate,  the  duty  is  therefore  imposed  on  him  by  lav/, 
of  performing  these  acts  on  application,  and  that,  by  reason  of  his 
refusing  to  do  so,  or  doing  so  in  an  unskillful  or  negligent  manner, 
the  condition  of  his  bond  is  broken.  This  doctrine  is,  in  my 
judgment,  incorrect.  It  subjects  the  surety  to  liabilities  never 
contemplated  by  him,  and  by  implication  greatly  increases  his 
responsibility. 

By  a  parity  of  reasoning,  the  scope  of  official  duty  and  of  re- 
sponsibility, on  official  bonds,  might  be  indefinitely  enlarged.  It 
would  invest  probate  justices  of  the  peace  with  equity  powers,  as 
fees  were  allowed  to  judges  of  probate  for  granting  ne  exeats  and 
injunctions,  and  the  same  fees  formerly  allowed  them  are  now 
given  by  law  to  probate  justices;  and  yet  no  law  confers  such 
power  on  that  officer.  It  would  subject  justices  of  the  peace 
and  their  sureties,  to  actions  on  their  official  bonds  for  refusing  to 
perform  a  marriage  ceremony,  and  to  grant  a  certificate  thereof, 
because  for  such  acts,  fees  are  allowed  by  law.  And  by 
such  a  construction  of  the  laws  allowing  justices  of  the  [*  £99] 
peace,  clerks,  etc.,  fees  for  taking  acknowledgments  of 
deeds,  those  officers,  for  refusing  in  any  case  to  perform  such  act 
on  application,  would  be  liable  as  well  to  indictment  for  palpable 
omission  of  duty,  as  to  action  on  their  bonds. 

In  this  view  of  the  subject,  I  think  that  the  law  allowing  a  re- 
corder fees  for  performing  the  act  under  consideration,  maybe 
properly  construed  to  confer  on  that  officer  the  privilege  of  doing 
that  act,  but  not  impose  it  on  him  as  an  official  duty. 

When  the  law  allowing  recorders  their  fees  was  passed,  those 
officers  were  required  by  law  to  procure  at  their  own  proper  ex- 
pense the  books  to  be  used  in  their  offices  for  the  purpose  of  re- 
cording deeds,  etc.,  and  they  then  were,  and  still  are  required  by 
law  to  perform  much  labor  in  so  preparing  those  books  as  to  en- 
able any  person  desiring  to  do  so,  easily  to  ascertain  by  examina- 
tion, wiiat  entries  in  reference  to  particular  real  estates  had  been 
made  therein.  For  such  expenditure  of  time  and  money,  no  com- 
pensation was  expressly  allowed  by  law  ;  but  in  lieu  thereof,  it 
was  deemed  reasonable  to  permit  the  recorder  to  charge  a  specific 
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fee  for  the  privilege  of  searching  the  books  thus  purchased  and 
prepared  by  him,  by  any  person  desiring  to  do  so.  All  that  a 
recorder  is  required  to  do  in  the  premises  therefore,  is  to  furnish 
facilities  for  an  examination  of  tlie  books  in  his  office.  Every 
one  is  bound  to  take  notice  of  the  entries  on  these  books,  at  his 
peril ;  the  recorder  is  not  required  by  law  to  examine  and  certify 
as  to  those  entries ;  and  a  prudent  man  would  not  rely  on  any 
such  certificate. 

A  search  of  the  record  implies  not  only  an  inquiry  into  the  fact 
wliether  any  instrument,  purporting  to  be  a  deed,  mortgage,  or 
other  conveyance  of  land,  is  on  the  record,  but  also  as  to  the 
legal  effect  of  such  instrument,  if  recorded.  By  reason  of  the  un- 
skillful performance  of  such  duties,  in  some  cases,  a  loss  of  many 
thousand  dollars  might  result.  It  is  to  be  supposed  either  that 
indemnity  for  such  losses  was  intended  to  be  secured  by  the  pen- 
alty of  <B'500  in  the  recorder's  official  bonds,  or  that  the  sureties  in 
such  bonds,  in  the  execution  thereof,  undertook  to  guaranty 
the  competency  of  their  principal,  skillfully  to  perform  the  re- 
sponsible duty  of  examining  the  books  in  their  office,  and  deter- 
minhig  the  legal  effect  of  all  instruments  therein  recorded?  I 
think  not. 

My  opinion  is  that  the  judgment  of  the  court  below  should  be 
reversed. 

LocKWOOD,  Browne  and  Treat,  Justices,  also  dissented. 

Judgment  affirmed. 


George  Little  2J.  James  G.  Smith,  by  his  next  friend  John  G. 

Darwin. 

[*  400]  Appeal  from  Randolph. 

1.  Appeal — from  justice  of  peace;  filing  papers.  The  provisions  of  §  3  of  "an  act 
to  amend  the  several  laws  in  relation  to  appeals,"  (a)  are  only  directory  10  the  justice, 
prescribing  a  ministerial  duty  to  be  performed  by  him,  within  a  limited  time;  the  per- 
formance of  which,  if  neglected,  may  be  enforced  by  the  circuit  court. 

2.  S  \ME — when  perfected.  When  a  party  appealing  from  the  judgment  of  a  justice 
of  the  peace  has  entered  into  the  appeal  bond,  and  the  same  is  accepted  and  approved 
by  the  justice,  the  appeal  is  taken;  and  the  neglect  of  the  justice  to  return  the  papers 
to  the  office  of  the  clerk,  wiihin  the  time  limited  by  the  statute,  does  not  defeat  the 
appeal,    (b)   The  justice  is  the  officer  of  the  law,  and  not  the  agent  of  the  party. 

3.  Case — overruled.     The  case  of  Campbell  z^.  Quinlin,  3  Scam.   288,   is  overruled. 

4.  Appeal — dismissal.     Where  a  justice  of  the  i-eace  neglects  to  return  an  appeal 

Cases  Citing  Text.  On  appeal  from  county  court,    neglect 

(«■)    For  similar  statute  see  R.  S.  1874,  of  judge  or  clerk  to  file   appeal  bond  in 

Justices,  etc.,  ch,  79,    §  62;    S.    &    C's.  upper  court  within  period  fixed  by  statute 

Stats,  p  1452;  Colhran's  Stats.   (iS85)p.  does   not   defeat   appeal.      Beardsley   v. 

S98.  11111,61X11.354,356. 
{b)   To  same    effect.     Ewing   v.  Baily, 

post  420. 
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bond,  etc.,  the  appellant  should  apply  to  the  circuit  court  to  compel  him  to  make  such 
return;  and  in  default  of  such  application,  the  court  in  its  discretion,  may  dismiss  the 
appeal,     (c) 

5.  Statute — adopted  as  construed.  It  is  true,  as  a  general  rule,  that  when  a  legis- 
lature adopts  the  laws  of  another  state,  it  also  adopts  the  settled  construction  which 
that  stale  has  given  to  those  laws;  but  in  a  matter  of  practice,  this  rule  is  not  inflexible. 

The  proceedings  in  this  cause,  in  the  Randolph  circuit  court, 
were  had  at  the  April  terra,  1843,  before  the  Hon.  James  Semple. 

D.  J.  Baker  and  J.  Young  Scammon,  for  the  appellant,  cited 
R.  L.  396,  495,  §  32  ;  Gale's  Stat.  410,  535  ;  Acts  of  1839-40, 
109.  They  contended  that  the  decision  in  the  case  of  Campbell 
V.  Quiniin,  3  Scam.  288,  was  against  the  spirit  of  the  statute,  and 
had  never  been  satisfactory  to  the  bar.  They  also  relied  upon  the 
following  authorities: 

An  appeal  was  allowed  to  be  entered  on  the  third  day  of  the 
term,  when  the  rigor  of  the  weather  detained  the  appellant.  Ben- 
nett V.  Wiiitney,  1  Tyler  59. 

In  Vermont  an  appeal  lies  twenty  days  after  a  decree  is  com- 
plete: if  it  be  prayed  for,  and  a  bond  deposited,  in  that  time,  it  is 
good,  though  the  court  do  not  allow  it  till  the  time  is  past.  Cura- 
ings  V.  Hoyt,  2  Verm.  578. 

If  the  appellant  has  been  defeated  of  his  appeal;  by  any  cir- 
cumstances not  within  his  control,  he  may  show  cause,  and  have 
his  case  set  down  on  the  docket  as  if  brought  up  in  time.  Crad- 
dick  V.  Pritchett,  Peck  22. 

The  court  in  such  case  will  aid  the  appellant  in  any  way  that 
may  be  necessary.     King  v.  Hampton,  3  Hayw.  60. 

A  party  ready  and  willing  to  comply  with  the  prerequisites  to 
an  appeal,  cannot  be  deprived  of  his  right  by  the  willful  or  acci- 
dental omission  of  the  justice.  An  appeal  in  such  case,  may  be 
fil^di  nunc  pro  tunc.     Londaback  ?>.  Boyd,  1  Ashm.  380. 

When  the  justice  forgets  to  return  an   appeal  at  the  next  term 
after  the  judgment,  it  is  proper  (in  N.  C.)  upon  notice  to  the  ap- 
pellee, to  return  it  and  place  the  case  on  the  trial  docket 
at  a  subsequent  term.     Lamon  v.  Gilchrist,  1  Dev.  176.      [*"401] 

After  an  appeal  prayed,  and  security  given,  though  it 
be  not  returned  in  the  county  court,  yet  an  action  will  not  lie  on 
the  judgment   appealed    from.     Marshall  v.  Lester,  1    Car.  Law 
Repos.  101. 

{c)   To  give  circuit    court   jurisdiction  Informality  in  appeal  bond  given  on  ap- 

to  review  by  iT^r^tWfl^?  judgment  of  justice  peal  from  county  court,  is   waived  if  not 

of  peace,  petition,  with   order   endorsed  objected    to    in   circuit  court;  objection, 

thereon  allowing  certiorari,  must  be  filed  first  urged    in  supreme    court   comes   too 

and  appeal  bond  approved  by  clerk  with-  late.     Beardsley  v.  Hill,  61.III.  354,  356. 

in  six   months,    but  writ  need    not  issue  Where  statute   allows   party  to  appeal 

within  six  months.     Gallimore  v.  Dazey,  without  giving  bond,  as  in  casein  appeals 

12  111.  143,  145.  by  city,  allowance  of  appeal  by  trial  court 

Summons    need    not    be    marked  by  perfects  appeal.     Aldrich  v.  City  of  Polo, 

clerk  as  filed  to  warrant  default.    Reed  v.  8  Bradw.  45,  48. 
Curry,  35  111.  536,  539. 
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An  appeal  will  be  reinstated  at  a  subsequent  term  if  it  were 
dismissed  upon  mistake  as  to  fact  by  reason  of  a  misprision  of  the 
clerk  of  the  circuit  court  in  transmitting  an  imperfect  record. 
The  Palmyra,  12  Wheat.  1. 

L.  Trumbull,  for  the  appellee,  relied  upon  Campbell  v.  Quin- 
lin,  3  Scam.  288,  and  the  authorities  therein  quoted. 

Shields,  Justice,  delivered  the  opinion  of  the  court:  The  ap- 
pellee, James  G.  Smith,  by  his  next  friend,  John  G.  Darwin, 
brought  suit  before  'd,  justice  of  the  peace  of  Randolph  county,  on 
the  5th  day  of  January,  1848,  and  recovered  a  judgment  against 
George  Little,  the  appellant,  for  $50  and  costs,  from  which  the 
defendant  prayed  an  appeal  to  the  circuit  court,  and,  on  the 
second  day  after  the  rendition  of  the  judgment,  executed  before 
the  justice  of  the  peace  an  appeal  bond,  with  security  approved 
by  the  justice,  according  to  the  provisions  of  law.  The  jus- 
tice having  accepted  and  approved  the  said  bond,  on  the  20th 
day  of  February,  and  not  before,  filed  it,  together  with  the  tran- 
script and  papers  in  the  case,  in  the  office  of  the  clerk  of  the 
circuit  court  of  Randolph  county.  The  appellee,  at  the  next 
term,  moved  the  court  to  dismiss  the  appeal,  because  the  justice 
of  the  peace  had  not  filed  the  bond  with  the  clerk  within  twenty 
days  after  his  approval  and  acceptance  of  it.  The  court,  upon 
such  motion,  dismissed  the  appeal  and  rendered  judgment  for 
costs  against  the  appellant.  Fi'om  this  judgment  he  has  appealed 
to  this  court,  and  assigns  the  following  reason  for  a  reversal  of 
the  judgment,  to  wit:  The  neglect  of  the  justice  in  this  case  to 
file  the  appeal  bond  in  the  office  of  the  clerk  of  the  circuit  court 
within  twenty  days  after  it  was  entered  into  before  and  approved 
by  him,  did  not  justify  the  court  in  dismissing  the  appeal  thus 
taken. 

This  decision  was  made  under  and  by  virtue  of  the  provisions 
of  the  third  section  of  an  act  entitled  "  an  act  to  amend  the  sev- 
eral laws  in  relation  to  appeals  "  (Acts  of  1839-40,  109),  ap- 
proved February  3,  1840,  which  directs  the  justice  of  the  peace 
to  file  the  appeal  bond  within  twenty  days  after  the  receipt  and 
approval  of  tlie  same,  together  with  the  other  papers  in  tlie 
cause,  in  the  office  of  the  clerk  of  the  circuit  court  of  the  proper 
county.  This  law  was  doubtless  enacted  for  the  convenience  of 
suitors,  and  to  enable  a  party  who  might  feel  aggrieved  by  the 
judgment  of  a  justice  of  the  peace  to  take  an  appeal  from  such  a 
judgment  by  entering  into  a  bond  with  approved  security, 
before  the  justice,  without  requiring  him  to  incur  the 
[*402]  expense  and  trouble  of  traveling  from,  perhaps,  the  most 
remote  section  of  the  county  to  the  office  of  the  clerk  of. 
the  circuit  court  for  that  purpose.  The  provisions  of  the  third 
section  of  the  act  appear  to  us  to  be  only  directory  to  the  justice, 
prescribing  a  ministerial  duty  to  be  performed  by  him  within  a 
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limited  time.  In  tliis  respect  it  seems  in  some  measure  to 
resemble  the  duty  enjoined  upon  sheriffs  to  return  the  process  of 
court  in  a  prescribed  time.  In  each  case  the  duty  is  enjoined 
upon  the  officer  by  la\v,  and  the  time  prescribed  within  which 
that  duty  is  to  be  performed;  and  in  case  of  a  neglect  it  is  in  the 
power  of  the  court,  upon  application  being  made  to  it  for  that 
purpose,  to  enforce  performimce.  When  the  party  appealing 
has  entered  into  the  appeal  bond,  and  the  same  is  accepted  and 
approved  by  the  justice,  the  appeal  is  talien.  He  has  done  all 
which  the  law  requires  of  him,  and  what  remains  to  be  done,  to 
wit :  the  return  of  the  papers  to  the  office  of  the  clerk,  is  to  be 
performed  by  the  justice  of  the  peace.  In  the  performance  of 
this  act,  which  is  merely  ministerial,  the  justice  is  the  officer  of 
the  law,  and  not  the  agent  of  the  party;  and  consequently  the 
party  cannot  be  held  responsible  for  his  neglect.  We  cannot  but 
think  it  would  be  attended  with  hardship  to  take  from  a  party 
the  power  of  performing  an  act  and  then  dismiss  his  appeal 
because  the  act  was  not  performed.  The  language  of  the  section 
is  certainly  susceptible  of  a  different  construction,  and  it  seems 
that  a  different  construction  has  been  given  repeatedly  to  a 
similar  act  by  the  courts  of  judicature,  li  was  this  settled  con- 
struction of  a  similar  act  in  that  state  which  led  the  court,  in  the 
case  of  Campbell  v.  Quinlin,  3  Scam.  288,  to  decide  that  an  ap- 
peal was  properly  dismissed  because  the  justice  neglected  to 
return  the  appeal  bond  in  time.  It  is  very  true  that,  as  a  gen- 
eral rule,  when  a  legislature  adopts  the  laws  of  another  state 
it  also  adopts  the  settled  construction  which  the  courts  of  that 
state  have  given  to  those  laws;  but  in  a  matter  of  practice  this 
rule  is  not  so  inflexible,  as  a  construction,  which  may  be  adapted 
to  the  general  system  of  practice  in  Indiana,  may  not  be  very 
well  suited  to  the  system  in  operation  with  us.  On  the  wliole, 
as  the  construction  already  put  upon  this  section  is  found  to 
operate  inconveniently,  and  as  the  remedy  o±  the  party  against 
the  justice  would  be  always  attended  with  trouble,  and  often  be 
inadequate,  we  think,  upon  a  review  of  our  former  decision,  that 
it  is  the  duty  of  the  circuit  court  not  to  dismiss  the  appeal  simply 
for  the  neglect  of  the  justice  to  file  the  bond  and  other  papers  in 
the  cause  within  the  limited  time,  but  to  leave  it  to  the  party 
appealing  to  apply  to  the  court  to  compel  the  justice  to  make 
such  return,  and  in  default  of  such  application  the  court,  in  its 
discretion,  may  dismiss  the  appeal. 

The  judgment  of  the  circuit  court  is  therefore  reversed  with 
costs,  and  the  cause  remanded. 

Judgment  reversed. 
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Robert  B.  McDowell,  administrator  de  bonis  non  of  the  estate 
of  Nehemiah  Bates,  deceased,  v.  Augustus  G.  S.  Wight, 
administrator  de  bonis  non  of  the  estate  of  Francis  Bouthillier, 
deceased. 

[*403]  Error  to  y>  Daviess. 

I.  Administrator— ;/'««|'^''/«f«A  fonn  of.  A  circuit  court  has  no  authority  to  ren- 
der a  judgment  against  the  lands  of  an  intestate,  in  a  proceeding  in  personam  against 
his  administrator,  (a)  • 

Judgment  was  rendered  in  this  cause  in  the  court  below,  at 
the  May  term,  1839,  the  Hon.  Dan  Stone  presiding,  by  default, 
for  $463.98. 

J.  B.  Wells  and  A.  L.  Holmes  (with  whom  was  S,  Strong), 
for  the  pLaintiff  in  error.  E.  D.  Baker  and  A.  T.  Bledsoe,  for 
the  defendant  in  error. 

Thomas,.  Justice,  delivered  the  opinion  of  the  court :  The  de- 
fendant in  error  brought  his  action  of  assumpsit  against  the  plain- 
tiff in  error,  in  the  Jo  Daviess  circuit  court,  on  a  certain  promis- 
sory note  executed  by  the  former,  by  the  description  of  '-'  R.  B. 
McDowell,  adm'r.  of  N.  Bates,  dec'd,"  to  the  latter,  by  the  des- 
cription of  "A.  G.  S.  Wigiit,  adm'r.  de  bonis  non  of  the  estate  of 
Francis  Bouthillier,  dec'd.,"  for  the  sum  of  !|444,  that  "being 
the  balance  due  from  the  estate  of  said  N.  Bates  to  the  estate  of 
said  F.  Bouthillier." 

The  process  having  been  duly  served,  a  judgment  by  default 
was  rendered  against  the  defendant  below,  "  as  administrator  de 
bonis  non  of  the  estate  of  Nehemiah  Bates,  dec'd.,"  for  the  sum 
of  $163.98,  the  plaintiff's  damages,  as  assessed  by  the  clerk,  to- 
gether with  costs;  and  it  was  adjudged  that  the  said  plaintiff 
"  have  execution  therefoi-  against  the  goods  and  chattels,  lands 
and  tenements,  of  the  said  Nehemiah  Bates,  deceased,  if  any  can 
be  found  in  this  (Jo  Daviess)  county,  and  if  not,  then  against 
the  proper  goods  and  chattels,  lands  and  tenements  of  the  said 
Robert  B.  McDowell." 

The  cause  comes  into  this  court  by  writ  of  error  for  the  reversal 
of  that  judgment. 

Among  other  proceedings  of  the  circuit  court,  the  regularity  of 
which  isquestioned  by  tlie  assignment  of  errors,  it  is  alleged  that 
"  the  court  erred  in  rendering  judgment  against  the  lands  of  the 
intestate." 

This  objection  is  well  taken.     The  court  had   no  authority  by 

Cases  Citing  Text.  lace,  3  Gilm.  490,  497  ;  Peck   z'  Steven?, 

(a)   Award  of  execution    against    dece-       5.  Gilm.  127. 
dent's  estate  is  erroneous.    Welch  v.  Wal- 
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law  to  render  a  judgment  against  the  lands  of  the  intes- 
tate, in  a  proceeding  in  personam  against  his  administra-  [*404] 
tor.     This  point  was  expressly  settled  by  this  court,  in  the 
case  of  G-reemvood  v.  Spiller,  2  Scam.  502. 

For  this  error,  then,  without  examining  into  any  other  question 
arising  upon  the  record,  the  judgment  must  be  reversed. 

The  cause  will  be  remanded  to  the  circuit  court  of  Jo  Daviess 
county,  with  instructions  to  award  a  venire  de  novo. 

Judgment  rever^sed. 


The  People  op  the  State  op  Illinois,  ex  rel.  James  A.  Mc- 
Dougall,  attorney  general,  v.  Ebenezer  Peck,  Clerk  of  the 
Supreme  court. 

Application  for  a    Writ  of  Matidamiis. 

I.  Laches — not  imputed  to  public  representative.  It  is  not  necessary  to  revive  a 
judgment  in  favor  of  the  auditor  of  public  accounts,  by  scire  facias,  before  execution 
can  issue  thereon,  notwithstanding  more  than  a  year  and  a  day  has  intervened  subse- 
quently to  the  rendition  of  the  judgment.  The  auditor  is  the  representative  of  the 
people,  and  the  law  does  not  impute  laches  to  them. 

This  was  an  application  by  the  attorney  general,  for  a  writ  of 
mandamus  against  the  clerk  of  the  supreme  court,  to  compel  him 
to  issue  an  execution  upon  a  judgment  which  had  been  rendered 
in  favor  of  the  auditor,  more  than  a  year  and  a  day  before  the  ap- 
plication was  made  for  the  execution  ;  and  no  execution  had  ever 
issued  upon  the  judgment.  The  clerk  submitted  the  question  to 
the  court  for  its  direction,  being  doubtful  of  his  duty  in  the 
premises. 

J.  A.  McDouGALL,  attorney  general:  The  relator  insists  that 
where  judgment  is  rendered  in  favor  of  the  state,  and  execution 
is  not  issued  within  the  year  and  a  day,  it  is  not  necessary  to  re- 
vive the  judgment  by  scire  facias;  that  the  maxim,  '•'•nullum  tem- 
pus  occurrit  regni^''  applies  to  states,  as  it  does  to  the  crown 
at  common  law,  and  refers  to  6  Bac.  Abr.  107,  title  Sci.  Fa.\ 
2  Salk.  603 ;  Minnor's  Executors  v.  The  Commonwealth,  4 
Hen.  &  Munf.  55,  67,  where  the  rule  that  scire  facias  is  not 
necessary  on  the  part  of  the  King  or  Commonwealth,  is  expressly 
held  in  Kemp  v.  The  Commonwealth.  In  1  Hen.  &  Munf.  85; 
Stoughton  et  al.  v.  Baker  et  al.  4  Mass.  528  ;  Madison  County  v. 
Bartlett,  1  Scam.  70  ;  and  The  State  Bank  v.  Brown,  1  Scam.  i07; 
the  general  applicability  of  the  above  maxim  to  states  and  mun- 
icipal corporations  is  fully  recognised. 

Per  Curiam,  Lockwood,  Justice :     It  is  not  necessary 
to  take  out  a  scire  facias  on  a  judgment  in  favor  of  the  [*  405] 
auditor,  notwithstanding  more  than  a  year  and  a  day  has 

419 


406  Hall  v.  O'Brien  et  al.  [Dec.  T. 

Statement  of  ihe  Case.  » 

intervened  since  the  rendition  of  the  judgment.  The  auditor  is 
the  representative  of  the  people,  and  the  law  does  not  impute 
laches  to  them. 


The  application  is  allowed. 


3Iandamus  awarded. 


Henry  H.  Hall  v.  David  O'Brien  et  al. 

Appeal  from  Cass. 

1.  Practice — re-instating  cause  for  review.  It  will  be  a  rule  of  practice  hereafter, 
whenever  a  party  desires  to  move  to  re-instate  a  cause  on  the  docket,  or  to  set  aside  a 
default,  and  predicates  his  motion  on  an  affidavit,  to  require  him  not  only  to  give  the 
adverse  party  notice  of  his  intended  motion,  but  also  a  copy  of  the  affidavit  on  which 
he  will  found  it. 

2.  Same — sanie.  The  supreme  court  will  not  re-instate  a  cause  upon  the  docket, 
which  has  been  dismissed  during  the  absence  of  counsel,  where  neither  the  record  nor 
the  affidavit  in  support  of  a  motion  for  that  purpose  shows  any  ground  of  error. 

3.  Same — absence  of  trial  judge.  Semble,  That  a  party  cannot  assign  for  error  that 
the  judge  was  absent  from  the  court  house  for  a^horttime,  during  the  trial  of  a  cause, 
and  placed  another  person  "on  the  bench  to  preside,  with  the  consent  of  both  par- 
ties," who  decided  upon  the  questions  as  they  were  presented,  in  the  progress  of  the 
cause. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
184-3,  before  the  Hon.  Samuel  D.  Lockwood.  Judgment  was 
I'endered  for  the  appellees  for  $350  and  costs,  and  the  appellant 
brought  the  cause  to  this  court.  The  appeal  was  dismissed,  at 
an  early  day  in  the  term,  for  want  of  prosecution. 

The  only  error  which  was  alleged  to  exist  in  the  record  is  found 
in  the  following  bill  of  exceptions :  "  Be  it  remembered,  that  on 
the  trial  of  the  above  entitled  cause,  and  while  the  trial  was 
going  on,  and  the  witnesses  being  heard,  his  honor,  the  presiding 
judge  in  said  cause,  left  the  bench  and  the  court  house,  and  out 
of  the  hearing  of  the  witnesses,  for  nearly  one  half  of  an  hour, 
and  while  so  absent,  and  during  the  progress  of  the  cause, 
his  honor,  the  judge,  placed  one  Henry  E.  Dummer,  Esq.,  on 
the  bench  to  preside,  but  with  tlie  consent  of  the  counsel  for 
both  parties;  and  while  the  said  Dummer  was  so  presiding,  the 
said  Dummer  did  decide  the  questions  as  they  were  presented  in 
the  progress  of  the  cause;  to  which  the  said  defendant  excepts, 
and  prays  that  this  bill  of  exceptions  may  be  signed  and  sealed 
by  the  court,  which  is  done,  and  made  a  matter  of  record  in  said 

cause,  in  open  court,  this  6th  day  of  October,  1843.     The 
[*  406]  above  exception  was  not  taken  till  after  the  verdict  of 

the  jury  was  rendered,  and  the  jury  discharged. 

"Saml.  i).  Lockwood,  [seal]." 

John  Pearson,  for  the  appellant',  presented  in  court  the  fol-   : 
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lowing  motion  and  affidavit,  and  moved  to   set  aside  the  order 
made  at  a  previous  day  of   this  term,   dismissing   the    appeal 
herein,  and  to  reinstate  the  cause  on  the  docket : 
^'  Henry  H.  Hall         ^ 

ads.  I  In  the  supreme  court, 

David  O'Brien  and  [December  term,  1843. 
Michael  O'Brien,  j 
"  And  now  comes  the  said  defendant  and  appellant,  H.  H.  Hall, 
by  J.  Pearson,  his  attorney,  and  moves  this  honorable  court  that 
the  above  cause,  heretofore  on  the  docket  of  this  court,  and  dis- 
missed at  this  term  for  want  of  appellant  complying  with  a  rule 
of  appellees,  be  reinstated  on  the  docket  for  the  following  rea- 
sons, to  wit: 

"  1.  That  in  consequence  of  indisposition  of  the  attorney  em- 
ployed by  appellant,  to  bring'  the  case  to  the  supreme  court,  he 
could  not  attend  in  time  to  comply  with  the  rule." 

"  2.  That  it  was  through  mistake  and  misunderstanding  of  the 
attorney  general,  to  whom  the  attorney  employed  wrote,  because 
of  his  absence,  that  the  rule  was  not  complied  with. 

"  3.  That  appellant  has  prosecuted  said  appeal  in  good  faith, 
and  relied  on  the  engagement  he  had  made  with  his  attorney.  J. 
Pearson,  or  he  would  have  employed  other  counsel. 

"  J.  Pearson,  att'y  for  appellant." 
"Henry  H.Hall         ,^ 

ads.  yln  the  supreme  court, 

David  O'Brien  and  (  December  term,  1843. 
Michael  O'Brien,  j 
"  John  Pearson,  emplo3^ed  as  counsel  for  the  said  Henry  H. 
Hall,  appellant,  some  time  in  October,  1843,  to  prosecute  this  ap- 
peal from  the  circuit  court  of  Cass  county  to  this  court,  deposes 
and  says,  that  he,  as  such  counsel,  advised  the  prosecution  of  tha 
said  suit  to  this  court,  in  good  faith,  believing  that  the  court  be- 
low had  committed  an  error  in  its  proceedings  in  the  trial  of  said 
case,  which,  in  the  opinion  of  this  deponent,  was  good  cause  for 
reversing  the  judgment  of  tiie  said  circuit  court.  This  depo- 
nent, impressed  with  this  view  of  the  merits  of  the  said  case,  so 
appealed  to  this  court  by  the  said  Hall,  agreed  to  be  employed, 
and  was  then  and  there  employed  by  the  said  Hall,  to  attend  to 
and  ai-gue  the  assignment  of  errors  in  this  court,  whenever  the 
cause  should  be  heard.  Some  time  in  November  last  this  depo- 
nent, having  business  which  demanded  his  attention  in  the  north- 
ern and  eastern  parts  of  this  state,  left  this  section  of 
the  state,  expecting,  however,  to  finish  his  business  and  [*  407] 
reach  Springfield  in  time  to  perform  his  engagement  of 
arguincr  the  above  case  whenever  it  should  be  reached  on  the 
docket.  But  circumstances  were  such,  on  arrivmg  at  the  points 
where  his  affiant's  business  was  to  be  transacted,  that  he  found  it 
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would  be  impossible  to  finish  or  transact  the  business,  for  which 
the  journey  was  undertaken,  in  time  to  reach  the  supreme  court 
in  the  early  part  of  its  session,  or  in  time  to  attend  to  the  case 
aforesaid  ;  whereupon  this  affiant  wrote  a  letter  to  the  attorney 
general,  Mr.  McDougall,  and  Mr  McConnel,  asking  either  of  those 
gentlemen  to  attend  to  said  suit,  and  to  do  all  that  would  be 
necessary  to  the  hearing  of  the  same,  in  case  it  should  be  called 
on  for  hearing  before  this  affiant  could  reach  Springfield.  This 
affiant  would  further  state  that  his  subsequent  detention  beyond 
the  time  stated  in  the  letter  to  the  attorneys  aforesaid,  was  caused 
b}''  the  inclement  weather,  the  bad  state  of  the  roads  and  streams, 
and  a  very  severe  soreness  of  the  eyes.  And  when  this  affiant 
arrived  at  Springfield,  on  the  18th  instant,  he  learned  with  sur- 
prise that  no  appearance  had  been  had  in  said  cause ;  tliat  the 
cause  had  been  dismissed  for  want  of  prosecution,  with  five  per 
cent,  damages.  This  affiant  learned  from  the  attorney  general, 
Mr.  McDougall,  that  lie  had  received  the  letter  of  this  affiant  in 
due  time  to  attend  to  the  said  suit,  and  would  have  attended  to 
the  same  for  this  affiant,  and  taken  the  necessary  steps  to  the 
prosecution  of  the  said  appeal,  had  he  not  got  the  impression  that 
the  appellant  had  subsequently  employed,  as  counsel  in  said  case, 
Messrs.  Logan  &  Lincoln.  This  affiant  would  further  state  and 
depose,  that  in  the  absence  of  his  client,  who  lives  some  thirty 
miles  from  Springfield,  he  called  on  Mr.  Lincoln  to  know  if  he 
and  partner  had,  in  the  absence  of  this  affiant,  been  emploj'ed 
in  the  above  cause ,  and  this  affiant  understood,  from  a  conversa- 
tion had  with  Mr.  Lincoln,  that  neither  himself  nor  Judge  Logan, 
as  he  thought,  had  been  employed  in  this  case  ;  that  he  knew  of 
no  one  attending  to  the  case  on  the  part  of  the  appellant  in  the 
supreme  court,  or  words  to  that  effect.  This  affiant  would  further 
state  that  lie  knew  this  cause  would  be  late  on  tlie  docket,  and 
towards  the  last  of  the  causes  to  be  heard  in  their  order,  and 
hence  he  was  the  more  confident  that  it  would  not  be  reached 
until  late  in  the  session  of  the  supreme  court,  and  consequently 
he  did  not  write  to  his  client  on  the  subject,  to  employ  other 
counsel,  and  believing,  as  this  affiant  has  before  said,  that  the  at- 
torney general,  Mr.  McDougall,  would  take  the  preparatory  steps 
in  the  case  until  his  arrival.  This  affiant,  as  soon  as  he  could, 
after  learning  the  disposition  of  the  cause  by  this  honorable  court, 
had  an  interview  with  the  appellant,  who  was  unadvised  as  to  the 
order  of  the  supreme  court  until  he  had,  then,  a  few  days  previous, 

seen  a  notice  in  some  newspaper,  as  this  affiant  was  in- 
[*  408]  formed  by  him,  and   was  much  surprised  at  the  order 

aforesaid  ,  and  has  instructed  and  engaged  this  affiant  to 
present  amotion  to  thislionorable  court  forreinstating  said  cause  on 
its  docket.  This  affiant  would  further  state  that  he  gave  D.  Smith, 
Esq.,  counsel  for  appellees,  some  five  or  six  days  ago  notice  that 
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a  motion   to  this  effect  would  be  made  in  this  honorable  court, 
which  notice  is  in  substance  as  follows ; 

"  John  Pearson." 
"  Sworn  to,  and  subscribed,  before  me,  this 
olst  day  of  Janaar}',  1844. 

"E.  Peck,  C.  S.  C." 
"Henry  H.  Hall  ^ 

ads.  I  In  the  supreme  ccfurt, 

Michael  O'Brien  and    [December  term,  1843. 
David  O'Brien.  J 

"  D.  Smith,  Esq.,  Sir:  You,  as  one  of  the  counsel  employed  by 
the  defendants  in  tlie  above  case  in  the  supreme  court,  and  where 
the  above  suit  was  dismissed  for  not  assigning  errors  agreeably  to 
the  rule  taken  by  defendants,  will  take  notice  that  a  motion  will  be 
made  in  said  court,  and  will  be  argued  for  plaintiff,  that  said  suit 
may  be  reinstated  on  the  docket.  Said  motion  will  be  accom- 
panied by  affidavits  which  you  can,  if  you  wish,  at  Springfield, 
examine  before  said  motion  is  brought  to  the  consideration  of  the 
court  aforesaid. 

"  J.  Pearson,  for  plaintiff." 
"  Jacksonville,  January  25th,  1844. 
"  Copy  delivered  on  the  25th  instant  to  D.  Smith. 

"  J.  Pearson." 
J.  Young  Scammon,  for  the  appellees,  resisted  the  motion  and 
filed  the  following  affidavits: 

'■  Supreme  court  of  the  State  of  Illinois,  December  term,  1843. 
"David  O'Brien  and 
Michael  O'Brien 

ads. 
Henry  H.  Hall. 

"  J.  Young  Scammon  doth  solemnly,  sincerely,  and  truly  de- 
clare and  affirm,  that  he  has  received  from  David  A.  Smith,  the 
attorney  for  David  O'Brien  and  Michael  O'Brien,  in  the  above 
entitled  suit,  a  letter  dated  Jacksonville,  January  25th,  1844,  in 
which  he  informed  this  affiant  that  he  had  received  the  annexed 
notice  (1)  of  a  motion  in  this  court,  in  the  above  entitled  suit,  and 
he,  said  Smith,  requested  this  affiant  to  resist  the  motion,  if  it 
should  be  made. 

"  This  affiant  further  saith,  that  he  has  been  informed  [*  409] 
by  Stephen  T.  Logan,  Esq.,  that  he,  said  Logan,  was 
spoken  to  by  said  Hall,  to  attend  to  this  suit  for  him  in  this  court; 
and  that  said  Logan  told  said  Hall,  that  he  would  look  into  the 
record  in  the  cause,  and  if  he  should  find  any  error  there  he  would 
assign  it. 

"  This  affiant  further  saith  that  he  was  informed  by  said  Logan, 

(i)  This  notice  is  a  copy  of  that  appended  to  the  foregoing  affidavit. 
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that  he  looked  into  the  record,  and  seeing  no  error,  declined 
making  an  assignment,  or  appearing  in  the  cause. 

"This  affiant  further  saith,  that  he  has  been  informed  by  said 
Smith,  that  said  Logan  was  present  in  court  when  the  cause  was 
dismissed  for  want  of  assignment  of  errors,  and  made  no  ob- 
jection to  its  dismissal. 

"■  J.  Young  Scammon. 

"Duly  affirmed  to,  according  to  law,  before  me,  this 
31st  day  of  January,  18'44. 

"E.  Peck,  C.  S.  C." 

Per  Curiam,  Thomas,  Justice :  The  affidavit  of  the  appel- 
lant's attorney  would  have  shown  sufficient  grounds  for  reinstat- 
ing the  cause  on  the  docket,  if  it  had  shown  probable  grounds  of 
error,  or  the  court,  on  inspection  of  the  record,  had  perceived 
grounds  of  error,  as  the  affidavit  does  show  that  the  appellant 
had  employed  counsel,  and  that  that  counsel  was  prevented,  by 
circumstances  beyond  his  control,  from  attending  to  the  cause. 
But  no  ground  of  error  is  pointed  out,  and  none  is  apparent  to 
the  court.  Moreover,  a  counter  affidavit  is  filed,  showing  that 
the  appellant  had  another  attorney  who  had  agreed  to  prosecute 
the  appeal,  if,  on  looking  into  the  record,  he  should  perceive  any 
error  to  exist,  and  who  was  in  court  when  the  rule  was  taken, 
and  the  appeal  was  afterwards  dismissed,  and  declined  assign- 
ing errors,  on  the  ground  that  he  knew  of  no  error  in  the  record 
to  assign. 

It  will  be  a  rule  of  practice  whenever  a  party  desires  to  move 
to  reinstate  a  cause  on  the  docket,  or  to  set  aside  a  default,  and 
predicates  his  motion  on  affidavit,  to  require  him,  not  only  to 
give  the  adverse  party  notice  of  his  intended  motion,  but  also  a 
copy  of  the  affidavit  on  which  he  will  found  it. 

The  application  is  denied. 

Motion  denied. 


Henry  H.  Hall  v.  David  O'Brien  et  al. 

[*  410]  AppUcaiion  for  Injunction. 

I.     InJ'-'N'CTION — suprone  court  will  not  grant. 

M.  McConnel  presented  to  the  supreme  court  a  bill  in  chan- 
cery for  an  injunction  in  this  cause.  The  court  decided  that  the 
supreme  court  had  not  jurisdiction  of  an  application  to  grant  an 
injunction;  but  that  the  application  should  be  made  to  one  of  the 
justices  of  the  court. 

Wilson,  Chief  Justice,  and  Lockwood  and  Thomas,  Justices, 
dissented. 

Application  denied. 
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Herman  R.  Carstens  et  al.  v.  Ephraim  Little  et  al. 

Ertor  to  yo  Daviess. 

Promissory  note — suhscqueitt  endorser.  A  prior  endorser  of  a  promissory  note 
cannot  maintain  an  action  thereon  against  a  subsequent  endorser,  who  has  re-endorsed 
the  note  to  him,  unless  there  are  peculiar  circumstances  attending  the  case,  to  make 
the  latter  liable. 

This  cause  was  decided  in  the  court  below,  at  the  June  term, 
1843,  by  the  Hon.  Thomas  C.  Browne. 

E.  B.  Washburne,  for  the  plaintiffs  in  error.  J.  B.  Wells 
(with  whom  was  A.  L.  Holmes),  for  the  defendants  in  error, 
cited  Bishop  v.  Heywood,  4  Terra  R.  470;  2  Barn.  &  Cres.  154; 
Porthouse  v.  Parker,  1  Camp.  ;  Davison  v.  Robertson,  3  Dow 
229. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  The 
plaintiffs  sued  the  defendants,  as  endorsers  of  a  promissory  note, 
in  assumjjsit,  in  the  Jo  Daviess  circuit  court.  The  declaration 
exhibits  the  following  state  of  facts-,  to  wit :  That  the  note 
sued  on  was  executed  by  Stewart  &  Brown,  to  the  plaintiffs,  by 
the  plaintiffs  endorsed  to  the  defendants,  and  by  the  defendants 
re-endorsed  to  the  plaintiffs.  The  first  count  avers  the  insolvency 
of  the  makers  of  the  note,  at  its  maturity;  the  second  their  absence 
from  the  state  at  the  maturity  of  the  note  ;  and  the  tliird  and  last, 
due  diligence  by  the  institution  of  suit  against  the  makers  of  the 
note,  at  the  first  term  of  court  after  their  return  to  the  state,  the 
obtaining  of  judgment  and  execution  therein,  and  the  re- 
turn of  '•'■nulla  hona^  on  said  execution.  f'*411] 

Upon  this  state  of  facts,  tht  plaintiffs  claimed  the  right  to 
recover  against  the  defendants  upon  their  supposed  legal  liability, 
as  endorsers  of  the  aforesaid  promissory  note.  The  defendants,  by 
their  general  demurrer  to  the  aforesaid  declaration,  denied  the  va- 
lidity of  such  claim.  The  court  sustained  the  demurrer,  and  the 
plaintiffs  standing  by  their  declaration,  gave  judgmentfor  costs  in 
favor  of  the  defendants. 

The  question  is  now  brought  before  this  court  for  its  adjudica- 
tion, by  an  agreed  case,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  As  to  the  proper  solution  of  this 
question,  the  authorities  leave  no  room  for  doubt. 

In  the  case  of  Bishop  v.  Heywood,  4  Term  R.  470,  suit  was 
brought  against  the  defendant  as  endorser  of  a  note  executed  by 
one  Collins  to  the  plaintiffs,  by  him  endorsed  to  defendant,  and 
by  defendant  re-endorsed  to  plaintiffs,  (the  very  state  of  facts,  ex- 
hibited by  the  record  in  this  case,)  and  verdict  having  been  ren- 
dered for  the  plaintiff,  the  court,  on  motion,  arrested  the  judg- 
ment, holding  that  the  plaintiff  had  no  cause  of  action  against  the 
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defendant.  The  principle  established  in  that  case,  having  been 
frequently  affirmed,  and  in  nowise  shaken  by  subsequent  authori- 
ties, may  now  be  considered  as  firmly  engrafted  on  the  law  mer- 
chant, and  is  conclusive  in  this  case.  Chit,  on  Bills  29,  239 ; 
Britton  v.  Webb,  2  Barn.  &  Cres.  483. 

That  peculiar  circumstances  might  exist,  under  which  a  subse- 
quent endorser  of  a  bill  or  note  might  become  liable  to  be  sued 
as  endorser,  by  a  prior  endorser  of  such  bill  or  note,  is  not  denied, 
but  the  record  shows  the  existence  of  no  such  peculiar  circum- 
stances in  this  case. 

In  the  judgment  of  the  circuit  court  there  was  no  error.  Let 
it  be  affiimed  with  costs. 

Judgment  affirmed. 


Hugh  Jackson  v.  Eliza  Hobson. 

Appeal  from  Greene. 

I.  l!Yi^%Vk%%— justification  of  officer  levying.  In  an  action  of  trespass  against  a  sher- 
iff for  takittginocecutioii  t!ie  goods  of  ihe  plaintiff,  the  defendant  pleaded  that  an  ex- 
ecution issued  to  him  from  the  clerk's  office  of  the  county  in  favor  of  A  against  B,  and 
that,  as  such  sheriff,  he  levied  upon  the  goods  as  the  property  of  the  defendant  in  the 
execution,  and  that  the  goods  were  not  the  property  of  the  plaintiff,  but  the  property 
of  the  defendant  in  the  execution.  The  plaintiff  replied  that  the  goods  were  the  prop- 
erty of  the  plaintiff,  and  not  the  property  of  defendant  in  execution.  The  defendant 
demurred  to  ihe  replication,  and  the  c;  urt  sustained  the  demurrer  to  the  defendant's 
plea  :     Held,  that  this  decision  was  erroneous. 

2.  Practice — plea  amountingto  general  issue.  Semble,'X\\'3.\.2i%  the  plea  araount- 
[*  412]  ed  to  the  general  issue,  the  court,  on  motion,  might  have  stricken  it  out,  and 

directed  the  general  issue  to  be  pleaded  ;  or  that  the  defect  in  form  might  have 
been  reached  by  special  demurrer. 

3.  Process — justification  nnder.  The  rule  is  v/ell  established  that  the  production 
liy  an  officer  of  process  under  which  he  acts,  from  a  court  having  jurisdiction,  is,  as  to 
him  a  sjfficient  justification. 

4.  Same — same.  A  sheriff,  when  sued  in  trespass,  for  taking  property  on  execution, 
can  justify  under  the  writ,  without  setting  out  the  judgment  upon  which  such  writ  is 
bassd  ;  but  if  sued  by  a  stranger,  who  claims  the  property  by  virtue  of  asale  anterior  to 
the  levy,  it  seems  that  it  would  be  necessary  to  produce  thejudgment  in  evidence,  in 
order  to  defeat  the  sale  for  fraud ;  but  it  would  not  be  necessary  to  plead  it.  (a) 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1841,  and  the  August  term,  1842,  before  the  Hon.  Samuel  D. 
LocKWOOD.     At  the  October  term,  a  jury  was  called  to  assess  the 

Cases  Citing  Text.  enforced   in   action  of    replevin  against 

{ci)   Where  justice  had  jurisdiction  of  officer.     Schemerhorn      v.    Mitchell,    15 

subject  matter    of  suit,  officer    executing  Bradw.  418,  422. 

pr')ce3S  under    irregular  jurigment  is  not  Where  defendant  in  execution  sues  offi- 

liable  as   trespasser.     Parker  v.  Smith,  i  cer  in  trespass,  production  of  execution  is 

Gilm.  411,  415.  valid  defence,  but  where  stranger  sues  offi- 

Rule  stated  in  head  note  enforced.  Cook  cer  he  must  prove  that  execution  is  based 

V.  Miller.   II    111.  610,    612;    Johnson  v.  on    valid   judgment.     Hartman   f.  Coch- 

HoUoway,  82  111.  334.  rane,  2  Bradw.  592  ;  Ambler  v.  Traver,  2 

Same  rules  as  to  defence  of  justification  Bradw.  614. 

426 


1843.]  Jackson  v.  Hobson.  413 

Brief  of  Counsel. 

plaintiff's  damages,  who  rendered  a  verdict  for  $172.62.  The 
plaintiff  subsequently  remitted  $60,  and  judgment  was  rendered 
lor  the  residue.  The  defendant  appealed  to  this  court.  At  a 
former  term  of  this  court,  a  decision  was  made  in  this  case,  affirm- 
ing the  judgment  of  the  court  below.  A  motion  was  made  for 
rehearing,  upon  the  following  points  and  authorities  relied  on  by 
E.  t>.  Baker  and  A.  T.  Bledsoe,  for  the  appellant :  I.  It  is  true, 
that  where  a  sheriff  is  sued  in  trespass  by  a  stranger,  as  in  the 
present  case,  he  should  give  the  judgment  in  evidence,  under  the 
plea  of  "not  guilty."  This  principle  is  established  by  various 
authorities.  2  Johns.  46;  Doug.  40;  1  Ld.  Raym.  738;  5  Burr. 
2631. 

II.  But,  in  every  one  of  the  above  cases,  the  sheriff  had  under- 
taken to  impeach  a  sale  of  property  on  the  ground  of  fraud.  The 
stranger  who  sued  claimed  the  property  by  virtue  of  a  sale  from 
the  defendant  in  execution ;  and  the  sheriff  had  taken  it  upon 
himself  to  declare  such  sale  void,  on  the  ground  that  it  was  fraud- 
ulent, and,  notwithstanding  the  sale,  to  subject  the  property  sold 
to  the  execution. 

The  reason  of  the  law  in  question,  as  applied  to  all  such  cases, 
is  plain.  A  sale  of  property,  however  fraudulent,  is  valid  as  be- 
tween the  parties,  and  as  to  all  the  world,  except  a  judgment 
creditor  or  a  subsequent  bona  fide  purchaser  ;and  hence,  the  sher- 
iff has  no  right  to  impeach  it,  or  treat  it  as  invalid,  unless  he  can 
show  that  he  acts  as  the  agent  of  a  judgment  creditor,  by  produc- 
ing the  judgment  in  evidence.  This  is  the  reason  assigned  by  the 
authorities  for  the  rule  in  question.  Thus,  in  2  Pick.  413,  the 
court  says  :  "  When  the  goods  taken  are  claimed  by  a  person  who 
was  not  a  party  to  the  suit,  and  brings  trespass,  and  his  title  is 
contested  on  the  ground  of  fraud,  under  the  St.  13  Eliz.  c.  5,  a 
judgment  must  be  shown,  if  the  officer  justifies  under  execution, 
or  a  debt,  if  under  a  writ  of  attachment,  because  it  is  only  by 
showing  that  he  acted  for  a  creditor,  that  he  can  question  the  title 
of  the  vendee."  And  in  support  of  this  distinction,  the  court  re- 
fers to  the  very  authorities  above  cited. 

And  in  Bac.  Abr.  title  Trespass,  letter  G  1,  we  find  the 
following  language  :  "  The  distinction  seems  to  be  this,  [*113] 
if  the  action  be  brought  by  the  party  against  whom  the 
writ  issued,  it  is  sufficient  for  the  officer  to  give  in  evidence  the 
writ  of  fieri  facias,  without  showing  a  copy  of  the  judgment ;  ])ut 
if  the  plaintiff  be  not  the  party  against  whom  the  writ  issued,  but 
claims  the  goods  by  a  prior  execution  or  sale,  that  was  fraudulent, 
then  the  officer  must  produce,  not  only  the  writ,  but  a  copy  of  the 
judgment.  For  in  the  first  case,  by  proving  that  he  took  the 
goods  in  obedience  to  a  writ  issued  against  the  plaintiff,  he  has 
proved  himself  guilty  of  no  trespass  ;  but  in  the  other  case,  they 
are  not  the  goods  of  the  party  against  whom  the  writ  issued,  and 
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therefore  the  officer  is  not  justified  by  the  writ  in  taking  them, 
unless  he  can  bring  the  case  within  the  13  Eliz.,  for  which  pur- 
pose it  is  necessary  to  show  a  judgment."  And  to  support  this 
doctrine,  the  authority  of  Doug.  40,  and  2  Johns.  46,  and  Burr. 
2631,  above  cited,  are  referred  to. 

It  appears,  then,  from  the  above  authorities,  that  a  judgment 
must  be  shown  in  such  cases,  in  order  to  settle  the  question  of 
property  bet^yeen  the  defendant  in  execution,  and  the  plaintiff  in 
trespass  ;  a  question  which  is  raised  by  the  pleadings  in  the  pres- 
ent case.  And,  hence,  although  the  judgment  is  a  matter  of  evi- 
dence in  certain  cases,  it  is  not  necessarily  a  question  raised  by 
the  plea  in  the  present  case,  and  consequently  it  should  not  have 
been  pleaded. 

III.  By  the  execution,  the  sheriff  was  directed  and  commanded 
to  levy  the  same  on  the  goods,  etc.,  of  the  defendant  therein.  He 
was  bound  to  know,  at  his  peril,  that  the  goods  on  which  he  levied 
were  the  property  of  the  defendant  in  the  execution.  And  hence, 
if  he  had  found  goods  which  the  defendant  had  conveyed  to  an- 
other, he  would  have  had  no  right  to  say  that  such  sale  was  fraud- 
ulent, and  consequently  the  goods  sold  were  subject  to  the  execu- 
tion, unless  he  could  show  that  he  was  acting  as  the  agent  of  a 
judgment  creditor.  In  such  a  case,  he  would  have  been  bound, 
under  the  decisions,  to  "know  that  there  was  a  judgment  creditor, 
in  whose  name  he  acted  ;  and,  in  order  to  justify  himself  in  treat- 
ing such  sale  as  a  nullity,  he  would  have  been  bound  to  produce 
the  judgment  in  evidence. 

But  in  the  present  case,  the  sheriff  did  not  undertake  to  seize 
property  claimed  by  another,  on  the  ground  that  the  defendant  in 
execution  had  sold  it  to  him.  He  did  not  undertake  to  impeach 
any  sale  on  the  ground  of  a  fraudulent  conveyance.  There  is  no 
reference  to  any  sale  in  the  case.  The  sheriff  seized  the  property 
in  question,  as  he  alleges  in  his  plea,  simply  because  he  was  com- 
manded by  the  writ  to  take  tlie  goods  of  the  defendant  in  execu- 
tion, and  because  the  goods  upon  wliich  he  levied  were  the  prop- 
erty of  the  said  defendant.  The  broad  ground  of  his  jus- 
[*414]  tification  is  this,  that  he  was  imperatively  bound,  by  the 
mandate  of  the  court,  to  take  the  property  of  the  defend- 
ant in  execution,  and  he  did  so.  He  took  the  property  of  the  de- 
fendant in  execution,  and  not  the  property  of  any  other  person; 
and  he  humbly  submits  to  the  court,  if  he  is  liable  to  any  other 
person,  as  a  trespasser,  for  so  doing? 

IV.  When  a  sheriff  undertakes  to  impeach  a  sale  on  the  ground 
of  fraud,  lie  should  produce  a  judgment  in  evidence,  in  order  to 
show  that  he  is  acting  as  the  agent  of  a  judgment  creditor,  and  as 
such  has  a  right  to  call  the  sale  in  question.  But  when  he  under- 
takes to  do  no  such  thing,  the  reason  of  this  rule  of  evidence  does 
not  obtain,  and  its  operation  ceases. 

42S 


1843. J  Jackson  v.  Hobson.  415 


Brief  of  Counsel. 


V.  It  is  true,  that  whenever  it  is  necessary  to  prove  a  fact,  it 
is  also  necessary  to  plead  it.  But  it  is  a  familiar  rule,  that  it  is 
never  necessary  to  plead  mere  matters  of  evidence  Indeed,  it 
is  a  cause  of  demurrer,  to  plead  the  evidence  of  a  fact,  instead  of 
pleading  the  fact  itself.  This  principle  may  be  easily  applied  to 
the  present  case.  According  to  the  decisions  above  mentioned, 
the  judgment  should  have  been  given  in  evidence,  under  the  gen- 
eral issue,  "not  guilty."  It  was  mere  matter  of  evidence,  under 
the  general  issue.  It  was  necessary,  in  evidence,  in  order  to  show 
that  the  sheriff  had  a  right  to  seize  the  property  levied  on,  not- 
withstanding the  defendant  in  execution  had  fraudulently  con- 
veyed it  away ;  in  order  to  show  that,  notwithstanding  the  sale, 
the  property  was,  for  the  purposes  of  the  execution,  the  property 
of  the  defendant  therein.  This  fact  the  sheriff  has  alleged  in 
the  present  case.  He  alleges,  in  his  plea,  that  the  property  in 
question  belonged  to  the  defendant  in  execution,  and  not  to  the 
plaintiff  in  trespass;  and,  even  supposing  he  were  required  to 
offer  the  judgment  in  evidence,  he  should  not  have  pleaded  it;  for 
he  has  pleaded  the  fact  which  such  evidence  would  have  been  re- 
quired to  prove. 

VI.  In  the  declaration,  it  is  alleged  that  the  property  belonged 
to  the  plaintiff.  This  is  a  material  fact;  and,  in  order  to  recover, 
the  plaintiff  was  bound  to  prove  it.  This^naterial  fact  is  directly 
and  emphatically  denied  in  the  plea.  This  of  itself  is  sufficient 
to  make  the  plea  a  good  one. 

The  plaintiff  says  that  the  property  is  hers.  The  defendant 
denies  this  material  fact.  Now,  suppose  on  the  trial  of  this  ques- 
tion of  property,  the  plaintiff  had  introduced  a  bill  of  sale  from 
the  defendant  in  execution;  then,  in  order  to  show  that  such  a 
sale  was  fraudulent,  and  the  sheriff  had  a  right  to  treat  it  as  nul- 
lity, he  might  have  been  required  to  offer  the  judgment  in  evi- 
dence; just  as  if  the  same  question  had  been  tried  under  the 
general  issue.  In  such  a  case,  the  sheriff  might  have  been  re- 
quired to  produce  the  judgment  as  a  part  of  the  evidence  neces- 
sary to  show,  that  notwithstanding  the  sale,  the  property  was,  as 
to  the  judgment  creditor,  the  property  of  the  defendant 
in  execution.  It  might  have  been  required,  in  order  to  [*  415] 
make  good  the  allegations  contained  in  his  plea,  and  for 
no  other  purpose;  and  hence,  however  important  it  may  have  been 
as  a  matter  of  evidence,  it  would  have  been  improper  to  have 
pleaded  it. 

VIT.  "  Where  a  court  has  jurisdiction  of  the  subject  matter, 
it  is  sufficient  to  justify  an  officer  executing  its  process.  The  offi- 
cer is  not  bound  to  examine  into  the  validity  of  its  proceedings, 
or  the  regularity  of  its  process."  Wheat.  Selw.  N.  P.  1860;  10 
Johns.  138;  12  Johns.  259.  He  is  simply  bound  to  take  the  prop- 
erty of  the  defendant  in  execution;  and  if  he  does  so,  can  he  be 
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liable  as  a  trespasser?  Can  he  be  liable  as  a  trespasser  to  a  person 
whose  property  he  has  not  touched?  The  plaintiff  alleges  that 
her  property  was  taken;  the  defendant,  in  his  plea,  alleges  that  it 
was  not  her  property,  but  the  property  of  the  defendant  in  exe- 
cution; and  in  thus  obeying  the  mandate  of  the  court,  by  taking 
such  defendant's  property,  is  he  liable  as  a  trespasser?  If  the 
plaintiff  had  relied  upon  a  qualified  property  in  the  goods,  and  if 
this  is  affirmed  in  the  allegation  that  they  were  her  property; 
surely  it  is  denied  in  the  negative  allegation,  that  they  were  not 
her  property. 

As  the  sheriff  alleges  that  he  did  not  take  the  property  of  the 
plaintiff  below,  it  may  be  supposed  that  the  plea  amounts  to  the 
general  issue.  As  it  alleges,  in  effect,  that  he  did  not  trespass 
upon  the  plaintiff's  property,  it  may  be  supposed  that  it  is  equiv- 
.alent  to  the  plea  of  not  guilty.  Supposing  it  does  amount  to  the 
general  issue,  this  is  merely  a  defect  of  form,  which  can  be  reached 
only  by  a  special  demurrer.  Gould's  Plead.  346,  §  79.  If  it 
amounts  to  the  general  issue,  it  is  certainly  good  in  substance. 
And  again:  when  a  plea  contains  matter  of  justification,  it  is  not 
defective  even  in  form,  because  it  amounts  to  the  general  issue. 
Gould's  Plead.  346,  §  80.  In  the  third  place,  if  the  plea  amounts 
to  the  general  issue,  this  would  only  show  that  the  judgment 
might  be  given  in  evidence  under  it,  as  it  is  under  the  general 
issue. 

J.  A.  McDouGALL  (with  whom  was  A.  W.  Cavarly),  for  the 
appellees,  relied  upon  the  following  points  and  authorities:  First. 
That  the  plea,  if  sufficiently  pleaded,  would  amount  to  a  plea  of 
not  guilty,  and  must  therefore  contain  all  the  facts  which  in  evi- 
dence would  establish  a  sufficient  defence.  Gould's  Plead.  340, 
345. 

Second.  This  action  having  been  instituted  by  a  stranger  to 
the  original  judgment,  under  which  the  sheriff  justified,  the  de- 
fendant was  bound  to  prove,  and  consequently  to  plead,  the  o;-igi- 
nal  judgment.  Ackworth  v.  Kemple,  Doug.  40;  Lake  v. 
[*416]  Billers,''!  Ld.  Raym.  733;  Martin  v.  Vod^evetal.  5  Burr. 
2631;  High  v.  Wilson,  2  Johns.  46;  Damon  v.  Bryant, 
2  Pick.  413. 

Third.  The  defendant  was  bound  to  prove  a  return  of  the 
fieri  facias,  under  which  he  justified,  and  consequently  was  bound 
to  plead  the  fact.  Middleton  v.  Price  et  al.  1  Wils.  17;  same 
case,  2  Strange,  1184. 

Fourth.  The  plea  in  question  seeks  to  justify  the  defendant 
under  an  execution  issued  out  of  "  the  clerk's  office  of  said  county." 
It  is  insisted  that  the  plea  in  this  case  does  not  show  a  writ  issued 
by  any  competent  authority. 

SefELDS,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  trespass,  for  taking  and  carrying  away  certain  articles 
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of  personal  property  of  the  proper  goods  and  chattels  of  Eliza  Hob- 
son,  alleged  to  be  worth  $'■^50.     The  defendant   pleaded  that  au 
execution  issued  from  the  clerk's  office  of  said  county,  in  favor  of 
William  B.  Pegram,  against  Charles  F.  Hobson,  commanding  the 
said  defendant,  as  sheriff  of  said  county,  to  make  of  the  proper 
goods   and  chattels  of  the   said  Charles  F.  Hobson,  the    sum   of 
ill7.84,  and  also  the  sum  of  $8.83  in  damages,  and  $9.62^  costs, 
with  interest,  and  which  said  execution,  bearing  date  the  ITth  day 
of  August,  1841,  came  to  the  hands  of  the  defendant,  as  sheriff  of 
said  county,  and  that  the  defendant,  by  virtue  of  said  execution, 
then  and  there  being  sheriff,  then  and  there  seized  upon  the  prop- 
erty mentioned   in  said  declaration,  as  the  property   of  Charles  F. 
Hobson;  and  the  said  defendant  further  averred  that  the  said  prop- 
erty was    not  the  property  of   Eliza   Hobson,  but  the  property  of 
the  said  Charles  F.  Hobson.     To  this  plea  the  plaintiff  replied  that 
the  said  articles  of  property  in  the  declaration  mentioned  were  the 
property  of  the  said  Eliza  Hobson,  and  not  the  property  of  the  said 
Charles  F.  Hobson.     The  defendant  demurred  to  the  replication, 
and  the  court  sustained  the  demurrer  to  the  defendant's  plea,  and 
the  defendant  saying   nothing  further,  judgment  was   rendered 
against  him;  and,  upon  enquiry,  damages  were  assessed,  and  judg- 
ment rendered  against  him  for  the  sum  of  $172,627^-.     The  cause  is 
brought   to  this  court  by  appeal,  and  the  .judgment  of  the  court 
below,  in  sustaining  the  demurrer  to  the  defendant's  plea,  is  as- 
signed for  error.     The  question  raised  by  this  assignment  of  error 
is,  whether  a  sheriff,  when  sued  in  trespass,  as  in  the  present  case, 
can  justify  under  the  writ  of  execution,  without  setting  out    the 
judgment  upon  which  such  writ  was  founded.     This  question  is 
to  be  determined  wholl}^  upon  authority,  and  it  must  be  admitted, 
that  there  is  considerable  apparent  conflict  in  the  books  on   the 
subject.     One  of  the  first  cases  bearing  upon  the  point   is  to  be 
found  in   2  Ld.  Raym.  733  ;  the  case   of  Lake   v.  Billers  et  al. 
In  an  actioa  of  trespass  against  the  sheriff,  and  not  guilty 
pleaded,  he  gave    in  evidence   that  he  levied  upon  the  ['*  417] 
goods  by  virtue  of  a  wv'it  oi  fieri  facias.     The  plaintiff 
claimed  the  same  goods  by  virtue  of  a  prior  sale.     Holt,  Chief 
Justice,    who   decided   the   cause,   said,    "  That   the  defendant, 
though  sheriff,  ought  to  give  in  evidence  a  copy  of  the  judg- 
ment, but  it  would  have  been  otherwise,  if  trespass  had  been 
brought  by  the  person  against  whom  the  fieri  facias  was  issued." 
In  Martyn  v.  Podger  et  al.  5  Burr.  2631,  Lord  Mansfield  ruled 
that  the  action  being  brought   by  a  stranger,  a  copy  of  the  judg- 
ment  should   have    been   given   in    evidence.     These    decisions 
countenance,  to  some  extent,  the  impression,  that  in  an  action  by 
the  defendant,  in  the  original  execution,  the  writ  will  be  a  suffi- 
cient justification  to  the  sheriff,  but  if  sued  by  a  stranger,  he  will 
be  compelled  to  give  the  judgment  upon  which  the  writ  is  founded 
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also  in  evidence.     There  is,  however,  another  distinction  observ- 
able in  each  of  these  cases.      The  plaintiff  claimed  the  property 
by  virtue  of  a  sale,  which  sale  the  officers  contested  on  the  ground 
of  fraud ;  and  to  avoid  the  sale  on  this  ground,  he  was  bound  to 
show  that  he  acted  in  right  of  a  judgment  creditor.     In  the  case 
of  High  V.  Wilson,  sheriff  of  Washington   county,  2  Johns.  47, 
the  defendant  being  sued  in  trespass,  contested  the  plaintiff's  title 
to  the  goods,  on  the  ground  that  the  sale  was  fraudulent.      The 
court,  however,  in  deciding  the  point  now  under  consideration, 
failed  to  notice  the  distinction  already  alluded  to,  and  said,  "It 
is  settled  that  when  a  stranger  sues  the  sheriff,  the  latter  must, 
produce  the  judgment,  as  well  as  the  writ  to  justify  the  seizure.'' 
This  decision  is  based  on  the  authority  of  the  case  in  5  Burr. 
2631.     In  Barker  et  al.  v.  Miller,  6   Johns.   195,  the  couit,  in 
deciding  this  question,  said,  that  proof  of  the  seizure  was  enough, 
without  producing  the  judgment,  and  uses  the  following  language: 
"  The  rale  that  the  officer  must  show  a  judgment  does  not  apply, 
when  sued  in  trespass  by  a  sti-anger."     This  rule,  it  will  be  ob- 
served, is  the  very  reverse  of  that  laid   down  in  5  Burr,  and  2 
Johns.     The  decision  in  this  particular  case  is  evidently  correct; 
but  this  rule,  thus  laid  down,  is  in  conflict  with  all  the  other  au- 
thorities which  have  come  to  our  notice  on  this  subject.     The 
case  of  Holmes  v.  New,caster,  12  Johns.  395,  was  trover  against 
a  constable  for  taking  bank  notes  in   execution.     The  court  de- 
cided that  the  officer  could  justify  under  the  writ,  without  show- 
ing the  judgment.     The  plaintiff  in  this  case  was  the  defendant 
in  tlie  original  execution.      In  Dawson  v.  Bryant,  2  Pick.  413, 
which  was  an  action  of   trespass,   it   is   laid    down    that  when 
an  officer  is  sued  in  trespass,  by  the  vendee  of  goods,  and  con- 
tests the  plaintiff's  title,  on  the  ground  of  fraud,  if  lie  justifies 
under  a  writ  of  attachment,  he  must  show  a  debt,  or  if  under 
execution,  a  judgment.      Parker,  Chief  Justice,  recognises  the 
distinction  in   this  case,   tliat  a  judgment  is  only   nec- 
[*418]  essary  to  be  given  in  evidence,  where  there  is  a  contest 
for    the    title    of    goods,    on    the    ground    of   fraud.     In 
the  case  of  Parker  v.  AYaldron,  16  Wend.  517,  decided  in  the 
court   of  errors   of  New   York,  the    doctrine   on   tliis    subject 
is  ably  discussed,  and  the  chancellor,  after  the  examination  of 
the   authorities  on  the  subject,  lays  down   the   following  as  the 
result  of  his  examination  :     "  The  settled  rule  of  common   law, 
at  least  in  this  state,"  he  says,  "is  that  a  mere  ministerial  officer, 
who  executes  the  process  of  a  court  having  jurisdiction   of  the 
subject  matter,  and  having  also  jurisdiction  to  issue  such  process, 
in  general,  or  in  certain  specified  cases,  is  protected  in  the  exe- 
cution of  such  process,  if  it  is  regular  on  its  face,  and  apparently 
within  the  jurisdiction  of  the  court  issuing  the  same."     The  gen- 
eral rule  is,  therefore,  to  be  now  considered  well  established,  that 
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the  production  of  the  writ  under  which  the  officer  acts  is,  as  to 
him,  a  sufficient  justification.  Indeed  any  other  rule  mioht  op- 
erate unjustly,  in  many  instances,  where  writs  issue  to  officers  of 
distant  counties,  who  are  commanded  to  obey  their  mandates, 
and  are  held  responsible  for  neglect;  and  who  cannot  tell  whether 
the  writs  they  are  thus  required  to  execute  are  based  upon  sub- 
sisting judgments  or  not.  In  a  case  of  Stephens  v.  Frazier,  2 
Munroe  250,  the  principles  which  govern  the  case  now  under 
consideration  was  discussed  with  great  clearness,  and  the  dis- 
tinctions, which  have  created  apparent  confusion  in  the  books, 
elucidated  with  singular  felicity.  ^The  action  was  replevin, 
brought  by  Joseph  Stephens  against  Frazier,  who,  as  deputy  sheriff, 
acknowledged  the  taking,  and  justified,  under  execution  against 
Samuel  Stephens,  by  averring  that  all  the  property  taken  was  the 
property  of  the  said  Samuel.  It  was  objected  that  this  plea  of 
cognisance  was  bad,  for  not  averring  a  subsisting  judgment,  upon 
which  the  execution  issued.  The  court  said  that  after  pleading 
the  execution,  all  that  was  necessary  on  the  part  of  the  defendant, 
was  to  aver  that  the  property  levied  on  was  that  of  Samuel  Ste- 
phens, and  subject  to  the  execution.  This  was  sufficient  on  the 
face  of  the  cognisance,  to  show  a  right  to  a  return,  and  a  justifi- 
cation of  the  seizure.  "  It  was  not  necessary  to  aver  that  the  ex- 
ecutions were  issued  upon  subsisting  judgments.  The  necessity  of 
showing  a  judgment  resulted  from  the  plaintiff's  proof  of  purchase, 
to  avoid  which,  it  might  be  necessary  to  show  that  the  plaintiff  in 
execution  was  a  judgment  creditor,  by  the  production  of  the  judg- 
ment." The  court  goes  on  to  say  that  the  defendant  could  not 
be  expected  to  anticipate  proof  of  a  purchase  on  the  part  of  the 
plaintiff;  and  when  such  proof  was  given,  he  ought  to  be  allowed 
to  repel  it  by  the  introduction  of  the  judgment.  This  reasoning 
is  applicable  in  all  its  force  to  the  present  case.  The  plea 
amounts  to  the  general  issue,  and  the  court,  on  motion,  might 
have  stricken  it  out,  and  have  directed  the  general  issue  to  be 
pleaded  in  its  stead  ;  or,  being  defective  in  form,  it 
might  have  been  reached  by  special  dennurrer ;  but,  [*419] 
special  matter  being  pleaded,  amounting  to  the  general 
issue,  and  no  objections  being  made,  the  matter  set  forth  must 
constitute  a  good  bar  to  the  action.  Gould's  Plead.  346,  §  80  ;  3 
Munroe  473. 

Does  the  matter  set  forth  in  the  plea  constitute  a  good  defence 
to  the  action  ?  Eliza  Hobson  sued  the  defendant  in  trespass,  for 
taking  goods.  The  plea  acknowledges  the  taking,  and  shows 
that,  as  sheriff,  he  took  them  by  virtue  of  an  execution  against 
Charles  F.  Hobson,  and  avers  that  the  goods  are  the  property 
of  said  Charles  F.  Hobson.  If  the  facts  set  forth  in  the  plea  are 
true,  and  their  truth  is  admitted  on  demurrer,  the  plaintiff  has  no 
cause  of  action.  The  replication  denies  that  the  goods  are  the 
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property  of  Charles  F.  Hobson,  and  on  the  trial  of  this  issue,  if 
the  plaintiff  proved  a  sale  from  the  defendant  anterior  to  the  levy, 
it  might  be  necessary,  in  order  to  rebut  this  testimony,  and  defeat 
the  sale  on  the  ground  of  fraud,  to  give  the  judgment  in  evi- 
dence ;  but  this  does  not  make  it  necessary  to  plead  the  judg- 
ment. The  decision  of  the  court  below,  in  sustaining  the  de- 
murrer to  the  plea,  is  erroneous. 

The  judgment  is  therefore  reversed,  at  the  costs  of  the  appel- 
lee, and  the  cause  remanded. 

Judgment  reversed. 


Edwaed  E.  Saundees  v.  John  McCollins. 

Appeal  from    "Jo  Daviess. 

I.  Record — affidavit,  how  made  pari  of.  Where  aii  r.ffidavit  made  upon  a  motion 
for  a  new  trial  is  copied  into  the  record  of  the  cause,  it  doe3  not  become  a  part  thereof. 
To  make  it  such  it  should  be  incorporated  into  a  bill  of  exceptions,  which  a  party  must 
always  take,  in  order  to  present  to  the  supreme  court  the  evidence  on  which  he  relies 
in  support  of  his  motion,    (a) 

This  cause  was  heard  in  the  court  below,  at  the  March  term, 
1843,  before  the  Hon.  Thomas  C.  Browne  and  a  jury.  Verdict 
and  judgment  were  rendered  for  the  plaintiff,  and  the  defendant 
appealed  to  this  court. 

Thompson  Campbell  and  E.  B.  Washburne,  for  the  appel- 
lant. Joseph  B.  Wells,  for  the  appellee,  cited  Vaire  v.  Delaval, 
1  Term  R.  11 ;  Dana  v.  Tucker,  4  Johns.  487 ;  1  Brown  123  , 
Forrester  et  al.  w.  Guard  et  al.  Breese  44;  12  East  229;  1  Pick. 
43;  6  Cowen  684;  Wickershara  v.  The  People,  1  Scam. 
[*420]  130  ;  Guykowski  v.  The  People,  1  Scam.  481-2 ;  The 
People  V.  Jewett,  3  Wend.  321;  6  Wend.  389;  2  Scam. 
55  ;  2  Scam.  490 ;  Hill  v.  Hill,  Maine  19,  423. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  trespass,  brought  by  McCollins  against  Saunders. 
There  was  a  trial,  and  a  verdict  found  for  the  plaintiff  for  $15. 
The  defendant  made  a  motion  for  a  new  trial,  which  the  court 

Cases   Citing   Text.  ment,  is  not  part  of  record  unless  made  so 

(rt)  Motion   to  quash  execution  and  evi-  by  being  included   in  bill  of  exceptions. 

dence   in  support   thereof,  should  be  in-  Magher  v.  Howe,  12  111.  379,  381. 

corporated  in  bill  of  exceptions,  that  they  Instructions  become  part  of  record  only 

may  become   part  of  record.     Corey  v.  by  being  included  in  bill  of  exceptions. 

Russell,  3  Gilm.  366.  Drew  v.  Beall,  62  111.   164,  166. 

Judgment  given    in  evidence  does  not  Motion  challenging   array  of  jurors  is 

become  part  of  record  unless  copied  into  not  part  of  record  unless  preserved  in  bill 

bill  of  exceptions.    Petty  v.  Scott,  5  Gilm.  of  exceptions.     Earll  v.    People,    73  111. 

209.  329,  331. 
Warrant  of  attorney  to    confess  judg- 
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refused.     A  judgment  was  rendered  on  the  verdict.     The  over- 
ruling of  the  motion  for  a  new  trial  is  assigned  for  error. 

There  is  nothing  in  the  record  to  sustain  the  assignment  of  er- 
ror. No  bill  of  exceptions  was  taken;  consequently  there  is  no 
evidence  before  us  from  which  we  can  determine  the  merits  of 
the  motion.  The  clerk  has  copied  into  the  transcript  an  affi- 
davit in  relation  to  the  competency  of  one  of  the  jurors  who  tried 
the  case.  This,  however,  does  not  make  it  a  part  of  the  record. 
The  defendant,  in  order  to  have  the  decision  of  the  circuit  court 
reviewed  in  this  court,  ought  to  have  tendered  a  bill  of  excep- 
tions, and  in  that  way  preserved  the  evidence  on  which  he  relied 
to  sustain  the  motion.  This  question  is  not  a  new  one,  but  has 
frequently  arisen  and  been  decided  in  this  court.  Vanlandingliam 
V.  Fellou's  et  al.  1  Scam.  233  ;  McLaughlin  v.  Walsh,  3  Scam.  185; 
Troy  V.  Reilley,  3  Scam.  259 ;    Cummins  v.  MeKinney,  ante  57. 

The  judgment  of  the  circuit  court  must  be  affirmed  with 
costs. 

Judgment  a^rmed. 


John  Ewing  et  al.  v.  Jacob  Bailey. 

Error  to  Franklin. 

1.  Time — computation  of.  The  proper  mode  of  computing  time,  when  an  act  is  to 
be  performed  within  a  particular  period  from  or  after  a  specified  day,  is  to  exclude  the 
day  named,  and  include  the  day  on  which  the  act  is  to  be  done.  \^a) 

2.  Same — same — on  appeal.  In  computing  the  twenty  days  within  which  an  appeal 
bond  is  to  be  filed  in  the  clerk's  ofHce  by  the  justice  of  the  peace  taking  the  same,  the 
day  on  v/hich  the  bond  is  taken  is  to  be  excluded,  and  the  day  of  filing  the  same  in- 
cluded. But  where  the  bond  is  not  filed  within  the  twenty  days,  it  is  error  forthecouit 
to  dismiss  the  appeal,  for  that  cause. 

Cases  Citing  Text.  Assembly   under    Constitution    of   1848. 

(ci)  Under  statute  which   requires  that  People  v.  Hatch,  33  111.  9,  138. 

cixty  days   shall  intervene    between   first  Rule  applied  to  computation  of  period 

publication  of  notice  and  term   of  court,  within   which    summons    may  be    served, 

day  of  first  publication  should  be  excluded  Bowman  v.  Wood,  41  111.  203,  205. 

and  first  day  of  term  included.     Vairin  v.  Where  statute  required  six  days'  publi- 

Edmonson,  5  Gilm.  270,  272.  cation  of  notice  in  newspaper,  it  was  held 

Under  warrant  of  attorney  authorizing  that  publication  on  Sunday  could  not  be 

confession  of  judgment  "  from,  and  after  counted  as  one  of  six  days.     Scammon  v. 

date  "  thereof,  judgment  cannot  be  con-  Chicago,  40  111.  146. 

fessed  on  day  warrant   bears  date.     Wa-  In  computing  period  within  which  no- 

terman  v.  Jones,  28  111.  54.  tice  to  terminate  tenancy  may  be  given. 

Under  warrant  of  attorney  authorizing  day  of  execution  of  lease  should  be  ex- 
confession    of   judgment    "at    any   time  eluded    and   last    day  of  term   included, 
thereafter,"   judgment    maybe  confessed  Higgins  v.  Halligan,  46  111.  173,  177. 
on  day  warrant  bears  date.     Cummins  v.  Statute    requiring  three   weeks'  notice 
Holmes,  11  Bradw.  158,  161.  held  satisfied  by  publication  of  first  inser- 

Rule    stated  in    head   note,  applied   to  tion    on    March   i6th  and  last  on  March 

computation  of  period  within  v/hich  Gov-  30th.     Madden  v.  Cooper,  47  111.  359. 

ernor  must  return  vetoed  bill  to  General  Rule  that  first   day   shall  be  excluded 
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The  proceedings  in  this  cause  in  the  court  below  were  had  at 
the  April  term,  1842,  before  the  Hon.  Walter  B.  Scates. 

Willis  Allen  and  J.  A.  McDougall,  for  the  plaintiffs  in  error. 
J.  C.  CoNKLiNG,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court : 
[*  421]  Bailey  recovered  a  judgment  against  Evving,  before  a 
justice  of  the  peace,  on  the  16th  of  April,  1842.  On  the  5th 
of  May  following,  Ewing  entered  into  an  appeal  bond  before  the 
justice ;  which  bond  and  the  papers  of  the  case,  the  justice  filed 
with  the  clerk  of  the  circuit  court  on  the  26th  of  the  same  month. 
The  circuit  court,  on  the  motion  of  Bailey,  dismissed  the  appeal. 
That  decision  is  now  assigned  for  error. 

The  act  of  February  3d,  1840,  which  authorizes  a  party  to  take 
an  appeal,  by  entering  into  bond  before  the  justice,  requires  the 
justice  to  file  the  bond  and  the  other  papers  belonging  to  the 
case,  in  the  office  of  the  clerk  of  the  circuit  court,  within  twenty 
days  after  the  approval  of  the  bond.  The  only  question  sought 
to  be  decided  in  the  case  is,  whether  the  justice  complied  with 
this  provision  of  the  statute.  The  proper  mode  of  computing- 
time,  where  an  act  is  to  be  performed  within  a  particular  period  from 
or  after  a  specified  day,  is  to  exclude  the  day  named,  and  include 
the  day  on  which  the  act  is  to  be  done.  For  example  ;  a  promis- 
sory note  executed  on  the  first  day  of  the  month,  and  payable  in 
twenty  days  from  date,  falls  due  on  the  twenty-first  of  the 
month  ;  in  reckoning  the  time,  the  day  of  the  date  is  excluded, 
and  the  day  on  which  the  maker  is  required  to  pay  is  included. 
By  this  rule,  the  day  on  which  the  appeal  bond  was  executed  was 
to  be  excluded  in  the  computation  of  the  twenty  days,  and  the 

and  last  day  included,  applied  to  compu-  Protection,  etc.  Ins.  Co.  j/.  Palmer,  8l  111 

tation  of  period  for  which  notice  shall  be  88. 

published.     Harper  v.   Ely,  56  111.   179,  If  statute  requires   notice   to  be   pub- 

189.  lished   three  times    for    three   successive 

Under  deed  requiring  notice  of  sale,  by  weeks,  publication  made  on   Friday  and 

publishing  notice  in  newspaper  "ten  days  Saturday  of   first    week,  on    each    day  of 

before  such  sale,"  notice  of  sale  on  May  next  week,  and  from  Monday   to  Thurs- 

I3ih,  published  on  May  2d,  and  each  day  day,  inclusive,  of  third  week,  is  compli- 

theieafter  except  Sundays,  nine  insertions  ance   with  statute,    although   three    full 

in  all,  held  sufficient.     Cushman  z/.  Stone,  weeks  have  not  elapsed  between  first  and 

69  III.  516.  l*st  publications.    Andrews  v.  People,  84 

If  power  of  sale  in  trust  deed  stipulates  111.  28. 

for  ten  days'  notice,  Sunday  should  be  in-  Rule  stated  in   head  note   applied   to 

eluded  in  computation,  as  notice  is  not  to  computation  of  period  within  which  new 

bring    party    into    court.      Kingsbury    v.  trial    may  be    applied    for    in    ejectment. 

Buckner,  70  111.  514.  Pugh  v.  Reat.  107  111.  440,  442. 

Rule   slated   in    head  note  applied  to  By  statute,  giving  of  notices  is  governed 

computation     of    period     within    which  by  rule  stated  in  head  note  modified  by 

money  to  redeem  from   sheriff's  sale  must  excepting  Sunday  when  that  is  last  dav. 

be  paid.     Roan  v.  Rohrer,  72  111.  582.  R.S.  1874,     Notices   ch.  100,  §  6  ;  S.  & 

Where  assessment  on  insurance  policy  C.'s  Stats,  p.  1675  ;  Cothran's  Stats.  (18S5) 

is  to  be  paid  within  thirty  days  from  date  p.  loio. 

of  notice,  day  of  receipt  will  be  excluded. 
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justice  had  the  whole  of  the  25th  of  May  in  which  to  file  the  pa- 
pers. He  having  filed  them  on  that  day,  the  court  ought  not  to 
have  dismissed  the  appeal.  Whether  filed  within  the  twenty  days 
or  not,  it  was  error  to  dismiss  the  appeal,  as  this  court  has  de- 
cided at  this  term,  in  the  case  of  Little  v.  Smith,  ante  400. 

The  judgment  of  the  circuit  court  must  be  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedinj?s. 

Judgment  reversed. 


George  A.  B.  Lazell  v.  Simeon  Francis. 

Error  to  Sangamon. 

1.  Promissory  note — assigned  after  due.  Where  a  note  is  assigned  after  its  ma- 
turity, the  defendant  is  allowed  by  law  to  make  the  same  defence  against  the  assignee, 
that  might  have  been  made  against  the  payee. 

2.  Same — instance.  A  plea  to  an  action  on  a  promissory  note,  by  A  against  B, 
that  alleges  that  at  the  time  of  making  of  the  said  note,  it  was,  as  a  condition  of  the 
making  of  the  same,  agreed  between  the  piriies,  that  the  said  note  should  be  fully  dis- 
charged by  B's  paying  an  amount  equal  thereto  for  said  A  to  D,  a  creditor  of  A  and 
B,  and  that  the  defendant  did  accordingly  pay  such  amount  to  said  D,  is  a 

bar  to  such  action.     Such  agreement  does  not  vary  by  the  terms  of  the  written  [*  422] 
contract  Contained  in  the  note. 

3.  Practice — supreme  court,  final  judgment.  Where  judgment  is  rendered  for 
the  defendant  in  the  circuit  court,  on  demurrer  to  his  plea,  and  that  judgment  is 
affirmed  in  the  supreme  court,  the  cause  will  not  be  remanded. 

The  proceedings  in  this  cause  in  the  court  below  were  had 
at  the  November  term,  1842,  before  the  Hon.  Samuel  H.  Treat. 
Judgment  was  rendered  for  the  defendant  upon  demurrer  to  his 
plea,  and  the  cause  brought  to  this  court  by  the  plaintiff  by 
writ  of  error. 

S.  W.  RoBBiNS,  for  the  plaintiff  in  error.  S.  T.  LoGAN  and  A. 
Lincoln,  for  the  defendant  in  error. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  The  plain- 
tiff in  error  commenced  his  action  against  the  defendant  in  error, 
by  'petition  and  summons,  in  the  Sangamon  circuit  court,  on  a  prom- 
issory note  for  the  sum  of  $202.03,  executed  by  the  said  defend- 
ant to  one  John  A.  Lazell,  or  order,  dated  June  16,  1829,  and 
payable  one  day  after  date  ]  and  by  the  said  John  A.  Lazell  as- 
signed to  the  said  plaintiff. 

To  the  said  petition  the  defendant  filed  his  plea,  in  the  follow- 
ing words,  to  wit : 

"  Simeon  Francis  \ 

ads.  >  Petition  and  Summons. 

George  A.  B.  Lazell.  ) 

"  And  the  said  defendant  comes  and  defends  the  wrong  and 
injury,  when,  where,  etc.,  and  says  the  plaintiff  actio,  non,  be- 
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cause,  he  says,  that  the  said  note,  in  the  said  petition  mentioned, 
was  assigned  to  the  said  plaintiff  by  the  said  John  A.  Lazell,  after 
the  same  by  its  terms  became  due  ;  and  because  he  says,  that  at 
the  time  of  the  making  of  the  said  note,  it  was,  as  a  condition  of 
the  making  of  the  same,  agreed  by  said  John  A.  Lazell  and  this 
defendant,  tliat  said  note  should  be  fully  discharged  by  this  de- 
fendant paying  an  amount  equal  thereto,  for  said  John  A.  Lazell, 
to  the  firm  of  Collins  &  Hannay,  to  whom  said  John  A.  Lazell 
and  this  defendant  then  owed  a  joint  debt  of  something  more  than 
six  hundred  dollars ;  and  this  defendant  avers,  that  afterwards, 
to  wit,  on  the  day  of  ,  at,  etc.,  he  did  pay  an  amount  more 
than  equal  to  the  amount  of  said  note,  for  said  John  A.  Lazell,  to 
the  firm  of  Collins  &  Hannay  aforesaid,  by  paying  to  said  firm  the 
whole  of  the  debt  aforesaid,  one  half  of  which  was  due  from  said 
John  A.  Lazell,  as  aforesaid  ;  and  this  he  is  ready  to  verify,  where- 
fore, etc." 

To  this  plea  the  plaintiff  demurred  generally,  and  the  court 
having  overniled  his  demurrer,  and  given  judgment  against  him 
for  costs,  he  now  prosecutes  his  writ  of  error  for  the  re- 
[*423]  versal  of  that  judgment. 

The  oifly  question  presented  for  our  consideration,  by 
the  assignment  of  errors,  is  as  to  the  validity  of  the  said  plea. 
The  objection  made  to  it  was  that  it  alleged  matter  varying  the 
terms  of  the  note  sued  on,  and  that  to  sustain  it  would  be  to  ad- 
mit parol  evidence  to  vary  the  terms  of  a  written  contract.  This 
objection,  in  my  opinion,  is  not  well  founded. 

The  plea  does  not  allege  that  the  agreement  referred  to  therein 
formed  any  part  of  the  note  sued  on,  and  no  proof  could  have 
been  offered  in  support  of  it,  varying  or  otherwise  effecting  the 
terms  or  conditions  of  the  said  note.  That  agreement  was,  as  al- 
leged by  the  plea,  the  condition  on  which  the  defendant  executed 
the  note,  and  not  a  condition  of  the  note  itself.  And  why  should 
the  defendant  not  be  permitted  to  enjoy  the  benefit  of  such 
agreement?  He  owed  John  A.  Lazell,  the  payee  in  the  note,  it  is 
true,  but  he  was  individually  liable  to  pay  the  whole  of  the  debt 
due  by  him  and  the  said  John  A.  Lazell  jointly,  and  therefore  he 
might  well  have  insisted,  in  order  to  protect  himself  against  any 
loss  that  might  result  from  his  payment  of  said  joint  debt,  that  if 
he  executed  his  note  to  the  said  John  A.  Lazell,  it  might  be  dis- 
charged by  his  paying  the  said  joint  debt.  The  plea  discloses  the 
fact  that  such  agreement  was  made,  and  that  in  pursuance  thereof, 
the  said  defendant  did  pay,  for  the  said  John  A.  Lazell,  a  sum  of 
money  due  by  him,  exceeding  the  amount  of  the  said  note.  The 
true  import  of  the  plea,  then,  is,  that  John  A.  Lazell,  the  payee 
of  the  note,  appointed  Collins  &  Hannay,  to  receive  from  the  de- 
fendant the  amount  due  thereon,  and  that  the  defendant  did,  at 
the  request  of  the  said  John  A.  Lazell,  pay  the  amount  due  on 
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said  note  to  the  said  Collins  &  Hannay,  for  the  use  of  the  said 
John  A.  Lazcii.  The  plea  is  therefore  substantially  a  plea  of  pay- 
ment, and  althougli  perhaps  formally  defective,  was  properly  held 
good  on  general  demurrer. 

The  fact  that  the  plaintiff  is  the  assignee  of  the  note  does  not 
vary  the  result.  The  note  having  been  assigned  after  its  matu- 
rity, the  defendant  is  allowed  by  law  to  make  the  same  defence 
against  the  assignee,  that  might  have  been  made  against  the 
payee. 

The  judgment  of  the  cijcuit  court  is  affirmed  with  costs. 

Judr/ment  affirmed. 

After  the  decision  of  this  cause,  the  counsel  for  the  plaintiff  in 
error  moved  the  court  to  remand  the  cause,  with  liberty  to  the 
plaintiff  to  withdraw  his  demurrer,  and  take  issue  upon  the  de- 
fendant's plea.     The  motion  was  overruled. 

Motion  overruled. 

Note.     See  Bailey  v.  Cromwell,  3  Scam.  72  ;  Lane  zf.  Sharpe,  8  Scam.  573  ;  Doyle 
et  al.  V.  Teas  et  al.  ante  366. 


David  Spear  v.  James  Campbell  et  al. 

Error  to  Sangamon,  [^424] 

1.  Parties  to  Action — fule  in  chancery.  It  is  a  rule  universally  recognized  in 
courts  of  equity,  that  all  persons  are  to  be  made  parties  to  the  suit,  who  have  any  sub- 
stantial, legal,  or  beneficial  interest  in  the  subject  matter  of  the  litigation,  and  who 
are  to  be  materially  affected  by  the  decree  which  may  be  pronounced,  (a) 

2.  Equity — multiplicity  0/  suits.  It  is  a  favorite  object  of  a  court  of  equity  to  do 
full  and  complete  justice,  and  thus  avoid  a  multiplicity  of  actions. 

3.  CkKDiroR's  Bill — necessary  parties.  The  judgment  debtor  is  a  necessary  and 
indispensable  paity  to  a  creditor's  bill  filed  to  set  aside  a  fraudulent  conveyance, 
where  such  conveyance  contains  covenants  of  warranty. 

4.  Practice  in  Chancery — defect  of  parties.     The  correct  practice,  where  the 

Cases  Citing  Text.  plainants,  they  should  be  made  defendants 
{a)  Persons  materially  interested  in  re-  although  their  namesare  unknown.  Whit- 
sult  of  suit  should  be  made  parties.  Scott  ney  v.  Mayo,  15  111.  251,  254. 
V.  Bennett,  i  Gilm.646;  Prentice  v.  Kim-  On  bill  to  set  aside  deed  got  by  fraud 
ball,  19  111.  320,  322  ;  Zelle  v.  Working-  and  series  of  later  conveyances  made  to 
men's  Banking  Co.  10  Bradw.  335,  339.  aid  the  fraud,  heirs  of  intermediate  grant- 
Rule  enforced,  court  holding  that  in  suit  or,  who  conveyed  with  warranty,  are  not 
by  vendor  of  land,  against  two  vendees  to  necessary  parties  unless  it  appears  that 
enforce  specific  performance  of  contract,  they  have  assets  by  descent.  Craig  v. 
it  is  fatal  error  to  dismiss  suit  as  to  one  Smith,  94  111.  469,  474. 
vendee.     Brufft-.  Leder,  5  Gilm.  210.                  Bill    by  creditor    of  intestate,  to  have 

Wherepersons  interested  in  controversy  chancery  assume  administration  of  estate,   ' 

are  numerous  and  in  part  unknown,  e.  g ,  should  join  as  parties,  other  creditors  who 

are  communicant  members  of  congrrga-  have    probated   their   claims.       Wood  v. 

tion,  suit  in  chancery  may  be  by  some  on  Johnson,  13  Bradw.  548,  555. 
behalf  of  all,  or  if  any  refuse  to  be  com- 
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want  of  proper  parties  is  apparent  on  the  face  of  the  bill,  is  to  take  advantage  of  it  by 
demurrer.  If  the  objection  does  not  thus  appear  it  may  be  settled  by  plea,  or  insisted 
on  in  the  answer.  Where  the  parlies  thus  omitted  are  mere  formal  parties,  or  notab>o- 
lutely  necessary  to  a  decision  of  the  case,  the  court  will  not  listen  to  the  objection  at  ihe 
hearing.  But  where  the  rights  of  parties  not  before  the  court  are  inseparably  con- 
nected with  the  subject  matter  in  dispute,  so  that  a  final  decision  cannot  be  made 
without  materially  affecting  their  interests,  the  objection  may  be  taken  at  the  hearing, 
or  on  appeal,  or  by  writ  of  error,   {b) 

This  cause  was  heard  in  the  court  below,  at  the  March  term, 
1842,  before  the  Hon.  Samuel  H.  Treat. 

S.  Strong,  S.  W.  Robbins,  and  A.  K.  Smedes,  for  the  plahitiff 
in  error. 

S.  T.  Logan  and  A.  Lincoln,  for  the  defendants  in  error.  1. 
It  was  not  necessary  to  make  J.  P.  Spear,  defendant's  grantor,  a 
party  to  the  suit ;  or  if  necessary  on  demurrer,  this  decree  ought 
not  to  be  reversed  because  he  is  not  a  party. 

This  case  is  not  now  presented  as  if  on  demurrer  to  the  bill, 
nor  is  it  governed  by  the  same  rules.  We  have  obtained  a  par- 
ticular decree,  and  the  question  now  is,  was  Isaac  P.  Spear  a  nec- 
essary party  to  tliat  decree  ?  Are  any  of  the  rights  of  the  defend- 
ant, or  any  of  the  rules  of  equitable  proceedings  violated  by  this 
decree,  by  reason  of  the  absence  of  a  proper  party  ?  Not  whether 
they  would  have  been  had  some  other  decree  been  made.  Story's 
Eq.  Plead.  §§  127,  139. 

The  objection  for  want  of  parties  ought  not  to  prevail  on  final 
hearing,  except  in  strong  cases,  when  a  necessary  and  indispen- 
sable party  is  wanting.  The  objection  should  be  taken  at  an 
earlier  stage  of  the  proceeding,  before  the  loss  of  time  and  accu- 
mulation of  costs.  The  rule  is  established  for  the  convenient 
administration  of  justice ;  is  subject  to  many  exceptions,  and 
ought  to  be  restricted  to  parties  whose  interest  is  involved  in 
the  issue,  and  to  be  affected  by  the  decree.  1  Peters  305 ;  4  Paige 
314. 

The  reason  for  making  all  proper  parties  is  in  order  that  no 

injustice  may  be  done  either  to  the  parties  before  it,  or  to  others  ; 

to  prevent  future  litigation  by  taking  awa}-  the  neces- 

[*4'i5]  sity   for   a   multitude   of  suits.     Story's  Eq.   Plead.  74, 

The  rule  as  to  parties  is  a  rule  of  convenience  merely,  and  may 
be  dispensed  witli  in  proper  cases;  and  is  confined  to  tlie  parties 
to  the  interest  involved  in  the  issue,  and  who  must  necessarily 
be  affected  by  the  decree.  1  Johns.  Ch.  R.  348,  437;  2  Johns. 
Ch.'  R.  197;  3  Paige  23,  379;  3  Peters'  Dig.  Itll. 

The  defendants  may  object  for  want  of  proper  parties.     "  If 

{b)  Omission  to  join  persons  materially  Want  of  proper  parties  may  be  taken 

interested,  is  cause  for  reversal  in  court  of  advantage  of  a  hearing  or  on  appeal  or 
appeal,  although  objection  was  not  made  error.  Zelle  v.  Workmgmen's  Banking 
below.     Scott  V.  Bennett,  I  Gilm.  646.  Co.  10  Bradw.  335,  339. 
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they  may  be  subjected  to  undue  inconvenience  or  to  danger  of 
loss,  or  to  future  litigation,  or  to  a  liability  under  the  decree  more 
extensive  and  direct  than  if  the  absent  parties  were  before  the 
court.     Story"s  Eq.  Plead.  §  138;  see  §  T2. 

The  defendant  or  the  court  may  make  the  objection.  Ihid. 
§75. 

There  is  in  this  case  no  reason  to  object  by  either.  Isaac  P. 
Spear  cannot  object;  he  has  voluntarily  parted  with  all  his  inter- 
est in  the  land,  and  has  no  right  left  to  be  protected.  Ballen- 
tine  et  al.  v.  Beall,  3  Scam.  203. 

The  deed  on  its  face  is  absolute.  The  bill  treats  it  as  absolute, 
and  makes  no  question  except  whether  it  is  bona  fide  or  fraudu- 
lent. The  defendant,  David  Spear,  suggests  that  it  is  a  mort- 
gage; but  this  is  in  no  wise  responsive  to  the  bill,  and  cannot 
avail  defendant  to  show  a  want  of  proper  parties.     4  Paige  33. 

Whether  the  deed  is  bona  fide  or  fraudulent,  it  is  good  against 
Isaac  P.  Spear. 

If  the  deed  is  set  aside  as  fraudulent,  David  Spear  has  no  re- 
course on  Isaac.     Surlott  v.  Beddoe,3  Monroe  111. 

No  person  should  be  made  a  party  to  a  suit  who  has  no  intere&t 
in  the  suit  and  against  whom  no  decree  can  be  made.  Story's 
Eq.  Plead.  §  231;  3  Peters'  Dig.  154. 

The  rule  does  not  extend  to  all  who  may  be  consequentially 
interested.     Story's  Eq.  Plead.  §  226. 

If  a  judgment  creditor  bring  a  bill  to  set  aside  a  fraudulent 
assignment  for  the  benefit  of  creditors,  he  need  not  make  the 
creditors  parties.     Rogers  v.  Rogers,  3  Paige  379;  4  Paige  23. 

In  a  suit  to  set  off  a  demand  against  assignor  on  writing  it  is 
not  necessary  to  make  him  a  party.     7  Monroe  346. 

Where  a  mortgagor  has  conveyed  his  equity  of  redemption  the 
assignee  only  need  be  made  a  party  to  the  bill  to  foreclose. 
Story's  Eq.  Plead.  182,  §§  197,  199. 

In  a  bill  to  redeem  it  is  only  necessary  to  make  the  last 
assignee  under  the  mortgage  a  party.  Story's  Eq.  Plead.  175, 
§  189. 

In  this  case  Vt^e  have  obtained  a  lien  by  our  judgments.  Our 
debts  are  judicially  ascertained.  We  do  not  even  enforce  that 
lien,  but  remove  an  impediment;  and  there  can  be  no  more 
danger  to  the  defendant,  or  of  future  litigation,  than  in  the  cases 
before  cited. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
Campbell  and  Dabney  filed  their  bill  in  chancer}'  against  [*426] 
David  Spear,  alleging,  in  substance,  that  they  had  sev- 
erally obtained  judgments  at  law  against  Isaac  P.  Spear;  that 
while  said  Isaac  P.  Spear  was  indebted  to  them,  and  before  the 
recovery  of  the  judgments,  he  was  seized  in  fee  of  certain  real 
estate,  which  he  conveyed  to  the  defendants  without  any  valu- 
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able  consideration,  and  for  the  fraudulent  i)urpose  of  avoiding  the 
payment  of  his  debts  to  the  complainants  and  others.  The 
prayer  of  the  bill  was  that  the  conveyance  might  be  declared 
fraudulent  and  void  and  the  lands  held  subject  to  the  payment 
of  the  complainants'  judgments.  The  answer  of  the  defendant 
admitted  the  rendition  of  the  judgments  and  the  making  of  the 
conveyance,  but  insisted  that  it  was  made  in  good  faith  and 
without  any  fraudulent  intention.  There  was  a  replication  to 
the  answer.  The  cause  was  heard  on  the  pleadings  and  exhibits, 
and  the  court  held  the  conveyance  fraudulent  and  void  as  to  the 
complainants,  and  declared  the  real  estate  conveyed  to  the  de- 
fendant, subject  to  sale  on  the  executions  to  be  issued  on  the 
complainants'  judgments. 

To  reverse  that  decree  a  writ  of  error  is  prosecuted.  One  of 
the  errors  assigned  presents  the  question  whether  the  judgment 
debtor  was  a  necessary  party  to  the  proceeding. 

It  is  a  rule  universally  recognized  in  courts  of  equity  that  all 
persons  are  to  be  made  parties  to  the  suit  who  have  auy  substan- 
tial, legal,  or  beneficial    interest   in    the  subject  matters  of  the 
litigation,  and  who  are  to  be  materially  affected   by  the  decree 
which  may  be  pronounced.     It  is  a  favorite  object  of  a  court  of 
equity  to  do  full  and  complete  justice,  and   thus  avoid  a  multi- 
plicity of  actions.     In  order  to  do  this  effectually  it  must  have  all 
the  parties  interested  before  it,  so  that  all  of  their  rights  can  be 
seen  and  ascertained  and  a  decree  made  with  a  full  knowledge 
of  the  case.      A  decree   thus   rendered  will  properly   bind    all 
of  the  parties,  can  be  safely  carried   into   effect,  and  will  effect- 
ually prevent  all  further  litigation.     This  general  rule  is  subject 
to  some  exceptions  and  modifications,  none  of  which  are  neces- 
sary to  be  stated,  for  a  proper  determination  of  this  case.     Was 
the  judgment  debtor  a  necessary  party  ?     We  think    he   was. 
The  payment  of  judgments  recovered   against  him  was  sought 
to  be  enforced  out   of   property  which  he    had  conveyed  with 
covenants    of    title,    apparently    for   a   valuable    consideration, 
and   without  fraud   or   collusion.     He    ought,    under  such  cir- 
cumstances, to  have  an  opportunity  of  showing  that  the  judg- 
ments   had    been    paid    or   otherwise    discharged.       He   should 
be  permitted  to  contest  the  right  of  the  complainants  to  the 
peculiar  remedy  they  were  pursuing.     He  might  be  interested  in 
sustaining  the  conveyance  which  he  had  made,  and  he  certainly 
should  be  allowed  the  privilege  of  insisting  and  provingthat  it  was 
made  in  good  faith,  for  a  valuable  consideration,  and  with- 
[*  427]  out  any  design  to  defraud  the  complainants,  or  hinder  or 
delay  them  in  the  collection  of  their  debls.   A  decree  inval- 
idating his  conveyance  might  result  in  an  eviction  of  his  grantee, 
who  would  turn  upon  him  and  seek  to  make  him  liable  for  the 
failure  of  title.     Such  a  decree,  made  in  a  proceeding  to  which 
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he  was  not  in  any  manner  a  party,  and  of  which  he  had  no  no- 
tice, actual  or  constructive,  might  be  productive  of  gross  and 
glaring  injustice.  In  every  point  of  view,  we  are  clearly  of  tlie 
opinion  that  the  judgment  debtor  was  not  only  a  necessary,  but 
an  indispensable  party. 

It  is  to  be  remarked,  that  this  objection  was  not  made  in  tlie 
circuit  court,  but  is  now  for  the  first  time  interposed.  It  was  in- 
sisted, on  the  argument,  that  it  should  have  been  tal^en  at  an 
earlier  stage  of  the  proceeding,  and  that  it  comes  too  late  in  this 
court. 

The  correct  practice,  where  the  want  of  proper  parties  is  appa- 
rent on  the  face  of  the  bill,  is  to  take  advantage  of  it  by  demur- 
rer. If  the  objection  does  not  thus  appear,  it  may  be  set  up  by 
plea,  or  insisted  on  in  the  answer.  Where  the  parties  thus 
omitted  are  mere  formal  parties,  or  not  absolutely  necessary  to 
a  decision  of  the  case,  the  court  will  not  listen  to  the  objection 
at  the  hearing  ;  but  where  the  rights  of  parties  not  before  the 
court  are  inseparably  connected  with  the  subject  matter  in  dis- 
pute, so  that  a  final  decision  cannot  be  made  without  materially 
affecting  their  interests,  the  objection  may  be  taken  at  the  hear- 
ing, or  on  appeal  or  error.  Story's  Eq.  Plead.  §§  236,  541;  Mal- 
lows  V.  Hinds,  12  Wheat.  193;  Hallett  v.  Hallett,  2  Paige  15; 
Herr'ington  v-  Huhhard,  1  Scam.  569. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings.  The  complainants,  on  the 
filing  of  the  transcript  in  the  circuit  court,  have  leave  to  amend 
their  bill  by  making  Isaac  P.  Spear  a  party  defendant. 

The  costs  of  this  writ  of  error  are  to  be  paid  by  the  complain- 
ants. 

Decree  reversed. 


Edward  B.  Talcott  v.  Asa  Dudley,  assignee  of  Edmund  B. 

Bill. 

Appeal  from  Dupage. 

I.  Bankruptcy — title  of  assignee.  It  is  a  well  settled  principle  of  law,  that  by  a 
decree  of  bankruptcy,  the  assignee  succeeds  immediately  to  all  the  rights  and  interests 
of  the  bankrupt,  to  just  the  same  extent  that  the  bankrupt  himself  had  them,  and  sub- 
ject to  and  affected  by  all  the  equities,  liens,  and  encumbrances  existing  agai^i^t  them 
in  the  hands  of  the  bankrupt.  The  assignee  is  not  a  botta  fide  purchaser  for  a  valu- 
able consideration,  but  he  rather  acquires  a  title  by  operation  of  law  ;  and  the  title 
comes  into  his  hands  in  no  more  perfect  a  condition  than  it  left  the  hands  of 
the  bankrupt.     Indeed,  the  assignee  may  be  considered  rather  as  a  volunteer,  [*  428] 
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than    a    purchaser,    and  takes    the    title  divestel  of  no  lien    or    equity  previc  .sly 
created,  either  by  operation  ot  law,  or  ihe  aci  if   ihe  baiikrupi.  (a) 

2.  ^AiME— same — possession.  But  although  the  assignee  succeeds  to  all  the  legal 
title  of  the  bankrupt,  still  he  does  not,  in  all  casts,  succeed  to  all  his  rights  of  posses- 
sion, and  pailicularly  so  in  case  of  the  bankrupicy  of  one  member  of  a  partnership. 
By  the  decree  of  bankruptcy,  the  partnership  is  dissolved,  and  that  which  was  a  joint 
tenancy  between  the  former  membeis  of  the  firm,  becomes  a  tenancy  in  common  be- 
tween the  remaining  partner  and  the  assignee;  and,  unlike  the  ordinary  case  of  a  ten- 
ancy in  common,  where  both  tenants  are  entitled  to  the  possession,  the  remaining  part- 
ner alone  is  entitled  to  the  possession,  disposition,  and  control  of  the  partnership 
effects,  and  the  assignee  is  only  entitled  to  an  account  of  the  bankrupt's  share  of  the 
par.nership  effects,  after  the  pasmeiit  of  the  partnership  debts. 

3.  Same — sat/ie — partnership  assets.  By  the  decree  of  bankruptcy  the  bankrupt 
partner  becomes  civiliier  iiiortuics,  so  far  as  the  partnership  effects  and  creditors  aie 
concerned,  and  the  assignee  be  comes  the  personal  representative  of  the  bankrupt,  like 
an  executor  or  administrator,  and,  as  in  case  of  the  death  of  one  partner,  the  other 
partner  succeeds  to  the  rights  of  survivorship,  and  the  creditors  of  the  firm  are  entitled 
to  be  hrst  paid  out  of  the  partnership  effects,  before  the  individual  creditors  of  the 
bankrupt  can  come  in  for  any  share  of  those  effects. 

4.  1'ARTNEt.iSHiP — assets  071  death,  etc.  Upon  the  decree  of  bankruptcy  or  death  of 
one  member  of  a  partnership,  or  dissoiui  ion  by  agreement,  the  artificial  or  civil  person, 
which  was  the  creature  of  the  partnership  articles,  ceases  to  exist  ;  and  the  effects  be- 
longing to  the  partnership  are  the  assets  of  that  civil  person,  out  of  which  its  creditors 
are  entitled  first  to  be  paid;  and  into  whose  hands  soever  those  asset>  go,  as  the  ad- 
ministrator or  representative  of  that  artificial  being,  they  must  be  held  in  trust  for  the 
payment  of  those  debts  ;  and  after  they  are  paid,  the  former  partners,  as  their  repre- 
sentatives, have  an  interest  in  the  surplus. 

5.  Same — interest  of  assignee  of  bankrupt  member.  The  assignee  of  a  bankrupt 
has  an  interest  only  in  a  just  division  of  what  is  left  after  paying  the  parlnershp 
debts. 

6.  Same — secret.  The  law  discountenances  secret  trusts  and  partnerships,  as  open- 
ing a  wide  door  to  the  grossest  frauds.  Most  effectually  to  prevent  this,  whenever  the 
rights  of  third  persons  interfere,  neither  of  the  partners,  in  a  secret  partnership,  is 
peimitted  to  assert  that  partnership,  but  the  whole  is  considered  as  an  individual 
transaction,  and  the  property  as  belonging  to  the  ostensible  partners.  Unless  the 
creditors  choose  to  treat  tiie  dormant  partner  as  interested,  there  is  no  partnership  ex- 
cepting as  between  the  partn'=rs  themselves. 

7.  Same — estoppel  of  dotviaut  partner.  A  dormant  partner,  by  permitting  the  os- 
tensible partner  to  carry  on  business  in  his  own  name,  is,  as  is  also  his  assignee  in 
bankruptcy,  forever  estopped  from  denying  the  sole  interest  of  the  latter,  when  the 
rights  of  third  persons  intervene. 

8.  Same — creditor's  lien  acquired.  Where  one  of  two  partners  was  decreed  a 
bankrupt,  and  upon  the  same  day  a  judgment  was  rendered  against  the  other  partner, 
for  a  partnership  debt,  upon  which  execution  was  issued  and  placed  in  the  hands  of 
the  officer,  and  while  the  execution  was  in  the  hands  of  the  officer,  but  before  the  same 
was  actually  levied,  the  assignee  of  the  bankrupt  jiartner,  with  the  assent  of  the  other 
partner,  who  was  insolvent,  took  possession  of  the  personal  properly  of  the  partner- 
ship, and  the  officer  subsequently  forcibly  took  it  out  of  the  possession  of  the  assignee, 
by  breaking  the  lock  of  the  storehouse  where  the  same  was  kept,  and  sold  it  on  the 
execution  :  Held,  that  an  action  of  trespass  could  not  be  maintained  by  the  assignee 
against  the  c  fficer,  and  that  the  plaintiffs  in  the  execution  had  an  equitable  lien  upon 
this  property,  and  had  the  right  to  pursue  it  wherever  they  could  find  it,  at  any  time 
before  it  passed  into  the  hands  of  a  bona  fide  purchaser;  and  that  the  plaintiffs,  by 

Cases  Citing  Text.  corded  deed   of  bankrupt.     Holbrook  v. 

(a)  Purchaser    at   sale    by    assignee    of  Dickenson,  56  111.  497,  499. 

bankrupt  takes  title  which  bankrupt  had.  Assignee  for  beneht  of  creditors  takes 

and    is  chargeable  with  equities  against  not  as  bona  fide  purchaser,  but  as  volun- 

binkrupt  to  same  extent  that   bankrupt  teer,  subject  to  all  claims,  liens  and  equi- 

was.     Strong  v.  Clawson,  5  Gilm.  346.  ties    good  against  assignor.       Hardin    v. 

Purchaser  at  sale   of  real  estate  by  as-  Osborne,  94  111.  571,  574. 
signee  of  bankrupt,  holds   against   unre- 
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their  judgment  and  execution,  acquired  a  lien  of  which  they  could  not  be  divested  by 
any  act  of  the  judgment  debtor,  or  the  assignee  of  the  bankrupt. 

9.  Same — custody  of  effects  on  death  or  ba>ikruptcy.  Semble,  That  a  court  of  equity, 
in  its  discretion,  may  give  the  control  and  disposition  of  partnership  effects  to  the  as- 
signee of  a  bankrupt  partner,  or  to  the  executor  or  administrator  of  a  deceased  one, 
where  it  is  shown  that  the  partner  is  insolvent,  or  where  it  is  shown  that  there  is  dan- 
ger that  the  partnership  property  will  be  squandered  or  misapplied  ;  but  in  doing  this, 
so  far  from  divesting  or  disturbing  liens  either  legal  or  equitable,  which  creditors  of 
the  firm,  or  third  persons  may  have  in  the  property,  it  will  take  care  to  preserve  and 
enforce  them. 

10.  Same — bankruptcy  of  one  i?ie}}iber.  Upon  the  bankruptcy  of  one  of  two  part- 
ners, if  the  administration  of  the  assets  of  the  partnership  comes  into  the  hands  of  the 
assignee  of  the  bankrupt,  the  proceeds  cannot  be  applied  in  payment  of  the  expenses  of 
the  bankrupt  proceedings,  {b) 

This  cause  was  heard  in  the  court  below,  at  the  Sep- 
tember terra,  1843,  before  the  Hon.  Richard  M.  Young,  [*  429] 
without  a  jury.     The  court  rendered  a  judgment  against 
the  defendant,  who  appealed  to  tliis  court. 

This  was  an  action  of  trespass^  instituted  in  the  Du  Page  cir- 
cuit court,  by  the  appellee  against  the  appellant,  for  taking  and 
selling  a  stock  of  goods,  which  the  appellee  claimed  as  assignee 
in  bankruptcy  of  one  Edmund  B.  Bill.  The  appellant  justified 
the  taking  of  the  goods  as  deputy  marshal  of  the  district  of  Illi- 
nois. Issue  being  joined  in  the  cause,  it  was  submitted  to  the 
court  below,  and  a  jury  waived,  upon  an  agreed  case  made  by  the 
parties.  This  case  shows  that  the  plaintiff  in  the  court  below, 
on  the  20th  of  February,  1843,  took  possession  of  the  stock  of 
goods  in  the  store  of  Isaiah  M.  Smith,  by  receiving  the  keys  there- 
of from  said  Smith;  and  that  said  plaintiff  took  such  possession 
solely  as  the  assignee  in  bankruptcy  of  said  Edmund  B.  Bill.  That 
the  defendant  was  deputj^  marshal  of  the  United  States,  for  the 
district  of  Illinois,  and  entered  said  store  by  breaking  the  lock, 
and  seized  said  goods  on  the  27th  day  of  February,  1843,  by  vir- 
tue of  an  execution  duly  issued  from  the  circuit  court  of  the 
United  States,  for  the  district  of  Illinois,  in  favor  of  Tracy,  Maver, 
&  Irwin,  against  said  Isaiah  M.  Smith,  for  the  sum  of  $1155.69, 
dated  January  19th,  1843,  (which  execution  came  into  the  hands 
of  said  deputy  marshal,  on  the  23d  day  of  said  month  of  January,) 
and  sold  the  said  goods  at  public  auction,  on  the  27th  of  March, 
1843,  for  the  sum  of  $647,  and  delivered  them  to  the  purchasers, 
respectively.  That  said  Bill  was  a  dormant  partner  of  said  Smith; 
and  that  they  carried  on  business  in  the  name  of  Isaiah  M.  Smith. 
That  said  Bill  was  declared  a  bankrupt,  upon  his  petition  for  the 
benefit  of  the  late  bankrupt  law  of  the  United  States,  on  the  10th 
day  of  December,  1842;  and  that  said  Smith  was  insolvent  at  the 

(b)  In  action  on  note  against  maker,  delay  settlement,  administrator  may  main- 
his  discharge  as  bankrupt  after  making  tain  bill  against  them  to  enforce  settle- 
such  note  is  valid  defence.  Griswold  v.  ment,  and  may  have  receiver  appointed. 
McMillan,  ii  111.  390.  Miller  v.  Jones,  39  111.  54,  61. 


If  partners  of   intestate   unreasonably 
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time  of  the  decree  of  bankruptcy  against  Bill,  (but  neither  the 
plaintiffs  in  the  execution  against  him,  nor  their  attorneys,  were 
aware  of  this  fact,)  and  was  about  applying  for  the  benefit  of  the 
said  bankrupt  law,  at  the  time  the  levy  was  made.  That  the 
debt  upon  which  the  judgment  was  rendered  against  Smith,  and 
said  execution  issued,  was  for  the  purchase  of  goods  for  said  part- 
nership, in  the  name  of  said  Isaiah  M.  Smith.  That  said  judg- 
ment was  rendered  against  said  Smith,  on  the  10th  day  of  Decem- 
ber, 1842,  by  confession,  after  process  had  been  duly  issued  and 
served  on  him.  That  said  appellee  was  duly  appointed  assignee 
of  said  Bill.  The  said  execution  and  Bill's  decree  of  bankruptcy 
were  made  parts  of  the  agreed  case.  The  court  found  the  value  of 
the  property  taken  on  execution  to  be  $674,  and  gave  judgment 
against  the  appellant  for  one  half  the  amount  thereof,  to 
[*  430]  wit,  $337,  and  costs  of  suit.  The  plaintiff  excepted  to  the 
amount  of  the  judgment,  and  the  defendant  excepted  to 
the  judgment  of  the  court,  and  brought  the  cause  to  this  court  by 
appeal. 

J.  Young  Scammon  (with  whom  was  N.  B,  Judd),  for  the  ap- 
pellant, relied  upon  the  following  points  and  authorities:  1.  The 
constitutionality  of  the  bankrupt  law  is  the  first  point  in  the  case. 
Unless  said  act  is  constitutional,  the  plaintiff  in  the  court  below 
could  not  sustain  his  action. 

2.  Dudley,  the  assignee  of  Bill,  succeeded  only  to  his  rights, 
and  property,  and  took  the  same  in  the  same  plight  and  condi- 
tion, and  subject  to  the  same  equities,  as  though  Bill  had  not  be- 
come a  bankrupt. 

The  clear  rule  in  bankruptcy  is,  that  the  assignee  takes  the 
property  and  rights  of  property  of  the  bankrupt,  subject  to  all  the 
riglits  and  equities  of  third  persons,  which  are  attached  to  it  in  the 
hands  of  the  bankrupt.     Ex  parte   Newhall,  5  Law  Reporter,  No. 

7,  308;  Parker  &  Blanchard  v.  Muggridge,  5  Law   Reporter,  No. 

8,  J'.r)8. 

It  is  a  well  established  doctrine,  that  (except  in  cases  of  fraud) 
assignees  in  bankruptcy  take  only  such  rights  and  interests  as  the 
bankrupt  himself  had,  and  could  himself  claim  and  assert  at  the 
time  of  his  bankruptcy;  and,  consequently,  they  are  affected  with 
all  tlie  equities  which  would  affect  the  bankrupt  himself,  if  he  were 
asserting  those  rights  and  interests.  6  Law  Reporter,  No.  8, 
352,  referrincr  to  Brown  v.  Ileathcote,  1  AtkynslGO,  162;  Mitford 
V.  Mitford,  9  Vesey  87,  100. 

The  assignee  of  one  partner  is  only  entitled  to  the  partner's 
share  of  the  partnership.     Eddie  v.  Davidson,  Doug.  651. 

This  was  so  held  also  in  the  case  of  Field   v. ,  4  Vesey, 

Jr.  :VJ6. 

Assignees  stand  precisely  in  the  situation  of  the  bankrupt. 
Stouffer  V.  Coleman,  1  Yeates  399. 
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Under  a  separate  commission  against  one  of  several  partners, 
only  his  private  property,  and  his  interest  in  the  funds  of  the  firm 
pass  to  the  assignees.     Harrison  v.  Sterry,  5  Cranch  302. 

3.  Had  Bill  been  an  open  and  ostensible  partner  of  Smith,  the 
assignee  would  have  had  no  right  to  take  possession  of  tiie  part- 
nership effects  or  property  ;  the  only  interest  of  the  assignee  be- 
ing in  the  surplus  which  should  remain  after  payment  of  the  part- 
nership debts. 

The  bankrupt  act  manifestly  contemplates,  that  as  to  all  pro- 
perty and  rights  of  property  of  the  bankrupt,  and  as  to  all  suits 
in  law  or  equity  pending,  in  which  the  bankrupt  is  a  party,  the 
bankrupt  is  to  be  treated  as  if  he  were  civiliter  mortuus,  and  all  his 
property  and  rights  of  property  were  vested  in  the  as- 
signee, as  his  executor  or  administrator.  Ux  parte  Fos-  [*  431] 
ter,  5  Law  Reporter,  No.  2,  71. 

In  the  case  of  a  tenancy  in  common  supervening  on  the  disso- 
lution of  a  partnership,  by  the  death  or  bankruptcy  of  one  of  the 
partners,  the  joint  property  remains  in  the  hands  of  the  surviving 
or  solvent  partner,  clothed  with  a  trust  to  be  applied  by  him  to  the 
discharge  of  the  partnership  obligations,  and  to  account  to  the 
representatives  of  the  deceased,  or  of  the  bankrupt  partner,  for 
his  share  of  the  surplus.  The  right  of  the  assignee  is  not,  there- 
fore, to  the  possession  of  the  partnership  effects,  but  to  an  account, 
and  to  the  bankrupt's  share  of  the  surplus,  after  the  debts  of  the 
firm  are  paid.  Ux  parte  Norcross,  5  Law  Reporter,  No.  3,  124. 
See  also  Parker  &  Blanchard  v.  Muggridge,  5  Law  Reporter,  No. 
8,  359. 

The  surviving  partner  has  a  legal  title  to  the  partnership  effects; 
and  in  equity  he  is  considered  a  trustee  to  pay  the  partnership 
debts,  and  to  dispose  of  the  effects  of  the  concern,  for  the  benefit 
of  the  partnership.     Hutchinson  v.  Smith,  7  Paige  26. 

The  creditors  of  the  several  partners  cannot  claim  a  dividend 
out  of  the  joint  estate,  until  all  the  partnership  creditors  are  paid, 
and  then  they  are  permitted  to  come  in  upon  the  surplus.  Wilder 
V.  Keeler,  3  Paige  171. 

Where  one  of  the  several  partners  dies,  the  surviving  partners 
without  the  assent  of  the  personal  representatives  of  the  deceased 
partner  can  appropriate  the  partnership  property  to  the  payment 
of  the  partnership  debts,  and  may  give  such  preferences  in  the 
payment  of  debts  as  they  may  think  proper.  Egberts  v.  Wood, 
3  Paige  517. 

All  partnership  property  and  responsibilities,  upon  the  death  of 
one  partner,  survive  to  the  survivor,  and  in  a  bill  in  chancery  in 
relation  thereto,  it  is  not  necessary  to  make  the  personal  represent- 
atives of  the  deceased  partner  a  party.  Jones  v.  Hardesty  et  al. 
10  Gill  &  Johns.  404. 

Separate  creditors,  in  equity,  can  seek  indemnity  only  from  the 
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surplus  of  the  joint  fund,  after  the  satisfaction  of  the  joint  credit- 
ors.    McCullock  V.  Dashiell,  1  Har.  &  Gill  90. 

The  rule  appears  to  be  well  settled,  that  in  case  of  insolvency, 
the  joint  creditors  of  a  co-partnership  are  entitled  to  payment  out 
of  the  property  and  effects  of  the  firm,  in  pieference  to  the  sepa- 
rate creditors  of  the  individual  co-partners ;  and  such  separate 
creditors,  etc. 

4.  Had  the  debt  for  which  the  judgment  was  rendered,  and 
execution  issued  against  Smith  been  his  private  debt,  neither  Bill 
nor  his  assignee  could  sustain  an  action  of  trespass  against  the  of- 
ficer for  selling  the  partnership   property.     Gardner  v. 

[*  482]  Campbell,  15  Johns.  401 ;  Mesereau  v.  Norton,  15  Johns. 
180. 

The  case  of  Aldrich  v  Wallace,  8  Dana  287,  shows  that  the 
interest  of  one  partner  in  a  co-partnership  may  be  levied  on  and 
sold*,  and  that  his  interest  in  each  article  should  be  sold.  S.  P. 
Douglass  V.  Winslow,  20  Maine  92. 

A  sheriff  is  justified  in  levying  an  execution  against  the  goods 
of  one  partner,  on  the  goods  belonging  to  the  firm.  Moore  &  Co. 
V.  Sample,  3  Alab.  319.  When  the  sheriff  levies  on  the  interest 
of  one  partner,  he  is  justified  in  taking  exclusive  possession  of  the 
goods  of  the  firm,  until  the  aid  of  a  court  of  equity  is  successfully 
invoked.     Ibid. 

On  an  execution  against  one  of  two  partners,  the  sheriff  may 
seize  the  entire  partnership  effects,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  execution,  and  sell  the  interest  of  tliepart- 
ner  against  whom  the  execution  is  issued  ;  and  an  action  of  tres- 
pass will  not  lie  against  the  sheriff,  at  the  suit  of  the  other  partner 
or  his  assignees,  for  delivering  to  the  purchaser  the  propeity  sold. 
Phillips  V.  Cook,  24  Wend.  389  ;  Shaver  v.  White,  6  Munf.    110. 

5.  Tlie  judgment  in  this  case  was  for  a  partnership  debt,  and 
against  all  persons  named  in  the  partnership,  and  the  marshal  had 
the  riglit,  both  at  law  and  in  equity,  to  take  partnership  property 
and  apply  it  to  the  payment  of  the  partnership  debt. 

6.  Bill,  being  oidy  a  silent  partner  of  Smith,  and  the  goods 
having  been  purchased  in  the  name  of  Smith  alone,  was  stopped 
to  deny  that  the  goods  were  Smith's,  when  levied  upon  by  either 
Smith's  creditors,  or  the  creditors  of  the  partnership. 

A  dormant  partner  need  not  be  named  as  plaintiff  in  assumpsit 
for  goods  sold,  formed  (m  a  contract  at  the  time  of  makijig  which 
his  interest  was  unknown  to  the  defendant.  On  releasing'  or  sell- 
ing his  interest  to  his  co-partner,  he  is  a  competent  witness  fo)-  the 
latter.  Clarkson  v.  Carter,  3.  Cowen  84.  And  if  a  dormant 
partner  partakes  of  the  benefit  of  a  contract,  he  cannot  maintain 
an  action.  Lloyd  v.  Archbowle,  2  Taunt.  324  ;  Boville  v.  Wood, 
2  M.  &  S.  23. 

The  non-joinder  of  a  secret  partner  cannot  be  pleaded  in  abate- 
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ment.     N.  Y.  Dry  Dock  Co.  v.  Tresidwell,    19  Wend.  525;  Mul- 
lett  V.  Hook,  21  Eiig.  Common  law  R.  259. 

As  respects  third  persons,  a  different  rule  prevails  in  regard  to 
silent  partnerships  from  that  which  obtains  in  the  case  of  open 
partnerships.  Cammack  v.  Johnson,  1  Green's  Ch.  R.  163  ;  4 
Barb.  &  Har.  Dig.  412,  §  18. 

The  execution  creditor  (in  the  case  of  a  silent  partnership) 
has  his  remedy  complete  against  all  the  effects  of  the  visible  part- 
ner, and  against  all  the  effects  which   belong  to  him  and 
his  dormant  partner  as  partners,  aii.d  it  makes  no  differ-[*  433] 
ence  whether  the  debt  was  contracted  by  the  debtor  on 
the  partnership  account,  or  on  his  individual  account.     Ibid.  §20. 

The  prior  right  of  a  partnership  creditor  to  be  paid  out  of  the 
partnership  stock,  in  preference  to  a  separate  creditor,  does  not 
hold  in  a  case  of  dormant  partnership.  French  v.  Chase,  6  Greenl. 
166;  Commercial  Bank  v.  Wilkins,  9  Greenl.  28;  cited  in  2 
Wheat.  Selw.  1162;  Lord  v.  Baldwin,  6  Pick.  351. 

An  attachment  of  the  goods  of  a  partnership,  by  a  creditor  of 
one  of  the  partners,  is  not  valid  against  an  after  attachment  of  the 
same  goods  by  a  partnership  creditor.  Price  v.  Jackson,  6  Mass. 
248.  But  in  the  case  of  a  dormant  partnership,  an  attachment  of 
the  stock  in  trade  of  the  ostensible  partner,  in  a  suit  against  him 
alone,  has  preference  to  a  subsequent  attachment  of  the  same 
goods  by  another  pei'son,  in  an  action  against  the  partners.  Lord 
V.  Baldwin,  6  Pick.  349.     See  case  of  agency  in  7  Term  R.  359-61. 

If  persons  represent  themselves  as  partners,  or  permit  each 
other  to  represent  them,  no  agreement  inter  se  will  exonerate  any 
of  them  from  the  joint  liability  resulting  from  contracts  in  the 
partnership  name  or  character.  Craig  v.  Alverson,  6  J.  J.  Marsh. 
612.  The  converse  of  this  proposition  is.  also  true  ;  that  if  two 
persons  in  partnership  suffer  one  of  the  firm  to  carry  on  business 
in  his  name  alone,  and  represent  himself  as  the  sole  person  inter- 
ested in  the  business,  the  dormant  partner  cannot  afterwards  deny- 
as  between  himself  and  third  persons,  that  the  ostensible  partner 
is  the  sole  owner  of  the  partnership  effects. 

Every  partner  is  an  agent  of  the  x^artnership  ;  and  the  principal 
distinction  between  liim  and  a  mere  agent  is,  that  he  has  a  com- 
munity of  interest  with  the  other  partners.     Story  on  Partn.  1. 

If  an  infant  should  liold  himself  out  as  a  partner  during  his  in- 
fancy, though  in  reality  not  so,  and  should  not,  after  his  arrival 
of  age,  notify  his  disaffirmance  thereof,  he  would  be  liable  to  third 
])ersons,  trusting  the  partnership,  to  the  same  extent  as  if  he  v/ere 
actually  a  partner  ;  for  his  conduct  would,  under  such  circum- 
stances, amount  to  a  delusion  or  deceit  upon  such  third  persons  ; 
and  when  one  of  two  innocent  persons  must  suffer,  he  ought  to 
do  so,  whose  negligence  or  misconduct  has  occasioned  the  loss. 
Story  on  Partn.  11. 
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7.  The  execution  against  Smitli  was  a  lien  upon  the  goods  in 
Sniitli's  store,  from  its  delivery  to  the  deputy  marshal,  on  the  23d 
of  January,  184:3,  and  could  not  be  defeated  by  any  act  of  Smith; 
and  consequenLl}^  Dudley  could  acquire  no  rights,  as  against  the 
execution,  by  the  delivery  of  the  keys  to  him  by  Smith.  Lam- 
bert V.  Paulding,  18  Johns.  311  ;  Wells  et  al.  v.  Marshal,  4  Cowen 

411. 
[*  434]     A  creditor  who  is  entitled  to  a  lien  has  the  same  lien 
against  the  assignees  under  a  commission  of  bankruptcy 
against  the  debtor,   which  he   had  against  the  debtor  himself. 
Montague  on  Lien  77. 

The  teste  of  the  writ  of  execution  binds,  against  all  sales  and 
acts  of  the  party  himself.     Smallcomb  v.  Cross,  1  Ld.  Raym.  252. 

Levi  Davis  (with  whom  was  Justin  Butterfield),  for  the 
appellee,  relied  upon  the  following  points  and  authorities:  1.  The 
property  levied  on  being  in  possession  of  Dudley,  as  assignee  of 
Edmund  B.  Bill,  a  bankrupt,  was  in  the  custody  of  the  law,  and 
therefore  not  liable  to  execution  (3  Scam.  451),  Bill  &  Smith  be- 
ing partners,  and  the  property  being  partnership  propert3\  Hagaii 
V.  Lucas,  10  Peters  400. 

2.  Isaiah  M.  Smith  being  insolvent,  and  the  property  levied  on 
being  partnership  property,  the  same  vested  in  Dudley,  as  assignee, 
for  the  benefit  of  all  the  creditors.     5  Law  Rep.  498. 

3.  Admitting  that  Smith  was  solvent  and  able  to  pay  all  the 
debts  of  the  firm,  and  he,  the  said  Dudley,  as  assignee,  held  the 
partnersliip  effects  as  tenants  in  common,  and  each  one  was  equally 
entitled  to  the  possession;  and  if  Smith  waived  his  right  to  the 
possession,  and  delivered  up  the  property,  to  the  assignee,  the 
property  belonged  to  the  assignee  for  the  benefit  of  all  the  part- 
nership creditors,  and  could  not  be  taken  in  execution,  and  no  one 
had  a  right  to  complain.  Murray  v.  Murray  et  al.  5  Johns.  Ch. 
R.  60. 

4.  Even  admitting  that  the  execution  created  a  lien  upon  the 
property  from  the  time  it  came  into  the  hands  of  Talcott,  yet  the 
assignee  had,  by  virtue  of  the  decree  in  bankruptcy,  an  equal  lien 
upon  the  property,  and  he  having  first  obtained  possession  of  the 
I)roperty,  had  a  claim  to  it  superior  to  the  claim  under  the  execu- 
tion. 

Const itutionality  of  the  Bankrupt  Law.  Congress  has  power  to 
establish  uniform  laws  upon  the  subject  of  bankruptcy.  See  Const. 
U.  S.  This  exercise  of  power  on  tlie  part  of  congress  is  supreme. 
1  Howard  277.  Those  who  framed  the  constitution  took  into 
consideration  the  interest  of  debtors,  as  well  as  creditors. 
They  were  not  confined  to  a  bankrupt  law  such  as  was  technically 
understood  and  existed  in  England  at  the  time  the  constitution 
was  formed.  Bankrupts  at  that  time  were  treated  as  criminals  in 
England. 
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Congress  may  pass  a    bankrupt  law,  authorizing  proceedings 
in  bankruptcy  to  be  commenced  at  the  suit  of  a  debtor.     Sturges 
V.  Crowninshield,  4  Peter's  Cond.  R.  414.     Definition  of 
bankrupt :  Tomlin's  Law  Diet.  169;  Bouvier's  Law  Diet.  [*435] 
118. 

Caton,  Justice,  delivered  the  opinion  of  the  court :  This  was 
an  action  of  trespass  brought  by  Dudley  against  Talcott  for  tak- 
ing from  his  possession  and  disposing  of  a  quantity  of  mer- 
chandise. The  case  was  submitted  to  the  court  below  on  an 
agreed  state  of  facts,  from  which  it  appears  that  Tracy,  Maver  & 
Irwin  obtained  a  judgment  in  the  circuit  court  of  the  United 
States  against  one  Smith  for  11155.69,  on  the  10th  of  December, 
1842,  on  which  an  execution  issued  on  the  19th  of  January,  1843, 
and  came  to  the  hands  of  Talcott,  as  deputy  marshal,  on  the  23d 
of  the  same  month.  On  the  same  day  that  the  judgment  was 
rendered,  Dudley  was  appointed  assignee  in  bankruptcy  of  one 
Bill,  who  was  a  dormant  partner  of  Smith.  The  debt  on  which 
this  judgment  was  rendered  had  been  contracted  by  Smith  on 
account  of  the  dormant  partnership,  to  which  also  the  goods 
belonged,  which  Tallcott  seized  on  the  27th  of  February,  and  sold 
on  the  2d  of  March,  1843.  Before  Talcott  levied  on  the  goods, 
Dudley,  with  the  consent  of  Smith,  took  possession  of  the  goods 
and  locked  them  up  in  the  store  where  Talcott  found  them. 
The  circuit  court  rendered  a  judgment  for  the  plaintiff  for  $337, 
being  the  value  of  a  moiety  of  the  goods.  This  judgment  we  are 
now  called  upon  to  review.  I  take  it  to  be  a  well  settled  prin- 
ciple of  law  that,  by  a  degree  of  bankruptcy,  the  assignee  suc- 
ceeds immediately  to  all  the  rights  and  interests  of  the  bankrupt 
to  just  the  same  extent  that  the  bankrupt  himself  had  then,  sub- 
ject to  and  affected  by  all  the  equities,  liens  and  encumbrances 
existing  against  them  in  the  hands  of  the  bankrupt.  The 
assignee  is  not  a  ho7ia  fide  purchaser  for  a  valuable  consideration: 
but  he  rather  acquires  a  title  by  operation  of  law,  and  the  title 
comes  into  his  hands  in  no  more  perfect  a  condition  than  it  left 
the  hands  of  the  bankrupt.  Indeed  the  assignee  may  be  consid- 
ered rather  as  a  volunteer  than  a  purchaser,  and  takes  the  title 
divested  of  no  lien  or  equity  previously  created,  either  by  opera- 
tion of  law,  or  the  act  of  the  bankrupt.  These  are  familiar  and 
well  established  rules  under  the  English  bankrupt  law  (^Brown 
V.  Heathcote^  Atk.  160;  Jeivson  v.  Marston,  2  Atk.  117;  Mifford  v. 
Milford^  9  Vesey  87),  and  have  been  repeatedly  recognized  and" 
adopted  under  the  bankrupt  law  of  the  United  States.  Marshall 
V.  Winslotv,  6  Law  Rep.  352;  Parker  et  al.  v.  Muggridge,  5  Law 
Rep.  358;  Ex  parte  Newhall,  5  Law  Rep. '308,  358. 

But  although  the  assignee  succeeds  to  all  the  legal  title  of  the 
bankrupt,  still  he  does  not  in  all  cases  succeed  to  all  his  right  of 
possession,  and  particularly  so  in  case  of  the  bankruptcy  of  one 
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memUer  of  a  partnership.  By  the  decree  of  bankruptcy  the 
partnership  is  dissolved,  and  that  v/hich  was  a  joint  tenancy 
between  tlie  former  members  of  the  firm  becomes  a  tenancy  in 
common  between  the  remaining  partner  and  the  assignee; 
[*436]  and  unlike  the  ordinary  case  of  a  tenancy  in  common, 
where  both  tenants  are  entitled  to  the  possession,  the 
remaining  partner  alone  is  entitled  to  the  possession,  disposition, 
and  control  of  the  partnership  effects,  and  the  assignee  is  only 
entitled  to  an  account  of  the  bankrupt's  share  of  the  partnership 
effects,  after  the  payment  of  the  partnership  debts.  Ux  parte 
Norcross  6  Law  Rep.  124.  By  the  decree  of  bankruptcy  the 
bankrupt  partner  becomes  civiliter  mortuus,  so  far  as  the  partner- 
ship effects  and  creditors  are  concerned,  and  the  assignee  be- 
comeii  the  personal  representative  of  the  bankrupt,  the  same  as 
an  executor  or  administrator  (^Ex parte  Foster,  5  Law  Rep.  71),  and 
as  in  such  a  case  the  other  partner  succeeds  to  the  survivorship, 
and  the  creditors  of  the  firm  are  entitled  to  be  first  paid  out  of 
the  partnership  effects,  before  the  individual  creditors  of  the 
bankrupt  can  come  in  for  any  share  of  those  assets.  Ex  parte 
Cooke,  2  P.  Wms.  500;  Ex  parte  Hunter,  1  Atk.  228;  MeCullock 
V.  Dashiell,  1  Har.  &  Gill  96;  2  Wheat.  Selw.  1162,  note  1;  3 
Paige  171,  617. 

Upon  these  principles,  even  if  Smith  and  Bill  had  been  osten- 
sible partners,  the  judgment  on  which  this  execution  was  issued 
being  for  a  partnership  debt  was  entitled  to  a  priority  over  any 
individual  debts  of  either  of  the  partners  out  of  the  partnership 
effects,  and  conseql^cntly  these  goods  were  first  liable  under  this 
execution.  As  creditors  of  the  firm,  the  plaintiffs  in  that  execu- 
tion had  an  equitable  lien  upon  these  goods,  and  had  a  riglit  to 
pursue  them  wherever  they  could  find  therx?  at  any  time  before 
they  passed  into  the  hands  of  bona  fide  purchasers.  It  was  urged 
that  Smith,  having  voluntarily  delivered  up  the  goods  to  the 
assignee,  lie  thereby  acquired  the  legal  possession,  of  which  he 
could  not  he  divested,  but  had  a  right  then  to  go  on  and  admin- 
ister them  the  same  as  any  other  assets  of  the  bankrupt.  The 
eqiutable  lien  of  the  creditors  could  not  be  thus  destroyed.  It 
was  a  right  which  the  law  recognizes  and  respects,  and  will  take 
care  to  enforce. 

But  even  admitting  the  right  of  the  assignee  to  the  possession 
of  the  goods  with  the  assent  of  Smith,  still  Tracy,  Maver  & 
Irwin  being  execution  creditors,  and  having  a  superior  right  to  a 
satisfaction  of  their  debt  out  of  the  partnership  effects,  had  a  right 
to  enforce  that  satisfaction  by  a  levy  and  sale,  without  incon- 
venience or  embarrassment  from  the  assignee  any  more  than  from 
Bill,  had  he  not  been  declared  a  bankrupt.  Mitchell  v.  Winslotv, 
5  Law  Rep.  8;")2. 

It  was  supposed,    however,  that  the  circumstance  of  Smith 

452 


1843.]  Talcott  v.  Dudley.  437 

Opinion  of  the  Court. 

being  insolvent  so  changed  the  rights  of  the  parties  that  the 
assignee  was  entitled  to  the  possession  of  and  to  administer  upon 
the  partnership  effects  without  being  disturbed  by  the  execution; 
and  in  support  of  this  position  cases  were  cited  where  the  court 
of  chancery  has  interfered  and  given  the  control  and  disposition 
of  partnership  effects  to  the  assignee  in  bankruptcy,  or 
executor  of  one  partner,  where  it  shown  that  the  other  [*  437] 
partner  was  also  insolvent,  and  there  was  danger  that  the 
partnership  property  would  be  squandered  or  misapplied.  That 
courts  of  equity  are  possessed  of  such  a  power,  is  not  questioned, 
and  under  the  direction  of  a  sound  discretion,  they  will  never  fail 
to  exercise  it,  whenever  a  proper  case  is  presented;  but  in  doing 
this,  so  far  from  divesting  or  disturbing  liens,  either  legal  or 
equitable,  which  creditors  of  the  firm,  or  third  persons  may  have 
on  the  property,  they  will  take  care  to  preserve  and  enforce  them. 
Parker  et  al.  v.  Muggridge,  5  Law  Rep.  359. 

Upon  the  decree  of  bankruptcy,  or  death  of  one  member  of  a 
partnership,  or  dissolution  by  agreement,  the  artificial  or  civil 
person  which  was  the  creature  of  the  partnership  articles,  ceases  to 
exist,  and  the  effects  belonging  to  the  partnership  are  the  assets  of 
that  civil  person,  out  of  wliich  its  creditors  are  entitled  first  to  be 
paid  ;  and  into  whosoever  hands  those  assets  go,  as  the  adminis- 
trator or  representative  of  that  artificial  being,  they  must  be  held 
in  trust  for  the  payment  of  those  debts;  and  after  they  are  paid, 
the  former  partners,  or  their  representatives,  have  an  interest  in 
the  surplus. 

As,  then,  the  assignee  of  the  bankrupt  only  has  an  interest  in 
a  just  division  of  what  is  left  after  the  payment  of  the  partnership 
debts,  so  far  as  we  can  learn  from  the  facts  agreed  upon  in  this 
case,  the  assignee  could  take  nothing  ;  for  the  debts  far  exceed 
the  value  of  the  assets,  and  no  surplus  could  be  left  in  which  the 
assignee  could  claim  a  share;  so  that,  in  fact,  and  in  law,  he  could 
have  no  interest  in  the  matter,  it  being  only  in  a  division  of  the 
surplus  that  he  could  claim  an  interest. 

But  admitting  the  right  of  the  assignee  to  the  possession,  con- 
trol, and  disposition  of  the  assets  of  the  firm,  to  the  same  extent 
that  Smith  had,  still  he  would  have  held  them  in  trust  for  the 
same  purposes,  and  must  have  disposed  of  them  and  applied  the 
proceeds  in  the  same  way.  He  could  not  have  applied  the  pro- 
ceeds in  payment  of  tlie  expenses  of  the  bankrupt  proceedings,  or 
in  payment  of  the  private  debts  of  the  bankrupt,  or  in  liquidation 
of  any  other  cliarge  properly  existing  against  the  person  or  estate 
of  him  alone;  but  he  would  have  been  obliged  to  apply  the  whole 
in  satisfaction  of  this  particular  debt  alone,  for  it  does  not  appear 
there  were  any  other  claims  against  the  firm;  and  if  there  were, 
those  plaintiffs,  by  their  superior  vigilance,  in  obtaining  judgment 
and  execution,  acquired  a  lien  and  superior  right;   and  so,  if  the 
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plaintiff  should  recover  in  this  cause,  he  must  recover  as  repre- 
sentative of  the  firm,  and  not  of  one  member  of  it  alone;  so  that 
whatever  money  he  should  recover  on  the  judgment,  he  must 
hold  as  trustee  for  these  creditors,  and  would  immediately  have 
to  apply  the  whole  of  it  in  the  payment  of  this  particular 
[*"  438]  debt,  in  attempting  to  collect  which,  in  obedience  to  the 
mandate  of  the  law,  the  alleged  trespass  was  committed. 
This  it  seems  to  me  would  be  but  a  legal  farce,  and  acted  out  at 
a  very  great  and  useless  expense. 

But  there  is  another  principle  of  law  which  is  directly  applica- 
ble to  this  case,  and  which  I  think  is  equally  conclusive  against 
the  plaintiff's  right  to  recover.  I  have  hitherto  examined  this 
case  as  if  Bill  had  been  an  open  and  ostensible  partner.  But 
such  was  not  the  case.  He  was  but  a  dormant  paitner,  secretly 
enjoying  the  benefits  of  the  business,  while  his  interest  was  kept 
concealed  from  the  world.  The  business  was  conducted  in  the 
name  of  Smith,  with  whom  alone  these  judgment  creditors  dealt; 
and  whom  alone  they  supposed  they  were  trusting;  but  it  was 
not  alone  on  his  personal  responsibility  that  they  trusted,  but  on 
the  property  which  he  had  in  his  possession,  with  which  he  was 
doing  business.  They  saw  property  in  his  hands,  and  by  the  si- 
lence of  the  other  partner,  they  were  told  that  it  was  his,  and  in  the 
same  way  were  they  lead  to  believe  that  the  goods,  which  they  were 
selling  him,  were  also  to  be  his,  and  help  to  form  a  fund  from 
which  they  might  seek  payment;  and  now,  when  they  recover  a 
judgment  against  Smith,  perhaps  for  the  purchase  money  of  these 
identical  goods,  and  attempt  to  make  their  money  from  them,  they 
are  told,  for  the  first  time,  that  they  are  not  Smith's,  but  belong  to 
the  assignee  of  Bill,  who  is  a  bankrupt ;  and  must  go  to  pay  the 
expense  of  obtaining  his  discharge,  and  to  satisfy  his  individual 
creditors.  This  would  be  as  repugnant  to  the  principles  of  law, 
as  to  the  dictates  of  natural  justice.  The  law  and  the  courts 
discountenance  these  secret  trusts  and  partnerships,  as  opening 
a  wide  door  to  the  greatest  frauds.  Most  effectually  to  prevent 
this,  whenever  the  rights  of  third  persons  intervene,  neither  of  the 
parties  are  permitted  to  asseit  the  partnership,  but  the  whole  is 
(considered  as  an  individual  transaction,  and  the  property  as  be- 
longing to  the  ostensible  partner,  unless  the  creditors  choose  to 
treat  the  dormant  partner  as  interested.  Indeed,  I  may  say  there 
is  no  partnership,  only  as  between  the  partners  themselves  ;  and 
this  principle  of  overlooking  the  dormant  partner  is  carried  so 
far,  that  in  suits  commenced  by  the  firm,  he  need  not  be  joined. 
Thus  in  Clarke  et  al.  v.  Miller^  4  Wend.  628  (see  also  ClarJcson 
V.  Carter,  3  Cowen  84  ;  2  Esp.  486),  the  court  says:  "Though 
a  dormant  partner  may  be  sued  for  the  debts  of  the  firm  ;  yet  his 
name  need  not  and  ought  not  to  be  used  when  they  are  plaintiffs;" 
and  in  tlie  case  of  Stacy  et  al.  v.  Buy,  7  Term  R.  361  and  note  c. 
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it  was  held  tliafc  in  ;i  suit  by  a  firm,  wlien  all  the  members  were 
sleeping  partner^  but  one,  the  defendant  might  set  off  an  account 
against  the  one  in  whose  :!nme"the  business  was  conducted,  and 
with  whom  alone  he  supposed  he  was  dealing ;  and  in  Lord  v. 
Baldwin,  8  Pick.  348,  the  principle  that  the  creditors  might  con- 
sider the  active  partner  alone  inteiusted,  is  very  accurately  and 
clearly  stated  by  Ch.  J.  Parker.  He  sujs  :  ''  Even  if  he 
(the  dormant  partner)  owned  the  whole  of  the  stock,  as  [*439] 
between  him  and  the  known  man  of  business,  litiU  it  is  in 
law  the  property  of  the  latter,  for  he  is  allowed  to  claim  and  use 
it  as  his  alone,  and  thus  lead  persons  to  trust  him  upuii  the  faith 
of  goods  in  his  possession."  He  adds:  "  The  property  then  is 
not  the  dormant  partner's,  to  the  prejudice  of  those  vrho  trust 
him  who  carries  on  the  business,  and  obtains  the  credit."  And 
in  a  suit  by  the  firm,  in  his  name,  the  defendant  might,  according 
to  the  decision  made  by  this  court  at  this  term,  in  the  case  of 
Brooks  V.  McKinney,  ante  309,  call  the  wsleeping  partner,  who 
owned  the  whole  of  the  stock,  as  a  witness,  and  make  him  swear 
directly  against  his  interest.  It  would  be  difficult  to  cite  a  case 
that  more  forcibly  illustrates  the  principle  that  he  is  estopped  from 
asserting  his  own  interest  in  the  cause,  to  the  prejudice  of  the  in- 
terests of  others. 

To  apply  these  principles  to  the  case  under  consideration,  we 
find  Smith  doing  business  alone,  and  professedly  and  apparently 
on  his  own  account.  Under  this  belief,  Ti-acy,  Maver  &  Irwin 
trust  hiin  with  goods,  which  are  put  into  his  business,  and  when 
they  obtain  judgment  and  execution  against  him,  and  go  to  levy 
on  these  goods,  they  are  told  that  they  are  not  the  goods  of  Smith, 
nor  liable  to  be  sold  for  his  debts  ;  but  that  Bill,  of  whom  they 
may  have  never  before  heard,  had  an  interest  in  them,  to  whose 
assignee  in  bankruptcy  they  have  gone,  for  whose  benefit  and  the 
benefit  of  his  creditors  they  must  be  sold,  to  the  prejudice  of 
those  who  have  given  Smith  a  credit  for  the  same  goods.  This 
will  not  do.  Bill,  by  allowing  Smith  to  conduct  the  business  in 
his  own  name,  without  disclosing  to  the  world  that  he  was  inter- 
ested himself,  is  forever  estopped  from  denying  that  Smith  was 
alone  interested  in  the  business,  when  the  rights  of  third  persons 
intervene  ;  and  if  Bill  would  be  estopped  from  asserting  his  in- 
terest, then  his  assignee,  upon  the  principles  before  laid  down,  is 
equally  estopped  from  asserting  a  claim  to  the  goods  to  the  preju- 
dice of  the  rights  of  the  creditors.  Bill,  by  remaining  silent,  dis- 
claimed to  those  who  dealt  with  Smith,  any  interest" in  his  busi- 
ness, and  to  that  disclaimer  they  have  a  right  to  hold  him,  and 
whatever  their  rights  were,  as  against  him,  so  they  are  as  against 
his  assignee.  They  sold  the  goods  to  Smith  ;  to  him  they  trusted 
them,  and  in  law,  as  to  them,  they  continued  Smith's,  unless  sold 
to  a  bona  jide  purchaser.     These  are  principles  required  by  the 
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policj/"  of  the  law,  which  are  indispensable  for  the  purpose  of  pre- 
venting frauds,  and  from  which  the  courts  will  not  depart.  As 
the  property  of  Smith,  then,  the  ostensible  man  of  business,  the 
marshal  had  a  right,  in  every  point  of  view,  to  levy  this  execution, 
and  in  doing  which  he  was  guilty  of  no  trespass.  We  therefore 
think  he  was  entitled  to  judgment. 

In  this  opinion  we  steer  wide  of  several  important  ques- 
[*440]  tions    v/hich    Avere   discussed   at   the    bar,  but  which  we 
think  are  not  necessarily  involved  in  the  decision  of  this 
case. 

Judgment  is  reversed  with  costs. 

Judgment  reversed. 


John  B.  Amos  v.  Philip  Sinnott. 

Error  to  Clinton. 

1.  Replevin — manner  of  commencing.  The  mode  of  instituting  a  suit  in  replevin, 
under  our  statute,  is,  first,  for  the  plaintiff  to  make  oath,  usually  in  the  form  of"  an 
affidavit  of  the  nature  of  his  complaint  against  the  defendant ;  secondly,  for  the  clerk 
to  issue  a  writ  of  replevin,  directed  to  the  sheriff  of  the  county,  which  is  made  up  of 
the  plaint  and  summons  mentioned  in  the  second  section  of  the  replevin  act  of  1S27, 
by  setting  out  the  substance  of  the  affidavit,  by  way  of  plaint  or  complaint,  in  the 
commencement  of  the  w^rit,  and  then  by  concluding  with  a  summons  to  the  defendant ; 
and,  thirdly,  by  filing  the  declaration,  (a) 

2.  Samk — declaration.,  zvhen  filed.  It  is  not  cause  for  dismissing  an  action  of  re- 
plevin, because  no  declaration  is  filed  at  the  first  term  of  court.  \b) 

3.  Same — plea,  non  dctinet.  In  replevin,  under  the  plea  of  m^w  rt'f^/w^'/',  the  action 
is  not  sustained  by  proof  on  the  part  of  the  plaintiff,  that  the  defendant  was  in  posses- 
sion of  the  property  when  the  officer  went  to  replevy  it,  without  proving,  at  the  same 
time,  the  right  of  the  plaintiff  to  its  immediate  possession,  {c) 

4.  SAME^J/t'rt,  non  cepit.  The  plea  of  non  cepit,  in  an  action  of  replevin  for  a 
wrongful  detention,  presents  an  immaterial  issue. 

5.  Same— />/<?«,  property  in  defendant.  The  plea  of  property  in  the  defendant,  in 
an  action  of  replevin,  throws  the  burthen  of  proof  upon  the  latter. 

6.  Non-suit — practice.  A  plaintifl  may  voluntary  suffer  a  non-suit  at  any  time  be- 
fore the  jury  retires  ;  but  the  court  has  no  authority  to  instruct  the  jury,  either  to  non- 
suit the  (jiaintiff,  or  to  find  against  him.  as  in  case  of  a  non-suit,  (d) 

7.  Practice — issues  not  proved.  Where  there  is  no  evidence  proving  or  tending 
to  prove  the  issues  on  the  part  of  the  plaintiff,  the  proper  motion  is  to  request  the  couit 

Cases  Citing  Text.  issue  only  detention  by  defendant.  In- 
(a)  For  present  practice  see  R.  S.  1874,  galls  v.  Bulkley,  15  111.  224. 
Replevin  ch.^ligiS.  &  C.'s  Stats,  p.  ((«')  Plaintiff  by  voluntarily  taking  judg- 
2010;  Colhran's  Slats.  (1885)  p.  1214.  ment  of  non-suit  waives  exceptions,  and 
(''')  R.  S.  1874,  Practice,  ch.  no,  §  cannot  compel  judge  to  sign  bill  of  ex- 
17;  [S.  &  C.'s  Stats,  p.  1783;  Cothran's  ceptions.  People  v.  Browne,  3  Gilm.  87. 
.Stats.  (1S85)  p.  1094]  provides  that  plain-  Refusal  of  trial  cout  to  set  aside  non- 
tiff  may  be  required  to  file  declaration  at  suit  cannot  be  assigned  for  error.  Ran- 
fir.-.l  leim.  lii,^  j,  Curtenius,  12  III.  334    336. 

(c)   Plea  of    non  detinet    admits     that  R.   S.    1874.     Practice  ch.    no,  §49 

plaintiff  has  right  to  property,  and  puts  in  [S.  &  C.'s  Stats,  p.  1812,  Cothran's  Stats. 

(1SS5)  P-  I103]   prohibits   voluntary  non- 
suit   after    jury     retire. 
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to  instruct  the  jury,  that  it  is  their  dufy,  according  to  law,  in  the  absence  of  such  testi- 
mony, to  find  a  verdict  for  the  defendant.  The  verdict,  in  such  case,  is  final  and  con- 
clusive upon  the  plaintiff,  as  lo  the  matters  put  in  issue  upon  the  pleadings,  and  by  no 
means  analogous  to  a  non-suit,  where  the  plaintiff  is  at  liberty  lo  commence  his  action 
de  novo. 

8.  Possession — no  presumption  of  wiongful  iaking.  Possession  of  goods  by  a 
defendant  will  not,  of  itself,  raise  the  legal  pIc^umption  of  an  unlawful  taking,  without 
also  showing  a  wrongful  detention,  by  a  demand  and  refusal  to  deliver. 

9.  1'aymejst — proof  not  showing.  In  an  action  of  replevin  for  a  wagon  and  har- 
ness, which  were  pledged  by  the  plaintiff  to  the  defendant,  to  secure  tl)e  payment  of 
$23.50,  under  an  agreement  that  they  should  be  retained  by  him  until  paid,  the  plain- 
tiff proved  that  the  defendant  told  one  A,  lo  whom  he  was  indebted  in  ihe  sum  of  $29, 
that  if  he  would  procure  the  plaintiff  to  perform  some  mason  work  for  him,  that  they 
could  make  a  turn  by  which  A  could  settle  the  plaintiffs  debt,  in  exchange  for  his  own 
debt  to  A  ;  that  the  work  was  accoidingly  performed  for  A,  by  the  plaintiff,  and  that  A 
then  called  upon  the  defendant,  in  pursuance  of  said  understanding,  and  offered  him 
his  own  notes,  and  mouey  sufficient  10  satisfy  the  residue  of  the  plaintiff's  debt,  wHich 
he  refused  to  accept,  and  A  afterwards  paid  the  plaintiff  for  his  work  :  Held,  that  this 
proof  did  not  show  that  the  debt  was  paid. 

10.  Statute  construed — replevin  act.  Under  the  statute  of  1829,  an  action  of 
replevin  may  be  maintained  for  a  wrongful  detention.  Under  this  statu!  e,  the  wrong- 
ful detention  is  the  g'st  of  the  action,  and  the  general  issue  is  not  non  cepii,  but  iion 
detinet.  The  plea  of  non  cepit,  being  inapplicable,  would  be  declared  bad,  upon  de- 
murrer, or  might  be  stricken  out,  or  disregarded,  at  the  plaintiff's  election,  as  present- 
ing an  immaterial  issue. 

T.     Plea — non  cepit.     The  plea  of  non  cepit,  in  an  action  of  replevin,  puts  in  issue 
the  unlawful  taking,  and  the    place  where  taken,  when  material  ;  while   under 
the  plea  of  jto>i  detinet,  the  plaintiff  must  prove  not  only  the  wrongful  deten-  [*44l] 
lion  of  the  goods,  but  also  his  right  to  the  immediate  possession. 

12.  Pleading — allowable  in  replevin.  In  replevin,  besides  the  plea  of  nondeiinet, 
the  defendant  may  plead  property  in  himself,  or  in  a  stranger,  or  in  the  plaintiff  and 
himself,  as  bailor  and  bailee,  or  that  he  took  the  cattle  damage  feasant,  or  tlie  goods 
for  tolls,  customs,  or  services,  as  well  as  for  many  other  causes,  and  may  have  a  return, 
nintil  his  demands  are  satisfied. 

13.  Witness — competency.  A  surety  in  a  replevin  bondmay  be  discharged,  on  the 
trial,  and  another  person  substituted  in  his  place,  in  order  to  render  the  surety  com- 
petent as  a  witness  for  the  plaintiff,  {e') 

14.  Wrongful  detainer — evidence.  In  an  action  of  replevin  for  a  wrongful  de- 
tainer, no  taking  is  required  to  be  proved  ;  all  that  the  plainiifiF  is  bound  to  show,  by 
his  testimony,  to  entitle  him  to  recover,  under  the  plea  oi  non  detinet,  is  his  right  to  the 
possession  of  the  property,  and  a  wrongful  detention  by  the  defendant. 

This  cause  was  heard  in  the  court  below  at  the  September  term, 
1843,  before  the  Hon.  James  Shields  and  a  jury.  The  jury 
found  the  issues  for  the  plaintiff,  and  the  defendant  brought  the 
cause  to  tliis  court  by  writ  of  error. 

J.  Gillespie  and  Wm.  H.  Underwood,  for  the  plaintiff  in 
error:  1.  The  court  below  erred  in  refusing  to  dismiss  the  said 
suit  for  want  of  declaration,  at  the  first  term  of  the  said  circuit 
court.  R.  L.  486,  §  1,  488,  §  6,  492,  §  22 ;  Paine  &  Duer's  Pract. 
461. 

2.  The  court  erred  in  refusing  to  instruct  the  jury  as  in  case  of 
non- suit.  Wright  v.  Armstrong,  Breese  130.  Under  the  plea  of 
non  cepit  the  plaintiff  must  prove  the  taking,  and  the  place  as  al- 
leged in  the  said  declaration.      Galushea  v.  Butterfield  et  al.  2 

{e)  Ru'e  stated  in  head  note  enforced.     Gray  v.  Morey,  26  111.  409,  413. 
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Scam.  227  ;  1  Chit.  Plead.  537;  12  Wend.  33;  7  Johns.  142;  3 
Peters'  Dig.  471 ;  16  Mass.  154,  notes  23,  26,  28,  36-7  ;  2  Scam. 
227;  4  Bhickf.  a04  ;  10  Johns.  373. 

3.  The  court  l>elo\v  erred  in  admittin^^  Bankson,  the  surety  in 
tlie  replevin  bond,  to  testify  in  behalf  of  said  Sinnott.  2  Bibb 
467  ;  3  J.  J.  Marshall  4  Jl. 

4.  The  court  below  erred  in  giving  improper  instructions  to  the 

jury- 

6.  The  court  below  erred  in  refusing  proper  instructions  to  the 
jury.     Morris  v.  Grover,  2  Scam.  529. 

6.  The  court  below  erred  in  refusing  to  grant  the  said  defend- 
ant a  new  trial.  The  i)laintiff  must  show  a  right  to  the  posses- 
sion of  the  property.  Laws  of  1839,  78,  §  2;  Wolpole  v.  Smith, 
4  Blackf.  304;  12  Wend.  36  ;  2  Scam.  529;  3  Scam.  582. 

7.  The  court  erred  in  sustaining  the  demurrer  to  the  said 
plea. 

G.  P.  KoERNER,  for  the  defendant  in  error,  submitted  a  written 

argument. 
[*442]     Young,  Justice,  delivered  the  opinion  of  the  co^rt ;  (1} 

This  was  an  action  of  repZewm, commenced  by  Sinnott  against 
Amos,  in  the  Clinton  circuit  court,  for  the  wrongful  detention  of  a 
two  horse  wagon  and  harness.  Amos,  at  the  first  term  of  tlie  court 
to  which  the  process  was  made  returnable,  moved  the  court  to 
dismiss  the  suit  for  want  of  a  deckration  ;  which  motion  Avas 
overruled,  and  the  cause  continued  until  the  next  term,  at  Sin- 
nott's  costs.  At  the  next  succeeding  term,  the  ])lainti£f  below 
filed  his  declaration  in  the  usual  form  for  a  wrongful  detainer,  to 
which  the  defendant,  Amos,  by  his  counsel  filed  three  several 
pleas,  to  wit:  first,  non  cepit;  secondly,  property  in  himselt"  as  de- 
fendant;  and  thirdly,  property  in  the  plaintiff,  as  pledgor,  and 
himself  as  pledgee,  as  follows:  "And  for  a  further  plea  in  this 
behalf,  leave,  etc.,  according,  etc.,  the  said  defendant  says  actio, 
non,  because  he  says  that  heretofore,  to  wit,  on  the  1st  day  of 
January,  1842,  at  the  county  aforesaid,  the  said  i)laintiff  delivered 
the  possession  of  the  said  goods  and  chattels  to  this  defendant,  as 
a  pledge,  to  be  kept  and  retained  by  this  defendant  until  said 
plaintiff  should  pay  to  this  defendant  \;he  sum  of  twenty-five 
dollars,  which  the  said  plaintiff  has  not  as  yet  paid,  or  any  part 
thereof,  and  this  he  is  ready  to  verify.  Wherefore  he  praj^s  judg- 
ment, etc.,  and  a  return  of  the  said  goods,  etc." 

Issues  of  fact  were  joined  upon  the  first  and  second  pleas,  and 
there  was  a  demurrer  to  the  third  plea,  which  was  sustained  by 
the  court.  The  cause  was  then  tried  by  a  jury,  upon  the  issues 
of  fact  as  aforesaid,  and  a  verdict  rendered  for"^  the  plaintiff,  Sin- 
nott, on  both  of  said  issues. 

(l)  Thomas,  Justice,  did  not  hear  the  argument  in  this  cause  and  gave  no  opinion. 
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It  appears  by  the  bill  of  exceptions,  which  is  made  a  part  of  the 
record  in  the  cause,  that  ou  the  trial  before  the  jury,  tlie  plaintiff, 
Sinnott,  introduced  one  Maxcy  as  a  witness,  who  testified,  that  as 
sheriff  of  Clinton  county,  he  found  the  property  mentioned  in  the 
declaration  in  the  possession  of  the  defendant,  Amos,  and  replev- 
ied the  same  out  of  his  hands.  He  thereupon  rested  his  case  with- 
out further  testimony.  The  defendant,  Amos,  by  his  counsel,  then 
moved  the  court  for  a  non-suit,  for  the  reason  that  the  evidence 
on  the  part  of  the  plaintiff  was  insufficient  to  support  the  action. 
This  motion  was  overruled,  and  an  exception  taken  to  the  opin- 
ion of  the  court  thereon. 

The  defendant,  Amos,  then  introduced  one  Coats  as  a  witness, 
who  testified  that  the  plaintiff,  Sinnott,  admitted  to  him,  that  he 
had  left  the  said  property  with  the  defendant,  to  be  kept  as  secu- 
rity, until  he  paid  the  defendant  $23  or  $25,  which  he  owed  to  the 
said  defendant;  and  that  the  property  was  to  be  the  defendant's 
until  said  money  was  paid;  that  Amos  was  to  take  good  care  of 
it,  and  not  loan  it  out.  He  next  introduced  one  Kelly, 
who  testified  that  before  the  commencement  of  the  suit,  [*  443] 
he  applied  to  the  plaintiff,  Sinnott,  to  borrow  said  wagon, 
and  that  Sinnott  told  him  he  had  delivered  the  same  to  the  defend- 
ant, to  be  kept  by  him  until  he  was  paid  by  tlie  plaintiff  the  sum 
of  $25,  or  thereabouts;  but  if  the  defendant  was  willing,  he  could 
have  the  wagon.  That  he  then  borrowed  the  wagon  from  the 
defendant,  and  knew  that  he  had  also  lent  it  to  others.  He  then 
called  one  Seagraves,  who  testified  that  the  defendant  Amos,  had 
paid  a  debt  of -$35  to  him  for  the  plaintiff,  upon  a  judgment  he  had 
against  the  plaintiff,  upon  which  an  execution  had  been  issued, 
and  levied  upon  the  property  in  question;  and  lastly  he  introduced 
one  Potts,  who  testified  that  he  was  the  constable  who  levied 
Seagraves'  execution  upon  the  property  replevied. 

The  plaintiff,  Sinnott,  then  called  one  Gullick,  as  a  witness,  who 
testified  that  the  defendant  Amos,  was  indebted  to  him  in  the 
sum  of  $29,  on  two  notes;  that  he  wanted  to  procure  a  mason  to 
do  some  work  for  him,  and  while  engaged  in  seeking  one,  he  fell 
in  with  the  defendant,  Amos,  who  told  him  that  the  plaintiff,  Sin- 
nott, was  a  good  workman,  and  that  Sinnott  owed  him  $23.50, 
for  which  he  held  his  wagon  in  pledge,  and  that  if  witness  would 
get  Sinnott  to  do  his  work,  they  could  make  a  turn:  that  Sinnott 
could  do  witness'  work,  and  that  witness  could  then  take  up 
Sinnott's  debt  or  note,  in  part  payment  of  the  amount  Avhich  he, 
Amos,  owed  to  witness.  Witness  further  testified  that  he  agreed 
to  this  arrangement,  and  went  and  saw  Sinnott,  who  also  agreed 
to  it;  and  that,  in  pursuance  of  this  understanding,  Sinnott  per- 
formed work  for  him,  as  a  mason  or  plasterer,  enough  or  more 
than  was  necessary  to  pay  his  debt  to  Amos.  That  witness  then 
called  upon  Amos  with  his  notes  and  money  to  pay  the  balance, 
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for  the  purpose  of  lifting  Sinnott's  note,  which  the  defendant, 
Amos,  refused  to  do.  Witness  said  that  he  understood  this  was 
the  same  debt  for  which  the  wagon  was  pledged,  and  that  he 
afterward  paid  Sinnott  for  his  work. 

The  plaintiff,  Sinnott,  then  proposed,  in  the  further  progress  ot 
the  trial,  to  introduce  one  Bankson  as  a  witness,  who  was  his 
surety  in  the  replevin  bond,  and  who  was  objected  to  by  Amos, 
on  the  ground  of  his  interest  in  the  event  of  the  suit.  Where- 
upon, on  motion  of  Sinnott's  counsel,  the  name  of  Bankson  was 
stricken  out  of  the  replevin  bond,  and  one  Robert  Woodward 
substituted  as  surety  in  his  place  ;  and  the  said  Bankson  was  then 
permitted  to  testify;  to  which  decision  of  the  court,  the  defend- 
ant Amos,  also  excepted.  The  testimony  of  Bankson  is  not  pre- 
served by  the  bill  of  exceptions  ;  and  the  foregoing  is  stated  as  all 
the  evidence  offered  on  the  trial  of  the  cause. 

The  defendant,  Amos,  by  his  counsel,  then  moved  the  court 

for  the  following  instructions  to  the  jury,  to  wit : 

[*  444]      1.  That  unless  it  appears  from   the  evidence,  that  the 

defendant,  Amos,  took  the  wagon  and  harness  mentioned 

in  the  declaration,  against  the  consent  of  the. plaintiff,  Sinnott,  that 

they  must  find  for  the  defendant. 

2.  That  if  the  jury  should  believe,  from  the  evidence,  that  the 
property  was  delivered  voluntarily  by  the  plaintiff,  Sinnott,  to  the 
defendant,  Amos,  and  not  unlawfully  or  wrongfully  taken  by  the 
defendant,  they  must  find  the  first  issue  for  the  defendant. 

These  instructions  the  court  lefused  to  give,  but  on  the  con- 
trary instructed  the  jury,  that  the  finding  of  the  property  in  the 
possession  of  the  defendant,  Amos,  was  presumptive  evidence, 
under  the  plea  of  non  cepit,  that  he  had  taken  the  same  from  the 
plaintiff.  To  this  instruction  of  the  court,  as  well  as  for  the  re- 
fusal to  give  the  instructions  above  mentioned,  an  exception  was 
also  taken  by  the  defendant. 

The  jury  found  both  issues  for  the  plaintiff.  Whereupon  the 
defendant,  by  his  counsel,  moved  the  court  to  set  aside  the  ver- 
dict, and  grant  a  new  trial,  for  the  following  reasons,  to  wit:  first 
the  court  gave  improper  instructions  to  the  jury  ;  secondly,  the 
.court  refused  to  give  proper  instructions  to  the  jury  ;  and  thirdl3% 
the  finding  of  the  jury  is  contrary  to  the  law  and  to  the  evidence; 
which  motion  was  overruled  by  the  court,  and  a  judgment  ren- 
dered in  favor  of  the  plaintiff',  Sinnott,  for  his  costs.  To  which 
last  decision  of  the  court,  in  overruling  the  defendant's  motion 
for  a  new  trial,  an  exception  was  likewise  taken. 

The  following  are  assigned  as  causes  of  error,  in  this  court,  to 
wit : 

1.  The  court  below  erred  in  sustaining  the  plaintiff's  demurrer 
10  the  defendant's  third  plea  ; 

2.  Tiie  court  erred  in  refusing  to  dismiss  the  suit,  at  the  first 
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term,  for  the  reason  that  no   declaration  had  been  filed  by  the 
plaintiff; 

5.  The  court  erred  in  refusing  to  instruct  the  jury  as  in  case  of 
a  non-suit. 

4.  The  court  erred  in  permitting  improper  evidence  to  go  to 
the  jury,  and  in  permitting  Bankson,  the  surety  in  the  replevin 
bond,  to  testify  as  a  witness  for  the  plaintiff; 

6,  The  court  erred  in  refusing  to  permit  proper  evidence  to  go 
to  the  jury  ; 

6.  The  court  erred  in  refusing  to  give  the  instructions  to  the 
jury,  which  were  asked  for  by  the  defendant ;   and, 

7.  The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial. 

The  first  error  assigned  relates  to  the  sufficiency  of  the  de- 
fendant's third  plea,  in  this  form  of  action.  The  statute  of  1839, 
which  is  supplemental  to  the  act  of  1827,  on  the  subject  of  the  ' 
action  of  replevin,  declares,  "That  whenever  any  goods  or  chat- 
tels shall  have  been  wrongfully  distrained,  or  otherwise 
wrongfully  taken,  or  shall  be  wrongfully  detained,  an  ac-  [*  445] 
tion  of  rejilevin  maybe  brought  for  the  recovery  thereof, 
by  the  owner  or  person  entitled  to  the  possession  thereof."  This 
statute  enlarges  the  common  law  remedy,  as  well  as  the  remedy 
given  by  the  act  of  1827,  and  exter^ds  it  to  a  wrongful  detention 
only ;  and  the  declaration  in  this  case  properly  conforms  to  the 
extended*  character  of  the  -remedy.  The  wrongful  detention, 
and  not  the  unlawful  taking,  is  tlierefore  the  gist  of  the  action^ 
In  the  action  of  replevin  at  common  law,  and  by  the  statute  of 
1827,  the  gist  of  the  action  consists  in  the  tortious  taking  of  the 
plaintiff's  goods  by  the  defendant ;  and  that  fact  is  put  in  issue 
by  the  general  issue  plea  of  non  cepit.  But  when  the  present 
form  of  action  is  adopted,  the  general  issue  is  non  detinet ;  and 
the  plea  of  non  cepit,  being  inapplicable,  would  be  declared  bad, 
upon  demuri-er,  or  might  be  stricken  out,  or  disregarded,  at  the 
plaintiff's  election,  as  presenting  an  immaterial  issue.  4  Blackf. 
304.. 

There  is  also  this  difference  between  these  two  modes  of  de- 
fence, when  properly  pleaded,  in  the  action  of  replevin.  Non 
cejnt  puts  in  issue  the  unlawful  taking,  and  the  place  where  taken, 
when  material;  while  under  the  plea  of  non  detinet,  the  plaintiff 
must  prove,  not  only  the  wrongful  detention  of  the  goods,  but 
also  his  right  to  the  immediate  possession.  The  reason  why  the 
])lace  where  the  goods  are  distrained  is  deemed  essential,  in  the 
English  courts,  is  chiefly  because  the  right  to  distrain  for  rent  is 
generally  restricted  to  the  limits  of  the  demised  premises.  But 
it  has  been  frequently  decided  in  that  country,  that  a  plea  of  cepit 
in  alio  loco,  in  the  same  county,  was  not  material  or  issuable,  for 
property  taken  otherwise  than  by  distress,  anymore  than  the  like 
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plea  would  have  been  good,  had  the  form  of  the  action  been  tres- 
pass, instead  of  replevin. 

In  the  case  of  Lougee  et  al.  v.  Colton  ^|"  Co.  9  Dana  123,  the 
goods  were  alleged,  in  the  declaration,  to  have  been  taken  from 
a  designated  house  in  the  city  of  Louisville.  The  parties  sued 
traversed  the  taking  as  alleged,  and  averred  that  they  were  taken 
fi'ora  a  different  house  in  the  same  city:  5e/c?,  upon  demurrer, 
that  the  plea  was  bad,  for  the  reason,  that  the  locus  in  quo  was 
not  material. 

Besides  the  plea  of  nan  detinet,  the  defendant  may  also  plead 
property  in  himself,  or  in  a  stranger,  or  in  the  plaintiff  and  him- 
self, as  bailor  and  bailee,  or  that  he  took  the  cattle  damage  fea- 
sant, or  the  goods  for  tolls,  customs,  or  services,  as  well  as  for 
many  other  causes,  and  may  have  a  return  until  his  demands  are 
satisfied.  Baker  et  al.  v.  Fales,  16  Mass.  155.  In  Townsend's 
'Tables  (Abatement  3),  it  is  said  to  be  a  good  plea  in  replevin, 
that  the  goods  v/ere  bailed  to  the  defendant,  for  which  detinue 
lies  at  common  law,  and  not  replevin-;  and  the  books  of  pleading 
give  the  form  of  such  a  plea.  Rastell's  Entries  569  ; 
[*446]  Coyne's  Dig.  Plead.  (3  K.  12),  Replevin  A. 

The  third  plea  in  this  case,  and  to  which  a  demurrer 
was  sustained,  is  such  a  plea,  and  in  my  opinion,  sets  up  a  valid 
defence  to  the  action.  It  m^y  nevertheless  be  asked,  why  insist 
upon  this  third  plea,  if  the  same  facts  could  have  been^  or  were 
permitted  to  be  given  in  evidence  under  the  second  of  property 
generally  in  the  defendant?  Tlie  question  might  well  be  re- 
torted upon  the  plaintiff,  by  asking  in  reply,  wherein  consists 
the  reason  for  objecting  to  it  ?  The  twelfth  section  of  the  practice  . 
act  declares,  "That  the  defendant  may  plead  as  many  matters  of 
fact,  in  several  pleas,  as  he  may  deem  necessary  for  his  defence, 
or  may  plead  the  general  issue,  and  give  notice  under  it  of  the 
special  matters  relied  on  for  his  defence."  The  defendant  has 
done  nothing  more  than  avail  himself  of  this  privilege,  by  plead- 
ing property  generally  in  himself,  at  the  same  time  in  a  separate 
plea,  a  qualified  right  to  the  possession  as  the  pledgee  of  the 
plaintiff;  and  although  it  may  be  true,  that  the  same  matters 
could  be  given  in  evidence  under  the  second  plea,  still  I  am  of 
opinion  cliat  the  defendant  has  adopted  the  better  mode  of  plead-, 
ing,  by  setting  out  in  a  third  plea  the  special  character  of  his 
claim  to  the  possession  of  the  property.  '  It  is  very  certain  that 
the  plaintiff  can  have  no  just  cause  of  complaint,  for  being  thus 
more  fully  advised  by  his  opponent,  of  the  whole  defence  he  has 
to  meet.  In  this  view  of  the  question,  I  have  no  hesitation  in 
deciding  that  the  demurrer  to  the  defendant's  third  plea  should 
nave  been  overruled. 

it  is  assigned  for  error  in  the  second  place,  that  the  court 
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refused  to  dismiss  the  suit,  for  want  of  a  declaratiou  at  the  first 
term. 

The  mode  of  instituting  a  suit  in  replevin,  under  our  statute,  is 
first,  for  the  plaintiff  to  make  oath,  usually  in  the  form  of  an  affi- 
davit, of  the  nature  of  his  complaint  against  the  defendant;  sec- 
ondl}^  for  the  clerk  to  issue  a  writ  of  replevin,  directed  to  the 
sheriff  of  the  county,  which  is  made  up  of  the  plaint  and  sum- 
mons mentioned  in  the  second  section  of  the  replevin  act  of  1827, 
by  setting  out  the  substance  of  the  affidavit,  by  way  of  plaint  or 
complaint,  in  the  commencement  of  the  writ,  and  then  by  con- 
cluding with  a  summons  to  the  defendant,  etc. ;  and  thirdly,  by 
the  filing  of  the  declaration. 

The  action  in  this  case  was  commenced  in  all  respects  in  con- 
formity with  the  provisions  of  our  statutes.  No  declaration  hav- 
ing been  filed  at  the  first  terra,  to  which  the  writ  was  made 
returnable,  the  cause  was  proj^erly  continued  at  the  plaintiff's 
costs,  under  the  sixtii  section  of  the  practice  act,  until  the  next 
succeeding  term;  but  the  want  of  such  declaration,  at  the  first 
term,  was  no  cause  for  the  dismissal  of  the  suit. 

Tiie  third  error  assigned  in  the  cause  arises  out  of  the  refusal 
of  the  court  to  instruct  the  jury  as  in  case  of  a  non-suit. 

The  bill  of  exceptions  shows,  that  at  this  stage  of  the 
proceedings,  the  plaintiff  had    rested  his  case,  by  simply  [*  447  ] 
proving  by  Maxcy,  the  sheriff,  who  was  charged  with  the 
execution  of  the  writ,  that  he  found  the  property  mentioned  in  the 
declaration,  when  he  went  to  replevy  it,  in  the  possession  of  the 
defendant. 

If  the  general  issue  plea  of  non  detinet  had  been  pleaded  by  the 
defendant,  with  his  other  pleas  this  evidence  would  not  have  sus- 
tained the  issue,  which  would  have  been  made  by  that  plea,  on 
the  part  of  the  plaintiff;  as  he  could  not  have  shown  a  wrongful 
detention  of  the  wagon  and  harness  by  the  defendant  without 
proving,  at  the  same  time,  his  own  right  to  the  immediate  posses- 
sion ;  and  if  proper  instructions  had  been  given  to  the  jury,  under 
such  circumstances,  he  must  have  failed  in  his  action.  As  it  is, 
the  plea  of  non  cepit  presented  an  immaterial  issue,  from  which  no 
advantage  in  the  course  of  the  trial,  after  issue  had  been  joined 
upon  it,  could  result  to  either  part3%  The  only  plea,  therefore,  to 
which  this  evidence  could  have  legally  referred,  in  the  absence  of 
the  plea  of  non  detinet,  was  the  second  plea,  of  prcDerty  in  the 
defendant,  by  which  the  burthen  of  proof  was  thus,  by  his  own 
aat,  thrown  upon  the  defendant  himself,  and  not  upon  the  plain- 
tiff. In  the  action  of  replevin,  the  defendant,  by  his  avowry,  may 
become  an  actor,  as  well  as  the  plaintiff,  and  thereby  take  upon 
himself,  as  in  this  case,  the  onus  of  proving  his  special  plea  of 
property  in  himself,  or  of  failing  in  his  defence.  Whitesides  v. 
Collier,  7  Dana  285. 
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Neither  do  I  think  the  motion  at  all  appropriate  fortlie  purpose 
intended  by  it,  even  if  the  plea  of  7ion  cepit  iiad  been  proper  in  a 
case  I'ke  tliis.  By  the  motion,  as  submitted,  the  court  is  requested 
to  instruct  the  jury  as  in  case  of  a  non-suit.  The  plaintiff  may 
voluntarily  suffer  a  non-suit,  according  to  the  eighteenth  section  of 
the  practice  act,  at  any  time  before  the  jury  retires  from  the  bar 
to  consid'^^r  of  their  verdict;  but  I  know  of  no  authority  in  the 
court,  to  instruct  the  jury,  either  to  non-suit  the  plaintiff,  or  to  find 
against  him  as  in  a  case  of  a  non-suit,  when  there  is  no  evidence 
proving  or  tending  to  prove  the  issues  on  the  part  of  the  plaintiff. 
The  proper  motion  seems  to  be  to  request  the  court  to  instruct  the 
jury,  tliat  it  is  their  duty,  according  to  law,  in  the  absence  of  such 
testimony,  to  find  a  verdict  for  the  defendant,  The  verdict  in 
sucli  a  case  would  be  final  and  conclusive  upon  the  plaintiff,  as 
to  the  matters  put  in  issue  by  the  pleadings,  and  by  no  means 
analogous  to  a  non-suit,  where  the  plaintiff  would  be  at  liberty  to 
commence  his  action  de  novo.  The  only  way  a  plaintiff  can  avoid  the 
effect  of  such  a  judgment,  is  by  suffering  a  non-suit  before  tlie  jury 
retires  from  the  bar.  The  motion,  therefore,  being  inapplicable 
to  the  real  issue  before  the  jury,  the  instruction ,  asked  for  was  very 
properly  refused.  4  Blackf.  469. 

The   fourth  assignment   of  error   relates  to  the  testimony  of 

Bankson,  the  plaintiff's  surety  in  the  replevin  bond,  who 
[*448]  was  discharged  from  liability  as  such  surety,  at  the  trial, 

and  permitted  to  testify  as  a  witness.  It  appears  from  the 
bill  of  exceptions,  that  during  the  progress  of  the  triiil  before  the 
jmy,  the  plaintiff  introduced  Bankson  as  a  witness,  and  that  he 
v*'as  objected  to  by  the  defendant,  as  interested  in  the  eventof  the 
suit;  that  the  plaintiff  then  moved  for  leave  to  strike  out  the  name 
of  Bankson  from  the  replevin  bond,  and  to  substitute  one  Robert 
Woodward,  as  his  surety,  which  was  permitted  by  the  court,  and 
Bankson  allowed  to  testify.  It  does  not  appear,  however,  that 
Bankson  gave  any  testimony  whatever;  or  if  he  did,  it  has  been 
nowhere  preserved  in  the  record.  Be  that  as  it  may,  I  can  per- 
ceive no  error  in  this  portion  of  the  proceedings,  it  being  the  con- 
stant practice  of  the  courts,  thus  to  restore  the  competency  of 
of  a  witness  whenever  his  testimony  may  become  material  at  the 
trial.  Buller,  J.,  said,  in  all  such  cases,  if  the  defendant  wishes 
to  examine  his  bail,  the  court  will  either  allow  his  name  to  be 
stricken  out,  on  the  defendants'  adding  and  justifying  another 
person  as  hail ;  or  even  at  the  trial,  will  permit  it  to  be  stricken 
out  of  the  bail  piece,  upon  tlie  defendants'  depositing  a  sufficient 
sum  with  the  proper  officer.  Lacon  v.  Higgins,  3  Starkie  132;  1 
Term  R.  164 ;  I  Tidd's  Pract.  259  ;  and  in  the  like  manner  the 
surety  in  a  replevin  bond  may  be  rendered  a  competent  witness 
for  the  plaintiff.  Bailey  v.  Bailey,  1  Bing.  92;  and  so  of  the 
endorser  of  a  writ,  who  thereby  becomes  surety  for  the  payment 
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of  the  costs.     Roberts  v.  Adams^   9  Greeiii.  9 ;  13  Pick.  79 ;  15 
Pick.  51-63  ;  Greeiileuf  s  Ev.  436,  note  1. 

The  fifth  and  sixth  assignments  of  error  relate  generally  to  the 
refusal  of  the  court  to  permit  proper  evidence  to  go  to  the  jury, 
and  for  refusing  to  give  the  instructions  which  were  requested  by 
the  defendant.  The  instructions  asked  for  by  tlie  defendant,  I 
think  were  properly  denied  by  the  court.  They  are  such  instruc- 
tions as  would  be  relevant  and  proper,  if  the  action  had  been  for 
a  tortious  taking,  but  not  in  a  case  like  the  one  under  consid- 
eration. 

In  the  case  of  Linville  v.  Earlywine^  4  Blackf.  469,  it  is  said, 
"  If  an  instruction  to  the  jury  be  refused,  and  the  record  does  not 
show  its  applicability  to  the  case,  it  must  be  presumed  to  have 
been  irrelevant  and  correctly  refused."     In  this  action  no  taking 
is  required  to  be  proved  ;  all  that  the  plaintiff  was  bound  to  show 
by  his  testimony  to  entitle  him  to  recover,  admitting  the  plea  of 
non  detinet  had  been  pleaded,  was  his  right  to  the  possession  of 
the  property,  and  a  wrongful   detention  by  the  defendant.     The 
instruction  given  by  the   court  was  nevertheless  erroneous,  and 
well  calculated  to  mislead  the  jury;  and  the  defendant  ought  not 
to  be  prejudiced   by  any  general  finding  in   connexion  with  the 
plea  of  non  cepU,  which  has  already  been  determined  to  present 
merely  an  imnmterial  issue.     Possession  of  the  goods  by 
the  defendant  will  not  of  itself  raise  the  legal  presump-  [*449] 
tion   of    an    unlawful   taking    without   also   showing   a 
wrongful  detention   by  a  demand  and  refusal  to  deliver.     For 
non  constat  the  defendant  may  have  acquired  the  possession  law- 
fully, as  by  bailment  and  the  like,  and  in  this  respect  the  action 
of  replevin  is  analogous  to  that  of  trover. 

The  seventh  and  last  error  assigned  arises  out  of  the  overruling 
of  the  defendant's  motion  for  a  new  trial. 

The  evidence  shows  that  the  wagon  and  harness  were  pledged 
to  the  defendant,  Amos,  by  the  plaintiff,  Sinnott,  to  secure  the 
payment  of  $23.50,  and  that  they  were  to  be  kept  by  the  defend- 
ant as  security  until  the  debt  was  paid.  That  subsequently  the 
defendant  told  one  GuUick,  to  whom  he  was  indebted  in  tlie  sum 
of  $29,  that  if  he,  Gullick,  would  procure  the  plaintiff,  Sinnott,  to 
perform  some  mason  work  for  him,  Gullick,  that  they  could  make 
a  turn  by  which  Gullick  could  settle  the  plaintiff's  debt  of  $23.50 
with  him  in  excliange  for  his  own  debt  to  Gullick.  That  the 
work  was  accordingly  performed  for  Gullick  by  Sinnott;  and  that 
Gullick  then  called  on  the  defendant,  Amos,  in  pursuance  of 
said  understanding,  and  offered  him  his  own  notes  and  money 
sufficient  to  satisfy  the  residue  of  Sinnott's  debt,  which  the  de- 
fendant, Amos,  then  refused  to  accept;  and  that  Gullick  after- 
wards paid  the  plaintiff,  Sinnott,  for  his  work. 

This  evidence  shows   that  the  wagon  and  harness  in  contro- 
30.     Scam.  Vol.  4,  465 
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versy  was  in  the  possession  of  the  defendant,  Amos,  rightfully, 
tmd  pledged  to  secure  the  payment  of  a  debt  which  appears  still 
to  be  unsatisfied;  and  although  Amos,  it  seems,  acted  in  bad  faith 
in  refusing  to  perform  his  agreement  with  Gullick,  still  the  debt 
has  not  been  paid.  Nor  is  it  necessary  to  consider  whether  Sin- 
nott, under  the  circumstances,  could  have  legally  compelled 
Amos  to  liquidate  the  amount  of  his  debt  by  making  the  turn 
with  Gullick.  Whatever  his  right  may  have  been  in  tiiis  respect 
it  was  subsequently  waived  by  his  receiving  pa^/ment  from  Gul- 
lick for  his  work.  Upon  the  whole,  I  think  the  defendant  v/as 
entitled  to  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  at  the  costs  of 
the  defendant  in  error,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

ScATES,  Justice,  delivered  the  following  separate  opinion :  I 
concur  in  the  reversal  of  the  judgment,  but  not  in  the  doctrine 
laid  down  in  relation  to  non-suits. 

In  Graham's  Practice  311,  and  Paine  &  Duer's  Practice  539- 
42,  the  doctrine  on  this  subject  is  laid  down  and  the  authorities 
collated. 

It  is  stated  to  be  the  English  rule  that  it  is  optional  with  the 
plaintiff  whether  he  will  submit  to  a  non-suit  or  not.  But 
[*450]  the  matter  was  not  directly  in  issue  in  the  case  of  Wat- 
kins  v.  Towers  et  al.  2  Term  R.  275.  The  motion  was 
made  on  a  rule  to  show  cause  why  a  non-suit  should  not  be  en- 
tered, after  verdict  for  the  plaintiff,  and  upon  the  ground  that 
the  plaintiff  had  not  complied  with  his  undertaking  to  produce 
material  evidence  in  a  county  to  which  the  venue  was  changed, 
and  for  misdirection  of  the  court.  The  court  was  of  opinion  that 
he  had  given  the  material  evidence,  and  that  the  directions  of  the 
judge  were  right,  and  in  overruling  this  motion,  Grose,  J.,  re- 
marked that  they  could  not  order  the  non-suit  without  the  plain- 
tiff's consent.  Paine  &  Duer's  Pract.  39,  note  31;  Graham's 
Pi-act.  311;  1  Barn.  &  Aid.  252:  1  Arch.  Pract.  212;  1  Peters 
471,  497;  9  Price  291;  13  Price  222;  which  are  vouched  for  this 
position.  But  the  courts  of  New  York  have  laid  down  a  different 
doctrine.  If,  in  the  opinion  of  :he  court,  the  testimony  offered 
does  not  ^^upport  the  action,  ithasa  riehtto  non-suit  the  plaintiff. 
12  Johns.  299;  13  Johns.  335;  1  Wend.  376.  And  if  the  court 
refused  to  do  so  on  the  defendants'  motion,  in  a  proper  case,  it  is 
error,  and  a  bill  of  exceptions  will  lie.  19  Johns.  154;  1  Cowen 
845.  And  tlie  only  ground  at  the  trial  is  that  the  proof  is  not 
sufficient  to  support  the  declaration.  2  Wend.  158;  4  Johns. 
403.  So  far,  however,  only  as  to  defects  appearing  in  the  decla- 
ration, which  can  be  taken  advantage  of  in  arrest,  by  writ  of 
error,  etc.  For  if  the  plaintiff  prove  all  he  alleges,  he  cannot  be 
non-suited,  because  he  has   not  stated  a  sufficient  case.     It  is 
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stated  that  if  the  counsel  in  opening-  do  not  state  such  a  case  as 
would,  when  made  out  in  evidence,  entitle  him  to  recover,  the  court 
will  order  a  non-suit.  2  Dunlap's  Pract.  652;  1  Paine  &  Duer's 
Pract.  540.  The  rule  laid  down  in  relation  to  the  evidence  is 
this:  If  the  evidence  would  not  authorize  a  jury  to  find  a  ver- 
dict for  the  plaintiff,  or  the  court  would  set  it  aside,  if  so  found, 
as  contrary  to  evidence,  in  such  cases  it  is  the  duty  of  the  court 
to  non-suit  the  plaintiff;  but  courts  ought  to  be  extremely  cautious 
in  interfering  with  the  province  of  the  jury.  1  Wend.  879;  1 
Paine  &  Duer's  Pract.  540. 

If  the  court  improperly  non-suit  the  plaintiff  the  non-suit  will  be 
set  aside  and  a  new  trial  granted.     13  Johns.  334. 

If  there  be  a  defect  of  proof  as  to  one  count,  but  sufficient  as 
to  another,  and  upon  a  motion  by  the  defendant  for  a  non-suit, 
the  plaintiff  neglect  to  call  the  attention  of  the  court  to  that  fact, 
the  chancellor  seemed  to  think  it  would  be  a  waiver  of  his  right 
to  object  to  the  non-suit;  but  if  the  non-suit  was  ordered  by  the 
court,  without  motion,  the  plaintiff  may  reverse  it  for  error.  2 
Wend.  164;  Graham's  Pract.  312. 

In  the  case  of  The  People,  ex  rel.  Stafford  et  al.  v.  The  Mayor  "^ 
Court  of  Albany^  the  facts  were  that  after  the  cause  was  submitted 
to  the  jury  the  court  took  a  recess,  and  afterwards  received  the 
verdict  for  the  defendant  in  the  absence  of  the  parties, 
and  without  their  express  consent  to  do  so.  The  court  [*  451] 
lield  that  nothing  less  than  express  consent  could  have 
warranted  receiving  it  in  the  absence  of  the  parties.  One  reason 
for  their  being  present  was,  that  the  plaintiff  might,  if  he  wished, 
submit  to  a  non-suit,  which  he  had  a  right  to  do,  and  of  which, 
by  this  proceeding,  he  was  deprived.  1  Wend,  36.  It  is  too 
late  after  the  jury  have  retired  from  the  bar,  by  our  statute. 
Gale's  Stat.  633,  §  18. 

Tlie  advantage  of  suffering  a  non-suit  is,  that  the  plaintiff  may 
bring  another  action  ;  and  whicli  I  understand  to  be  the  same 
when  ordered  by  the  court.  See  1  Paine  &  Duer's  Pract.  541  ; 
Bing.  on  Judgts.  23,  28  ;  Boote's  Suit  at  Law  158 ;  2  Tidd's 
Pract.  917  ;  2  Dunlap's  Pract.  652-3 ;  14  Johns.  340,  there 
cited. 

For  it  is  said  that  it  is  only  in  cases  where  a  verdict  can  be 
given,  that  the  court  can  order  a  non-suit ;  therefore  where,  upon 
calling  the  cause,  the  jury  were  sworn,  and  neither  counsel,  attor- 
neys, parties,  nor  witnesses  appeared,  it  was  holden  that  the  only 
way  was  to  discharge  the  jury,  for  the  plaintiff  could  not  be  non- 
suited, as  no  one  except  the  defendant  had  a  right  to  have  the 
plaintiff  called.  2  Strange  262,  1117 :  Graham's  Pract.  311  ;  1 
Paine  &  Duer's  Pract.  542.  Yet  it  is  said  he  may  be  non-suited 
in  an  undefended  cause.  3  Taunt.  81  ;  4  Barn  &  Aid.  413  ;  I 
Man.  &  Ryl.  261,  a;  Graham's  Pract.  312. 
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From  these  authorities,  the  practice  of  the. courts  in  cases  of 
insufficient  proof,  and  the  good  sense  and  convenience  of  the  rule, 
I  am  disposed  to  believe  that  a  court  may,  on  motion  of  the  de- 
fendant, instruct  the  jury  to  find  as  in  case  of  a  non-suit,  which  is 
in  effect  an  involuntary  non-suit,  ordered  by  the  court,  on  the  de- 
fendant's application ;  and  in  such  case  the  verdict  so  found,  under 
the  direction  of  the  court,  concludes  nothing  between  the  parties  ; 
and  a  non-suit  so  ordered  will  not  preclude  the  plaintiff  from  bring- 
ing another  action,  when  better  prepared,  for  the  same  cause  of 
action.  If  the  court  can  non-suit  the  plaintiff,  after  the  jury  are 
sworn,  I  should  think  it  could  instruct  them  to  return  such  a 
verdict,  as  well  as  to  discharge  them  without  verdict ;  and  if  the 
instruction  may  be  given,  it  must  in  effect  be  the  same  as  order- 
ing it  without  verdict,;  otherwise  the  court  should  not  interfere 
as  to  the  facts. 

Judgment  reversed. 


James  Duncan  y. William  N.  Wickliffe. 

[*452]  Appeal  from  Madison. 

1.  Conveyance — loss  of  deed  not  divest  title.  Where  a  conveyance  of  a  tract  of 
land  is  executed  and  delivered,  the  subsequent  destruction  or  surrender  of  the  deed 
will  not  revest  the  title  to  the  land  in  the  grantor. 

2.  Specific  performance — contract  of  intestate.  All  of  the  heirs  of  an  intestate 
should  be  made  parties  to  a  bill  in  chancery  to  enforce  the  specific  performance  of  a 
contract  made  by  the  intestate,  in  his  lifetime,  to  convey  a  tract  of  land,  (a) 

This  cause  was  heard  in  the  Madison  circuit  court,  at  the 
May  term,  1843,  before  the  Hon.  James  Semple. 

Wm.  Martin  and  N.  D.  Strong,  for  the  appellant.  Geo.  T. 
M.  Dayis,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  Wickliffe- 
filed  his  bill  in  chancery  against  James  Duncan,  alleging,  in  sub- 
stance, that  in  October,  1841,  he  purchased  of  the  defendant  a  lot 
in  the  town  of  Collinsville,  and  jjaid  him  the  full  amount  of  the 
purchase  money  ;  that  the  lot  had  been  previously  conveyed  by 
one  Stoker  to  Coleman  Duncan,  a  brother  of  the  defendant ;  that 
the  complainant  took  a  bond  from  the  defendant  and  Coleman 
Duncan,  by  which  they  agreed  to  convey  the  lot  to  him,  on  or 

Cases  Citing  Text.  Stats.  (18S5)  p.  Si]  which  provides  that 

(a')   Upon   application  by  executor  for  executor  or  administrator  mav  perform  de- 

auilioriiy  lo  convey  real  estate  which  his  cedent's  contracts  when  directed  so  to  do 

lestalor  had  sold,  heirs  of  testator   must  by    county    court.     And    see  R.    S.  1874, 

be  made  parties.     Eaton  v.  Bryan,  iS  111.  Conirac  !  s   ch.  29,  g  2,  et  seq  ;  S.  &  C's. 

525-  ^tats.   p.   566;  Cothran's  Stats.  (18S5)  p. 

bee  R.  S.  1874,  Administration,  ch.  3,  303. 
§  127  ;  [S.  &  C's  Stats,  p.  24S  ;  Co'.hran's 
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before  the  1st  of*  March,  1842.  The  bill  further  charges  that 
Coleman  Duncan  died  intestate  in  January,  1842,  leaving  the  de- 
fendant his  only  heir  at  law ;  that  the  deed  from  Stoker  to  Cole- 
man Duncan  was  never  recorded,  and  that  after  the  death  of  his 
brother,  the  defendant  caused  the  deed  to  be  surrendered  and 
took  from  Stoker  a  conveyance  to  himself,  which  had  not  been 
recorded.  The  bill  then  charges  a  refusal  on  the  part  of  the  de- 
fendant to  convey,  and  concludes  with  a  prayer  for  a  specific  per- 
formance of  the  contract. 

The  answer  of  the  defendant  admits  the  purchase  and  the  making 
of  the  bond,  but  denies  full  payment  of  the  purchase  money  ;  ad- 
mits that  the  legal  estate  in  the  lot  was  in  Coleman  Duncan,  by 
the  conveyance  from  Stoker ;  admits  that  Coleman  Duncan  died 
intestate,  but  states  that  he  left,  as  his  heirs  at  law,  five  brothers 
and  sisters,  including  the  defendant;  admits  the  procurement  of 
the  deed  from  Stoker  in  the  manner  charged,  and  offers  to  convey 
the  lot  on  payment  of  the  purchase  money.  There  was  a  replica- 
tion to  the  answer.  Depositions  were  taken  ;  but  the  testimony 
relates  entirely  to  the  subject  of  the  payment  of  the  purchase 
money. 

On  the  final  hearing,  the  court  decreed  that  the  de- 
fendant should,  within  thirty  days,  cause  his  deed  from  [*  453] 
Stoker  to  be  recorded,  and  convey  the  lotto  the  complain- 
ant, with  covenants  of  warmnty,  and   pay  the  costs  of  the  suit. 
To  reverse  that  decree  an  appeal  is  prosecuted. 

The  principal  question  arising  from  the  assignment  of  errors  is 
whether  the  necessary  parties  were  before  the  court ;  and  that 
question  will  only  be  considered. 

It  is  asserted  by  the  complainant,  and  admitted  by  the  defend- 
ant, that  the  legal  title  to  the  premises  in  dispute  was  conveyed 
by  Stoker  to  Coleman  Duncan,  and  that  the  latter  died  without 
parting  with  the  estate.  The  deliv.-ry  of  the  deed  absolutely 
vested  the  legal  estate  in  Coleman  Duncan,  and  on  his  decease,  it 
descended  to,  and  was  vested  in  his  heirs  at  law.  The  subsequent 
destruction  or  surrender  of  the  deed  did  not  operate  to  revest  the 
title  in  Stoker.  Nicholson  v.  Halsey^  1  Johns.  Ch.  R.  417  ; 
Jackson  v.  Page,  4  Wend.  585  ;  Jackson  v.  Anderson,  4  Wend. 
474.  On  the  death  of  Coleman  Duncan,  therefore,  the  legal  title 
became  vested  in  his  heirs.  The  bill  alleges  that  the  defendant 
was  his  sole  heir.  The  answer  denies  this  allegation,  and  insists 
that  there  were  four  other  heirs  beside  the  defendant,  and  gives 
their  names  and  places  of  residence.  This  statement  of  the  an- 
swer is  directly  responsive  tp  a  material  allegation  of  the  bill,  and 
being  uncontradicted  by  the  proof,  is  to  be  considered  as  true. 
This  establishes  the  fact,  that  the  legal  estate  was  in  five  persons, 
as  tenants  in  common. 

In  this  proceeding,  instituted  for  the  only  purpose  of  enforcing 
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the  specific  performance  of  an  agreement  made  by  Coleman  Dun- 
can, the  former  owner,  to  convey  the  premises  to  the  complain- 
ant, but  one  of  these  persons  is  made  a  defendant.  The  otjiers 
ou'^lit  certainly  to  have  been  made  parties,  and  an  opportunity 
afforded  them,  of  contesting  tlie  fact,  whether  their  ancestor  had 
done  an  act  by  which  their  interest  in  the  lot  coukl  be  divested. 
On  the  filing  of  the  answer,  the  complainant  should  have  amended 
his  bill,  by  making  these  individuals  defendants,  and  thus  have 
brought  before  the  court  all  of  the  parties  interested  in  the  subject 
matter  of  the  litigation. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings.  The  complainant  has  leave  to 
amend  his  bill  by  making  new  parties.  The  costs  of  this  appeal 
are  to  be  paid  by  the  complainant. 

Decree  reversed. 


Green  W.  Bruce  v.  Miers  F»  Truett. 

[*  454]  Error  to  Jo  Daviess. 

1.  New  trial — netvly  discovered  evidence.  Upon  a  motion  for  a  new  trial,  because 
the  verdict  is  against  evidence,  or  on  account  of  newly  discovered  evidence,  or  the  re- 
cent ability  to  procure  that  which  was  previously  known  to  exist,  it  has  been  repeatedly 
decided,  that  a  statement  of  all  the  testimony  given  on  the  former  trial  is  in  general 
indispensable,  in  order  to  inform  the  court  of  the  merits  of  the  application. 

2.  Same — not  for  cumulative  testimony.  A  court  will  rarely  grant  a  new  trial  for 
the  purpose  of  letting  in  cumulative  testnnony.  (a) 

3.  Same — affidavit,  subject  to  scrutiny.  An  affidavit  made  upon  a  motion  for  a  new 
trial  is  not  of  that  class  which  the  court  is  under  a  legal  obligation  to  treat  as  true,  al- 
though it  may  bear  upon  its  face  the  impress  of  falsehood  ;  but  it  is  subject  to  the 
scrutiny  of  its  judgment  and  reason. 

4.  Same — same,  sufficiency.  Semble,  That  an  affidavit  may  be  sufficient  for  the 
purpose  of  continuing  a  cause,  and  at  the  same  time  insufficient  to  obtain  a  new  trial. 

This  cause  was  heard  in  the  court  below  at  the  June  term, 
1841,  before  the  Hon.  Thomas  C.  Browne  and  a  jury.  Verdict 
was  rendered  for  the  plaintiff  for  $452.  A  motion  was  made  for 
a  new  trial,  which  was  overruled,  and  judgment  rendered  on  the 
verdict.  The  defendant  brought  the  cause  to  this  court  by  writ 
of  error. 

M.  Brayman  and  E.  B.  Washburne,  for  the  plaintiff  in  error: 
An  appeal  is  allowed  from  the  judgment  of  the  circuit  court 
overruling  a  motion  for  a  new  trial.  Laws  of  1837,  special  ses- 
sion, 109;  Smith  v.  Schultz,  1  Scam.  490;  Schlencker  v.  Risley, 
3  Scam.  486. 

The  law  intends  that  every  one  shall  have  a  fair  trial ;  and  if 

Casks  Citing  Text.  dence,  unless  such  evidence  is  decisive, 

(rt)  New  irial  will  not  be  granted  merely      Sulzer  z^.  Yott,  57  111.  164,  167. 
to  let  in  newly  discovered  cumulative  evi- 
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by  any  misfortune  or  accident,  without  any  fault  on  his  part,  a 
party  has  been  unable  to  present  the  merits  of  his  case  before 
the  jury,  as  a  general  rule  the  court  will  allow  him  another  hear- 
ing on  such  terms  as  may  be  decided  equitable.  Per  Caton, 
Justice,  in  3  Scam.  486  ;  vide  also  2  Wash.  C.  C.  R.  440 ;  Gra- 
ham's Pract.  629,  title  New  Trials  ;  2  Howard's  Miss.  772,  891 ; 
2  Wm.  Blac.  955. 

The  affidavit  of  Bruce  shows,  that  although  before  the  trial  he 
knew  that  a  witness  had  been  in  existence  who  could  prove  cer- 
tain material  facts,  yet  that  he  did  not  know  of  his  residence,  or 
]iow  or  jvhen  he  could  obtain  his  testimony;  but  that  after  the  trial, 
he  ascertained  his  residence  for  the  first  time,  and  that  he  could 
have  his  testimony,  etc. 

There  is  no  difference  between  newly  discovered  evidence,  and 
the  discovery  of  some  new  fact,  without  which  such  evidence 
could  not  be  made  available. 

This  must  be  considered  an  application  for  a  new  trial, 
on  the  ground  of  newly  discovered  evidence.  [*  455] 

As  to  what  is  necessary   to  obtain  a  new  trial  on   the 
ground  of  newly  discovered  evidence.     10  Wend.  292;  7  Co  wen 
369. 

The  defendant  could  not  have  obtained  a  continuance  of  the 
cause.     This  appears  from  the  facts  stated  in  the  affidavit. 

Lord  Mansfield,  in  3  Burr.  1513,  lays  down  the  general  rule  in 
relation  to  putting  off  trials.  He  says  three  things  are  necessary 
to  put  off  a  trial: 

1.  That  the  witness  is  really  material,  and  appears  to  the 
court  to  be  so. 

2.  That  the  party  who  applies  has  been  guilty  of  no  neglect. 

3.  That  the  witness  can  be  had  at  the  time  to  which  the  trial 
is  deferred. 

Our  statute  only  differs  from  the  common  law  in  this,  that  it 
requires  the  residence  of  the  witness  to  be  stated,  and  the  facts 
that  the  witness  can  prove  to  be  set  out,  in  order  that  the  materi- 
ality of  those  facts  may  be  judged  of  by  the  court. 

Bruce  could  not  have  sworn  where  the  witness  resided,  or  that 
he  could  have  his  testimony  at  any  future  time;  or  even  that  the 
witness  was  alive.  He  could  not  have  made  such  an  affidavit  as 
would  have  entitled  him  to  a  continuance. 

The  court  will  not  drive  a  party  to  make  an  application  for  a 
continuance  that  must  be  rejected. 

S.  T.  LOGA.N  and  A.  Lincoln,  for  the  defendant  in  error. 

Wilson,  Justice,  delivered  the  opinion  of  the  court:  After  trial 
and  verdict  against  the  defendant,  in  the  court  below,  he  applied 
for  a  new  trial,  which  was  refused.  To  reverse  that  decision 
this  appeal  is  prosecuted. 

The  motion  for  a  new  trial  was  founded  on   an  affidavit  made 
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by  the  defendant  himself,  setting  forth  that  he  believed  that  ]ie 
could  iirove  by  one  O.  EUers,  that  $300,  which  was  charged  in 
tlie  plaintiff's  account,  and  for  which  the  verdict  was  in  part  ren- 
dered, was  paid  to  him  by  O.  EUers,  as  clerk  of  the  plaintiff,  in 
discluirge  of  a  note  which  he  held  against  the  plaintiff.  He  also 
states  that  Ellers  left  the  country  before  the  commencement  of 
this  suit,  and  that  althougn  he  had  made  diligent  search  and  en- 
quiry, he  had  been  unable  to  obtain  any  knowledge  of  his  place 
of  residence,  before  the  trial;  but  that  since  then,  he  had  learned 
that  he  was  in  the  State  of  Delaware,  and  would  be  able  to  take 
his  deposition  by  the  next  term  of  the  court,  if  allowed  a  new 
trial. 

This  is  a  strong  affidavit;  but  from  the  manner  in  which  the 
case  is  presented,  there  are  several  objections  to  its  sufficiency 
for  the  object  intended.  This  application  is  not  made 
[*  456]  upon  the  ground  of  newly  discovered  testimony,  though 
it  is  of  that  character  ;  and  to  enable  the  court  fully  to 
understand  its  merits,  the  bill  of  exceptions  should  have  embodied 
the  testimony  given  upon  the  trial.  This,  however,  it  does  not 
do,  and  without  a  knowledge  of  the  testimony  in  the  cause  we  are 
unable  to  determine  to  what  extent  the  testimony  expected  to  be 
procured  would  be  availing  upon  a  rehearing,  or  wdiether  it  would 
not  be  merely  cumulative. 

Upon  a  motion  for  a  new  trial,  because  of  the  verdict  being 
against  evidence,  or  on  account  of  newly  discovered  evidence, 
or,  as  in  this  case,  the  recent  ability  to  procure  tliat  which  was 
previously  known  to  exist,  it  has  been  repeatedly  decided  that  a 
statement  of  all  the  testimony  given  upon  the  former  trial,  is,  in 
genera],  indispensable,  in  order  to  inform  the  court  of  the  merits 
of  the  application;  and  this  case  illustrates  the  propriety  of  the 
I'ule.  For  aught  that  appears,  the  testimony  adduced  by  the 
plaintiff",  in  support  of  his  account,  may  have  been  so  conclusive 
as  altogether  to  outweigh  the  testimony  given  by  the  defendant, 
as  well  as  that  which  he  expects  to  procure;  and  if  so,  there  was 
no  propriety  in  awarding  a  new  trial.  Nor  does  it  appear  but  that 
the  defendant  introduced  evidence  tending  to  prove  the  same 
facts,  wiiich  he  thinks  he  can  prove  by  this  absent  witness.  If 
such  were  the  fact,  his  testimony  would  be  but  cumulative,  a  kind 
of  evidence  that  the  court  will  rarely  grant  a  new  trial  for  the 
purpose  of  letting  in.  Under  these  circumstances,  then,  we  can- 
not say  the  defendant  was  entitled  to  a  new  trial.  If  he  had  not 
been  willing  to  go  to  trial  Avithout  the  testimony  which  he  now 
seems  to  consider  so  important,  he  ought  to  liave  moved  for  a 
continuance  of  the  cause,  for  the  purpose  of  enabling  liim  to  pro- 
cure his  testimony.  For  this  purpose  the  court  would  most 
probably  have  considered  the  affidavit  sufficient,  though  it  might 
well  doubt  its  sufiBciency  to  set  aside  a  verdict  which,  the   party 
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had  voluntarily  agreed  to  risk.  This  is  not  of  that  class  of  affi- 
davits which  the  court  is  under  a  legal  obligation  to  treat  as  true, 
although  it  may  bear  upon  its  face  the  impress  of  falsehood,  but 
it  is  subject  to  the  scrutiny  of  its  judgment  and  reason;  and  when 
thus  tested,  without  charging  tlie  defendant  with  falsehood,  we  are 
constrained  to  say  that  it  would  have  required  a  large  share  of 
credulity  in  the  court,  to  have  given  implicit  credit  to  the  state- 
ment of  the  defendant,  that  he  had  made  the  most  diligent  searcli 
and  enquiry  for  about  two  years,  to  ascertain  the  place  of  resi- 
dence of  the  witness,  in  order  to  take  his  deposition,  which  had 
proved  entirely  unavailing;  but  as  soon  as  the  verdict  was  rendered 
against  him,  and  a  knowledge  of  this  fact  was  thought  necessary 
to  procure  a  new. trial,  it  was  at  once  discovered,  on  the  same 
day  the  verdict  was  rendered,  and  by  means  that  are  not  dis- 
closed. To  have  given  the  semblance  of  truth  to  a  statement  of 
such  equivocal  character,  the  party  should  at  least  have  explained 
the  means  by  which  this  opportune  discovery  was  made, 
and  he  not  having  done  so,  the  court  for  that  reason  [*457] 
might  have  properly  refused  a  new  trial.  The  judgment 
is  therefore  affirmed. 

Judgment  affirmed. 


John  Morrison  v.  John  Hinton,  for  the  use  of  Moses 

SiLVERBURG. 

Error  to   Jo  Daviess. 

1.  Certificate — of  magistracy.  A  clerk's  certificate  of  the  official  character  of 
the  justice  of  ihe  peace,  which  ceriifies  that  he  was  such  officer  at  the  date  of  the  cer- 
tificate, is  not  evidence  of  the  official  character  of  the  justice,  at  a  prior  time  when  he 
rendered  a  judgment  which  he  has  certified  to;  nor  is  such  certificate  of  the  clerk' 
aided  by  the  certificate  of  the  presiding  judge,  that  it  is  in  due  form  of  law. 

2.  Evidence — error  in  excluding  not  always  reversed.  Where  there  is  a  valid  ob- 
jection to  the  admissibility  of  the  certificate  of  a  fact  in  evidence,  but  such  certificate 
IS  excluded  upon  erroneous  grounds,  the  judgment  should  not  be  reversed,  if  it  appear 
that  such  objection  could  not  have  been  removed  at  the  time  the  certificate  was  offered, 
if  it  had  then  been  made. 

The  defendant  in  error  instituted  a  suit  before  a  justice  of  the 
peace  of  Jo  Daviess  county,  upon  a  promissory  note  of  $100, 
against  the  plaintiff  in  error,  who  defended  the  suit,  and  the  jus- 
tice dismissed  it.  Silverburg  appealed  to  the  circuit  court,  where 
the  cause  was  heard  at  the  November  term,  1841,  before  the  Hon. 
Thomas  C.  Browne  and  a  jur3^  Verdict  was  found  against 
Morrison  for  $108.50,  upon  which  judgment  was  rendered. 

On  the  trial  in  the  court  below,  after  the  plaintiff  had  intro- 
duced the  note  in  evidence,  the  defendant  offered  in  evidence  a 
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transcript  of  a  judgment  rendered  by  one  Cyrus  K.  Lord,  a  jus- 
tice of  the  peace  of  Grant  county,  in  the  territory  of  Wisconsin, 
against  said  Morrison,  as  garnishee  of  said  Hinton,  for  the  amount 
of  said  note.  Annexed  to  the  transcript  was  the  following  cer- 
tificate : 

"  Territory  of  Wisconsin^ 
County  of  Grant, 
I,  John  S.  Fletcher,  clerk  of  the  district  court  in  and  for  said 
county  of  Grant,  do  hereby  certify  that  Cyrus  K.  Lord,  whose 
name  witliin  appears,  is  an  acting  justice  of  the  peace,  in  and  for 
the  said  county  of  Grant,  and  duly  qualified  as  such  justice  of  the 
peace,  and  that  full  faith  and  credit  are  to  be  given  to  all  his  offi- 
cial acts  as  justice  of  the  peace ;  and  that  the   within  signature 

purporting  to  be  his  is  his  genuine  signature. 
[*458]       In  testimony  whereof,  I  have  hereto  set  my  hand  and 
the  seil  of  the  said  court,  at  Lancaster,  this  16th  day  of 
November,  1840. 

"John  S.  Fletcher,  Clk.  Dist.  Ct. 
[Seal.]  G.  Co.,  W.  T." 

Annexed  to  this  certificate  was  the  certificate  of  the  presiding 
■judge  of  the  court,  that  Fletcher  was  its  clerk,  etc.,  and  that  his 
certificate  was  in  due  form  of  law. 

The  plaintiff  ol)jected  to  the  admission  of  these  transcripts,  be- 
cause it  did  not  appear  that  there  was  any  special  law  in  the  stat- 
utes of  Wisconsiu,  authorizing  the  clerk  of  the  district  couit  of 
Grant  county,  Wisconsin  territory,  to  certify  to  the  official  char- 
acter of  justices  of  the  peace.  Whereupon  the  defendant,  by  liis 
counsel,  offered  and  read  in  evidence  §  3  of  "an  act  cc.^cerning 
justices  of  the  peace,"  from  the  statutes  of  Wisconsin,  page  32U, 
as  follows :  "  Every  justice  of  the  peace  hereafter  appointed, 
l)efore  lie  enters  on  the  duties  of  his  office,  and  all  justices  of  the 
peace  now  in  office,  Avho  have  not  complied  with  the  requisitions 
of  this  act,  shall  take  an  oath  or  affirmation  to  su})port  the  Con- 
stitution of  the  United  States,  and  to  administer  justice  without 
respect  to  persons,  and  faithfully  to  discharge  and  perform  all  the 
duties  of  his  said  office,  according  to  the  best  of  his  abilities  and 
understanding,  which  oath  or  affirmation  shall  be  made  in  writ- 
ing, and  filed  and  recorded  in  the  office  of  the  clerk  of  the  district 
court  of  the  county  in  which  such  justice  of  the  peace  may  reside, 
and  shall  execute  to  the  treasurer  of  the  same  county,  a  bond 
with  two  or  more  sureties,  to  he  approved  of  by  the  treasurer  of 
the  county,  and  filed  and  recorded  in  the  office  of  the  said  clerk 
of  the  district  court,  in  the  penal  sum  of  $500."  The  defendant 
then  offered  in  evidence  and  read  from  said  statute,,  page  246,  the 
following:  "The  records  and  judicial  proceedings  of  any  court 
of  any  state  or  territory,  or  of  the  United  States,  shall  be  admis- 
sible, in  evidence  in  all  cases  in  this  territory,  when  authenticated 
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b}^  the  attestation  of  the  clerk,  prothonotary,  or  other  officer  hav- 
ing charge  of  the  records  of  such  court,  with  the  seal  of  such 
court  annexed." 

The  defendant,  by  his  counsel,  read  further  from  the  same 
book,  page  248 :  "  Where  a  certified  copy  of  any  affidavit,  rec- 
ord, document,  or  other  paper  is  allowed  by  the  law  to  be  evi- 
dence, such  copy  shall  be  certified  by  the  officer  in  whose  custody 
the  same  is  required  by  law  to  be,  to  have  been  compared  by  him 
with  the  original,  and  to  be  a  correct  transcript  therefrom,  and 
of  the  whole  of  such  original ;  and  if  such  officer  have  any  official 
seal  bylaw,  such  certificate  shall  be  authenticated  by  such  seal." 
The  objection  was  sustained  by  the  court ;  to  which  decision  the 
defendant  excepted,  and  brought  the  cause  to  this  court  by  writ 
of  error. 

N.  H.  Purple  and  T.  Campbell,  for  the  plaintiff  in  error. 

Joseph  B.  Wells  (with  whom  was  A.  L.  Holmes), 
for  the  defendant  in  error,  cited  Trader  et  al.  v.  McKee,   [*459] 
1  Scam.  558;  Warner  v.  Flagg,  2  Pick.  448;  Mahurin   v. 
Bickford,    6    N.    H.   567;  Thomas  v.    Robinson,    3    Wend.    269; 
Statutes  of  Wisconsin  320,  §  4,  321,  §  9. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court : 
The  sufficiency  of  the  certificate  of  the  clerk  of  the  district  court 
of  Grant  county,  in  the  territory  of  Wisconsin,  to  prove  the 
official  character  of  a  justice  of  the  peace  in  said  county,  by 
whom  several  judgments  sought  to  be  given  in  evidence,  pur- 
ported to  have  been  rendered,  is  the'  only  question  to  be 
decided.  The  court  below  rejected  the  evidence  because  the 
official  character  of  the  justice  was  not  verified  by  the  proper 
officer.  Admitting  the  reason  assigned  for  this  decision  to  be 
insufficient,  yet  if  there  was  a  valid  objection  to  the  sufficiency 
of  the  clerk's  certificate  to  prove  the  fact  for  which  it  was  intro- 
duced, and  that  defect  appeared  upon  its  face  and  was  of  such  a 
character  that  it  could  not  have  been  removed  at  the  time,  had 
it  been  relied  upon,  this  court  is  bound  to  notice  it,  and  for  that 
reason  affirm  the  judgment.  This  is  the  situation  of  the  present 
case;  and  we  are  to  decide  upon  the  correctness  of  the  judg- 
ment of  the  court  below  upon  its  conclusion,  and  not  upon 
the  justness  of  the  reasoning  by  which  that  conclusion  was 
attained. 

The  clerk  has  certified  to  the  official  character  of  the  justice 
of  the  peace  at  the  time  of  certifying,  but  he  does  not  certify 
that  he  was  a  justice  at  the  time  the  judgments  appear  to 
have  been  rendered  by  him.  This  is  a  fatal  defect,  and  such  as 
could  not  have  been  overcome.  Evidence  that  this  person  was 
a  justice  of  the  peace  at  the  date  of  the  certificate  does  not 
})iove  that  he  Avas  such  several  months  prior  to  that  time,  when 
the  judgments   were   rendered.      Nor  is  this   objection   to   the 
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clerk's  certificate  obviated  by  that  of  the  judge  of  Wisconsin 
certifying  that  it  is  in  due  form  of  law.  That  can  add  nothing 
to  the  certificate  of  the  former,  nor  dispense  with  the  statement 
of  any  material  fact  by  him.  His  certificate  is  therefore  defec- 
tive in  not  having  relation  to  the  official  character  of  the  justice 
at  the  time  he  acted  in  that  capacity,  in  rendering  the  judgments 
proposed  to  be  given  in  evidence. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 

I  Note.  See  La  Fayette  Bank  of  Cincinnati  v.  Stone,  i  Scam.  424;  King  v.  Dale,  r 
Scam.   513;   Trader  et  al.  v.  McKee,  i   Scam.  558;  Jackson  v.  The  People,  2  Scam. 


Stephen  R.  Rowan  v.  Susannah  Dosh,  exec,  of  Joseph  Dosh. 

[*46o]  Error  to  Gallatin. 

I.  New  Trial — record  must  show  evidence.  Where  the  error  relied  upon  to  reverse 
a  judgment  is  that  the  court  below  ought  to  have  granted  a  new  trial,  for  the  reason 
that  the  verdict  was  contrary  to  evidence,  the  bill  of  exceptions  should  state  that  the 
whole  evidence  is  disclosed  therein,  otherwise  it  cannot  be  the  basis  of  an  assignment 
of  error,     (a) 

This  cause  was  heard  in  the  court  below  at  the  May  term, 
1843,  before  the  Hon.  Walter  B.  Scates  and  a  jury.  Verdict 
was  rendered  for  the  plaintiff  for  -$176.07.  The  defendant 
moved  for  a  new  trial.  The  plaintiff  remitted  $11.39,  and 
the  court  denied  the  motion  and  rendered  judgment  for  the 
residue.  The  defendant  brought  the  cause  to  this  court  by  writ 
of  error. 

M.  Y.  Johnson  (with  whom  was  H.  Eddy),  for  the  plaintiff 
in  error. 

J.  A.  McDouGALL,  for  the  defendant  in  error: 

The  court  will  not  set  aside  a  verdict  where  there  is  conflict- 
ing testimony,  although  it  appears  that  the  strength  of  evidence 
was  against  the  verdict.  Swan  v.  Hall,  2  Wils.  45;  Douglass  v. 
Toussey,  2  Wend.  356. 

The  record  does  not  purport  to  set  out  all  the  testimony,  and 
tlie  court  cannot  therefore  determine  as  to  the  correctness  of  the 
finding.     Rogers  v.  Hall,  3  Scam.  45. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  court :  This 
was  an  action  of  assumpsit  commenced  by  Susannah  Dosh,  as 
executrix  of  Joseph  Dosh,  deceased,  for  work  and  labor  per- 
lormed  by  the  testator,  as  carpenter    and   joiner,  for    the    de- 

Cases  Citing  Text.  CUark    v.   Willis,    i6  111.  6i;    Miller  v. 

la)    Rule  stated  in  head  note  enforced,       Metzger,  i6  111.  390,  393. 

476 


1843.]  WiLLARD  V.  The  People.  461 

Syllabus. 

fendant  Rowan.  The  defendant  pleaded  non  assumpsit  and 
other  pleas.  The  cause  was  tried  by  a  jury,  who  found  a  verdict 
for  the  plaintiff  below.  A  motion  was  made  for  a  new  trial,  on 
the  ground  that  the  jury  decided  contrary  to  evidence,  which 
was  overruled  by  the  circuit  court.  To  this  decision  Rowan  ex- 
cepted. The  bill  of  exceptions  taken  in  the  case  is  very  inartifi- 
cially  drawn,  and  it  is  extremely  difficult  to  ascertain  the  precise 
character  of  the  controversy  between  the  parties.  A  long  account, 
amounting  to  $956,  was  produced  on  the  trial,  and  three  witnesses 
were  sworn  by  the  plaintiff  to  prove  the  work  done,  its  measure- 
ment, and  its  value.  The  statement  of  their  testimony  is  so  con- 
fused that  it  is  impossible  to  ascertain  the  data  on  which  two  of 
them  came  to  the  conclusion  that  the  work  done  was  worth 
$804.07.  Part  of  the  testimony  of  the  last  witness  introduced 
by  the  defendant  below  is  as  follows  :  "Mr.  Cassel  was  ex- 
amined to,  and  fixed  the  value  in  like  manner,  upon  the  [*  461] 
items  not  priced  by  Mr.  Nicholson  and  Polunts."  The 
statement  of  the  testimony  of  Cassel  is  altogether  indefinite  and 
uncertain.  The  bill  should  have  contained  a  statement  of  the 
value  fixed  by  him,  in  the  portion  of  the  work  not  valued  by  the 
other  witnesses. 

It  is  impossible  for  this  court,  in  consequence  of  the  great  im- 
perfection of  the  bill  of  exceptions,  to  determine  whether  the  cir- 
cuit court  should  have  granted  a  new  trial.  This  court  has  re- 
peatedly held,  that  where  the  error  relied  on  to  reverse  the 
judgment  below  is  that  the  court  below  ought  to  have  granted  a 
new  trial  for  the  reason  that  the  verdict  was  contrary  to  evidence, 
the  bill  must  state  that  the  whole  of  the  evidence  is  included  in 
the  bill.  The  bill  nowhere  states  that  fact ;  on  the  contrary,  it 
is  evident  that  it  does  not  contain  all  the  evidence.  This  is  fatal. 
It  being  the  duty  of  the  party  taking  the  exceptions,  to  have  in- 
cluded in  the  bill  of  exceptions  all  the  testimony  given  in  the  case, 
and  he  having  failed  to  do  so,  the  bill  of  exceptions  cannot  be  re- 
garded as  the  basis  of  an  assignment  of  errors. 

The  judgment  is  consequently  affirmed  with  costs. 

Judgment  affirmed. 


Julius  A.  Willaed  v.  The  People  of  the  State  of  Illinois. 

Error  to  Moj'gan, 

1.  Slavery — harboring  slave.  It  is  an  offence  punishableby  indictment,  under  the 
statute  of  Illinois,  to  unlawfully  harbor  or  secrete  a  slave  owing  service  to  a  resident 
of  another  state,  while  such  resident  is  passing  with  the  slave  through  this  state. 

2.  Same — same.  §149  of  the  criminal  code  provides  that  "If  any  person  shall  har- 
bor or  secrete  any  negio,  mulatto,  or  person  of  color,  the  same  being  a  slave  or  ser- 
vant, owing  service  or  labor  '  j  any  other  persons,  whether  they  reside  in  this  state  or 
in  any  other  state  or  territory,  or  district,  within  the  limits  and   under  the  jurisdic- 
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tion  of  the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the  lawful  owner  or 
owners  of  such  slaves  or  servants  from  retaking  them  in  a  lawful  manner,  every  such 
person  so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  exceed- 
ing $500,  or  imprisoned  not  exceeding  six  months."  The  latter  clause  of  this  section 
falls  within  the  principles  of  the  decision  in  the  case  of  Prigg  v.  Pennsylvania,  16 
Peters  539,  where  it  is  decided  that  the  power  to  legislate  on  the  subject  of  fugitive 
slaves,  as  provided  in  the  third  clause  of  §  2,  of  article  IV.  of  the  constitution  of  the 
United  Slates,  belongs  exclusively  to  congress;  and  that  no  stale  can  pass  any  law 
either  amendatory  or  ancillary  to  the  legislation  of  congress  upon  this  subject  ;  that 
any  state  legislation  ini ended  to  aid  the  master  or  punish  individuals,  in  addition  to 
penalty  imposed  by  the  acts  of  congress  for  hindering  the  owner  from  recovering  his 
slave,  is  ancillary  10  the  acts  of  congress,  and  therefore  unconstitutional  and  void. 
But  the  first  clause  of  said  section  does  not  ;  it  is  a  mere  police  regulation  for  the  preser- 
vation of  order,  and  though  it  may  incidentally  afford  protection  to  the  rights  of  slave- 
holders, it  is  so  indispensable  to  our  well  being,  and  the  good  order  of  our  own  officers 

that  it  cannot  be  doubted  that  it  is  neither  ancillary  to  the  acts  of  coi  gress 
[*  462]  nor  in  violation  of  the  constitution  of  the  United  States,  nor  repugnant  to  our 

own  constitution,  or  to  the  ordinance  of  178?. 

3.  Presumption — of  personal  freedon.  All  persons  in  this  state  are  deemed  to  be 
free. 

4.  Constitutional  Law — recognition  of  slavery.  §  49  of  the  criminal  code  most 
distinctly  recognizes  the  institution  of  slavery  in  some  of  these  United  States,  and  has 
provided,  by  penal  enactment,  that  none  shall  harbor  or  conceal  a  slave,  within  the 
state,  who  owes  service  out  of  it;  and  to  this  extent  this  state  has  expressly  recognized 
and  enforced  the  law  of  comity,  which  every  state  or  government  may  or  may  not  do, 
as  it  chooses. 

5.  Law  OF  Nations — right  of  transit.  By  the  lavir  of  nations  the  citizens  of  one 
government  have  the  right  of  passage  through  the  territory  of  another,  peaceably,  for 
business  or  pleasure,  and  that  too,  without  tlie  latter  acquiring  any  right  over  their 
persons  or  property.  This  international  right  the  courts  of  Illinois  could  not  deny  to 
citizens  of  other  states,  without  a  violation  of  duty.  iVIuch  less  can  they  disregard  the 
constitutional  rights  of  a  citizen  of  one  of  the  slates,  to  all  the  rights,  immunities  and 
privileges  of  citizens  of  the  several  states. 

6.  Same — passage  of  slave.  A  slave  does  not,  by  the  constitution  of  Illinois  become 
free  by  coming  into  the  state  for  the  mere  purpose  of  passage  through  it,  and  such  com- 
ing inlo  the  state  is  not  an  introduction  of  slavery  therein.     {«) 

The  plaintiff  in  error  was  indicted  at  the  March  term,  1843,  of 
the  Morgan  circuit  court,  the  Hon.  Samuel  D.  Loockwood  pre- 
siding, for  secreting  a  woman  of  color  owing  service  to  a  resident 
of  Louisiana.  Judgment  was  rendered  against  the  defendant 
upon  demurrer  to  the  indictment,  and  he  was  sentenced  to  pay  a 
fine  of  $20  and  costs.  To  reverse  this  judgment  he  prosecuted  a 
writ  of  error  to  this  court. 

J.  H.  Collins  (with  whom  was  A.  Cowles,  Wm.  Brown,  and 
H.  B.  McCluue),  for  the  plaintiff  in  error:  1.  If  the  master 
bring  his  slave  into  a  state  where  slavery  does  not  exist,  such  slave 
becomes  free. 

Slavery  is  an  artificial  condition,  created  against  natural  right 
and  justice;  and  cannot  exist  except  by  positive  law.  The  law 
dechuiiig  this  condition  is  opposed  to  the  divine  law.  Those  pre- 
cepts of  tlie  Savior  which  command  all  men  to  love  their  neigh- 
'bor  as  themselves,  and  to  do  to  others  as  they  would  have  others 

(a)  See  the  thirteenth  amendment  to  the       1874  p.,  17  ;  S.  &  C's.  Stats,  p.  38. 
Constitution  of  the  United  Stales.     R.  S. 
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to  do  to  them,  strike  at  the  root  of  slavery.  The  true  practical  re- 
sult of  obedience  to  these  commands  would  be  the  immediate 
emancipation  of  every  slave  on  eartli ;  for  slavery  cannot  exist  an 
instant  where  these  precepts  are  observed  in  their  spirit  and  mean- 
ing- 

*'That  slavery  is  contrary  to  nature  will  scarcely  be  denied. 
That  every  man  has  a  natural  right  to  the  f'ruits  of  his  ov^  n  labor 
is  generally  admitted;  and  that  no  other  person  can  rightfully  de- 
prive him  of  those  fruits,  and  appropriate  them  against  his  will, 
seems  to  be  the  necessary  result  of  the  admission."  Common- 
wealth V.  Aves,  18  Pick.  193 ;    Antelope,  10  Wheat.  120. 

"Slavery  is  a  relation  founded  in  force,  not  in  right,  existing, 
where  it  does  exist,  by  force  of  positive  law,  and  not  recognized 
as  founded  in  natural  right."     18  Pick.  193. 

"Slavery  is  condemned  by  reason  and  the  law  of  nature.    It  ex- 
ists,  and  can  only  exist,   throuoh  municipal  regulations." 
Harvey  v.  Decker,  Walker's  Mis^s.  36.  [  *463] 

The  courts  in  the  slaveholding  as  well  as  the  free  states, 
and  also  in  England  and  France,  hold  the  same   language,   that 
slavery  is  contrary  to  the  law  of  nature,  and  cannot  exist  except 
by  positive  law.     14  Martin  404,  Sommersettes'  case,  20  Howell's 
State  Trials  1 ;  Forbes  v.  Cochrane,  2  Barn.  &  Cres.  448. 

Slavery  is  local  and  cannot  exist  beyond  the  jurisdiction  creating 
it.  When,  therefore,  a  slave  is  brought  by  his  master  out  of  such 
jurisdiction,  into  another  where  slavery  does  not  exist,  or  is  not 
tolerated,  he  resames  all  his  natural  rights,  and  becomes  a  free- 
man. 

In  Forbes  v.  Cochrane,  Holroyd,  J.,  declares  :  "  The  law  of 
slavery  is  a  law  in  invitum,  and  where  a  party  gets  out  of  the  ter- 
ritory where  it  prevails,  and  under  the  protection  of  another  power, 
without  any  wrongful  act  done  by  the  party  giving  that  protec- 
tion, the  right  of  the  master,  being  founded  on  the  municipal  law  of 
the  place  only,  does  not  continue."  "  He  ceases  to  be  a  slave  only 
because  there  is  no  law  which  sanctions  his  detention  in  slavery." 
Story's  Conflict  of  Laws  §  96  ;  8  Louis.  475  ;  14  Martin  401  ;  18 
Pick.  193  ;  3  Metcalf  72. 

The  third  section  of  the  4th  article  of  the  constitution  of  the 
United  States,  and  the  act  of  congress  of  1793,  respecting  fugi- 
tives from  labor,  do  not  apply  to  the  case  of  a  slave  voluntarily 
carried  by  the  master  into  a  free  state.  This  was  so  decided  in 
Butler  V.  Hopper,  1  Wash.  C.  C.  R.  499. 

Slavery  is  prohibited  in  this  state,  except  as  to  those  bound  to 
service  under  the  laws  of  the  territory,  passed  in  violation  of  the 
ordinance  of  1787,  the  6th  article  of  which  declared,  that  there 
should  be  neither  slavery  nor  involuntary  servitude  in  said  terri- 
tory,  otherwise  than  in  the  punishment  of  crimes,  etc. 

The  first  section  of  the  6th  article  of  the  constitution  of  this 
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State  declares,  that  ''  Neither  slavery  nor  involuntary  servitude 
shall  hereafter  be  introduced  Into  this  state,  otherwise  than  in  the 
punishment  of  crimes  whereof  the  party  shall  have  been  duly  con- 
victed." 

The  first  section  of  the  8th  article  declares, "  That  all  men  are 
born  equally  free  and  independent,  and  have  certain  inherent  and 
indefeasible  rights;  among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  and  of  acquiring,  possessing  and  protect- 
ing property  and  reputation,  and  of  pursuing  their  own  happi- 
ness." 

These  and  other  provisions  show  most  clearly  that  slavery  was 
intended  to  be,  and  is,  prohibited,  except  in  the  cases  above  re- 
ferred to.  •  No  language  can  be  more  forcible  or  comprehen- 
sive. There  can,  therefore,  be  no  law  of  the  state  sanctioning 
the  detention  of  any  one  in  slavery  ;  for  the  supreme  law  forbids 
it.  Slavery,  then,  is  repugnant  to  the  constitution  of  the 
[*  464  ]  state,  and  contrary  to  our  public  policy. 

The  doctrine  of  the  comity  of  states  or  nations  has 
nothing  to  do  with  the  case.  That  doctrine  is  this:  "  That  in  the 
absence  of  any  positive  rule  affiiming,  or  denying,  or  restraining 
the  operation  of  foreign  laws,  courts  of  justice  will  presume  the 
tacit  adoption  of  them,  by  their  own  government,  unless  repug- 
nant to  its  policy,  or  prejudicial  to  its  interest."  Story's  Conflict 
of  Laws  §  88  ;  18  Peters  587. 

It  is  well  established  that  the  courts  of  one  nation  will  not  re- 
cognise or  execute  the  laws  of  another,  "  where  those  laws  are 
deemed  oppressive,"  or  "  where  their  moral  character  is  question- 
able, or  their  provisions  impolitic."  Story's  Conflict  of  Laws 
§  33. 

The  constitution,  by  prohibiting  slavery,  restrains  the  opera- 
tion of  slave  laws  of  other  states  in  this.  This  court  cannot  ex 
comitate,  introduce  and  execute  the  slave  laws  of  otlier  states,  and 
thus  annul  the  constitution,  or  engraft  upon  it  principles  subver- 
sive of  right  and  justice,  offensive  to  the  moral  sense,  and  which 
the  people,  in  their  sovereign  capacity,  repudiated  and  rejected, 
at  tlie  foimation  of  their  government. 

The  rule  of  comity  which  permits  the  citizens  of  one  friendly 
nation  to  pass  througli  the  territory  of  another,  for  business  or  pleas- 
ure, and  take  their  property  with  them,  without  molestation,  does 
not  apply  to  the  case  of  slave  property. 

The  property  which,  by  the  comity  of  nations,  will  be  protected 
and  secured  to  the  owner,  while  passing  through  a  friendly  terri- 
tory, is  that  species  only  which, by  all  civilized  nations,  is  univers- 
ally treated  and  recognised  as  property.  The  principle  upon  which 
the  general  right  of  property  depends  is  founded  in  nature.  This 
right  of  property  is  a  natural  right,  and  does  not  owe  its  origin 
or  existence  to  municipal  law.     Property  in  slaves  owes  its  origin 
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and  existence  solely  to  local  law,  and  has  no  foundation  in  nature. 
Hence,  by  the  comity  of  nations,  slaves  are  not  universally  treated 
and  recognised  as  property. 

The  relation  of  husband  and  wife,  parent  and  child,  is  also 
founded  in  nature,  and  does  not  derive  its  existence  from  munici- 
pal law.  Law  may  regulate  the  relation,  but  does  not  create  it ; 
hence  these  relations  are,  by  the  comity  of  nations,  everywhere 
recognized  and  respected.  Not  so  with  the  relation  of  master  and 
slave,  which  is  unnatural  and  ariificial,  and  cannot  exist  beyond 
the  jurisdiction  creating  it.     Story's  Conflict  of  Laws,  §  104. 

'•  Personal  disqualifications,  not  arising  from  the  law  of  nations, 
but  from  the  principles  of  customary  or  positive  law  of  a  foreign 
country,  and  especially  such  as  are  of  a  personal  nature,  are  not 
generally  recognised  in  other  countries  where  the  like  disqualifi- 
cations do  not  exist.  Hence  the  disqualifications  resulting  from 
heresy,  excommunication,  popish  recusancy,  infamy,  and  other 
penal  disabilities,  are  not  enforced  in  any  other  country, 
except  that  in  which  they  originated.  They  are  strictly  [*  465] 
territorial.  So  the  state  of  slavery  will  not  be  recog- 
nized in  any  country  whose  institutions  and  policy  pvohibit  slav- 
ery." 

H.  §  149  of  the  criminal  code,  under  which  this  indictment  is 
found  is  unconstitutional.  It  conflicts  not  only  with  the  1st  sec- 
tion of  the  6th  article,  but  also  with  the  1st  section  of  the  8th  ar- 
ticle of  the  state  constitution. 

By  the  8th  article  it  is  unalteraHy  established, -that  all  men  are 
born  equally  free,  and  have  inherent,  indefeasable  rights  to  enjoy 
and  defend  life  and  liberty,  and  to  pursue  happiness.  The  149th 
section  does  not,  it  is  true,  expressly  declare  that  the  person 
brought  by  his  master,  from  slavery,  into  this  state,  shall  not  be 
equally  free  and  independent,  and  enjoy  life,  liberty,  and  pursue 
his  own  happiness,  with  other  persons ;  but  it  undertakes  (if  it 
applies  at  all  to  such  class)  to  deprive  him,  without  crime,  of  that 
protection  from  others  which  may  be  necessary  to  the  preserva- 
tion and  enjoyment  of  those  rights.  It  attempts  to  deprive  him 
of  the  rights  of  humanity  ;  to  cut  him  off  from  those  claims  which 
every  one  has  upon  me  kindness  and  sympathy  of  his  race. 
It  forbids  the  rights  of  hospitality,  and  seeks  to  separate  him 
from  his  fellow  men,  and  to  compel  him  to  yield  up  his  inaliena- 
ble right  to  liberty,  and  return  again  to  slavery,  or  perish  in  cold 
and  hunger. 

All  this  is  accomplished,  not  by  directly  declaring  that  all  con- 
stitutional rights  shall  be  denied  him;  that  he  shall  not  have  and 
enjoy  liberty  and  pursue  happiness ;  but  by  prohibiting  others 
from  the  performance  of  those  duties  and  offices  toward  him,  with- 
out which  his  rights  cannot  be  preserved  or  enjoyed.  What 
would  be  thought  of  the  constitutionality  of  a  law  that  should 
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declare  that  no  punishment  should  be  inflicted  upon  those  who 
should  deprive  a  certain  class  of  their  lives,  liberty,  or  property? 
Would  not  such  a  law  as  directly  conflict  with  the  constitution 
as  if  it  had  declared  that  that  class  should  not  have  the  right  of 
life,  liberty,  and  happiness,  or  as  if  it  had  declared  that  a  certain 
class  should  be  slaves. 

The  149th  section  also  conflicts  with  the  constitution  of  the 
United  States,  and  the  act  of  congress  of  1793.  Prigg  v.  Penn- 
sylvania, 16  Peters  539;  Jack  v,  Martin,  12  Wend.  311. 

J.  A.  McDouGALL,  attorney  general,  for  the  defendants  in 
error :  The  only  question  arising  upon  the  record  in  this  cause, 
is,  whether  or  not  the  transit  of  a  master  with  his  slave,  through 
this  state,  emancipates  the  slave. 

On  the  part  of  the  appellant,  it  is  contended  that  the  condi- 
tion of  slavery  is  entirely  repugnant  to  our  constitution  and  laws, 
and  that  whenever  a  slave  comes,  or  is  brought  within  the  limits 
of  the  state,  with  the  consent  of  his  owner,  the  state 
[*  466]  constitution    operates    upon    his    condition,    and   he    is 
from  that  moment  free.     The  appellees  insist : 

First.  That  the  constitutional  provision  in  question  was  only 
designed  to  prevent  the  state  legislature  from  thereafter  estab- 
lishing the  institution  of  slavery  ;  that  it  does  not  inhibit  the  state 
legislature  from  securing  to  the  slave  owner  a  safe  transit  with  his 
slave.  Art.  6,  §  1,  R.  L.  43,  provides  that  "neither  slavery  nor 
involuntary  servitude  shall  be  hereafter  introduced  into  this 
state."  The  third  section  of  the  same  article  recognises  the  in- 
stitution as  existing  to  a  limited  extent,  and  the  second  section 
provides  the  contingency  Upon  the  happening  of  which  the  slave 
brought  from  abroad  shall  be  free;  that  is,  if  he  be  "hired  to  la- 
bor in  this  state." 

Second.  That  the  right  of  transit  is  virtually  secured  by  the 
law  authorizing  the  slave  to  be  restrained  of  his  liberty.  R.  L. 
464.  The  want  of  such  a  law  in  England,  governed  the  decision 
of  the  English  courts  in  the  case  of  Forbes  v.  Cochrane,  9  Eng. 
Com.  Law  R.  145,  and  with  a  similar  law  it  is  evident  that  the 
supreme  court  of  Massachusetts  would  have  holden  differently,  in 
The  Commonwealth  v.  Aves. 

Third.  Slaves  are  recognised  as  property  by  the  federal 
constitniion,  which,  in  tliis,  has  the  effect  of  treaty  stipulation. 
Art.  1,  §  2,  clause  3,  recognises  the  institution  for  purposes  of 
rei)resentation,  and  article  6,  §  3,  recognises  property  in  slaves, 
and  makes  partial  provisions  for  the  enforcement  of  the  right. 

Fourth.  Slaves  being  recognised  as  property  by  compact  be- 
tween the  states,  those  rules  of  the  jus  gentium,  which  govern 
property,  attach  to  them  as  between  the  several  states  and  their 
citizens ;  and  consequently  the  right  of  the  master  must  be  gov- 
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erned  by  the  law  of  his  domicile.     Story's  Conflict  (.f  Laws  311,  § 
379-80  ;  Vattel  174. 

Fifth.  By  the  law  of  nations,  the  condition  of  a  person  is  gov- 
erned by  the  law  of  his  domicil.  If  free  at  his  place  of  domicil, 
he  is  free  everywhere.  If  subject  to  service  at  his  place  of  domi- 
cil, he  is  subject  to  the  same  service  everywhere,  although  he 
changes  his  domicil,  and  makes  himself  subject  to  the  laws  of  an- 
other jurisdiction,  in  which  case,  if  his  condition  be  not  consist- 
ent with  the  law  of  his  new  domicil,  it  ceases  to  attach.  Story's 
Conflict  of  Laws  50,  et  seq. 

Sixth.  The  last  two  propositions  are  not,  as  supposed,  incon- 
sistent with  adjudicated  cases.  In  Forbes  v.  Cochrane,  9  Eng. 
Cora.  Law  R.  145,  it  is  said :  "  The  reason  why  a  foreign  slave 
is  free  in  England,  is  because  there  is  no  law  to  restrain  him." 
If  the  slave  should  return,  the  condition  would  again  attach. 
Lord  Stowell  held  the  same  rule,  in  the  case  of  the  slave  Grace, 
2  Haggard  94  ;  and  it  is  recognised  and  so  laid  down  by  the 
Supreme  court  of  Massachusetts,  in  The  Commonwealth 
V.  Aves,  18  Pick.  214,  218.  These  cases  all  concede  that  [*467] 
the  condition  of  the  slave  is  not  changed;  the  right  of 
the  owner  is  not  diverted  ;  as  no  rule  is  better  settled  than  "once 
free  always  free."  The  right  of  the  owner  is  admitted  to  exist, 
but  is  suspended  for  want  of  a  remedy.  In  this  state  the  remedy 
is  given  by  law.  R.  L.  464.  It  is  undoubtedly  competent  for 
any  government  to  prohibit  slaves  from  being  brought  within  its 
territories,  and  in  case  they  are  introduced  in  violation  of  law,  to 
declare  them  free.  Upon  the  same  principle,  they  may  prohibit 
the  introduction  of  any  species  of  merchandise,  and  if  it  be  intro- 
duced, declare  a  forfeiture.  These  are  exceptions  to  the  general 
rule  ;  and  it  is  the  duty  of  states,  passing  such  laws,  to  give  such 
public  notice  that  the  citizens  of  other  nations  may  act  advisedly. 
If,  then,  they  violate  the  law,  it  is  at  their  peril.  It  was  by 
virtue  of  a  positive  law  of  France,  of  this  character,  that  the 
slave  was  declared  free,  in  the  case  of  Marie  Louise  v.  Mariot,  8 
Louisiana  475.  She  was  taken  by  her  master  to  France.  The 
law  of  France  declared  her  free  ;  and  having  been  once  free,  the 
condition  of  freedom  continued ;  and  she  was  held  free  in  Louisi- 
ana. Upon  the  same  principle,  if  the  owner  had  taken  prohib- 
ited merchandise,  instead  of  his  slave,  to  France,  and  the  mer- 
chandise had  been  confiscated,  and  subsequently  shipped  by  the 
purchaser  to  New  Orleans,  the  right  of  the  former  owner  could 
not  re-attach. 

The  rule  contended  for  has  been  held  in  every  case,  where  the 
question  has  been  fairly  raised.  The  leading  case  in  tlie  United 
States,  is  Rankin  v.  Lydia,  2  A.  K.  Marsh.  477,  in  which  it  is  ex- 
pressly held,  that  slaves  attending  their  masters,  sojourning  in, 
or   traveling  through    Ohio,   are  not  thereby   emancipated.     In 
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Lansford  v.  Coquillon,  14  Martin  401,  the  owner,  with  his  slaves, 
domiciled  in  Ohio.  The  argument  was  that  by  the  law  of -the 
domicil  the  relation  was  dissolved  ;  and  the  court  held  that  the 
owner  moving  to  Ohio,  with  the  intention  of  residing  there,  and 
taking  with  him  his  slaves,  subjected  himself  to  the  laws  of  that 
state,  and  that  the  slaves  became  free.  The  same  doctrine  was 
recognised  in  Indiana,  by  justice  Morris.  3  Am.  Jurist  406. 
A  slave  was  brought  before  him  on  habeas  corpus.  He  heM  that 
the  owner,  with  his  slave,  had  a  right  to  pass  through  that  state 
on  business  or  pleasure.  All  of  these  cases  recognise  the  rights 
of  the  owner  and  the  slave,  as  they  attach  by  the  laws  of  their 
domicil ;  and  that  their  relations  are  not  changed  until  they  ac- 
quire a  new  domicil,  and  are  operated  upon  by  different  and 
averse  laws. 

Seventh.  The  right  of  transit  is  one  that  we  are  bound  to  grant 
upon  the  general  principles  of  international  comity. 

In  the  case  of  The  Commonwealth  of  Massachusetts  v.  Aves, 
the  argument  of  learned  counsel  in  favor  of  freedom,  ex- 
[*4G8]  pressly  admits  the  right  of  transit,  and  the  court  declined 
deciding  the  question.     18  Mass.  224. 

In  the  case  of  the  Antelope,  10  Wheat.  66,  it  was  held  that 
slaves  taken  upon  the  American  coast,  within  the  waters  of  the 
Union,  are  not  thereby  emancipated  ;  and  in  Julia  v.  McKinney, 
3  Missouri  272-3,  the  right  of  passage  or  transit,  with  slaves, 
through  the  free  states  of  the  Union,  is  expressly  recognised. 
Vattel  says  an  innocent  passage  is  due  to  all  nations  with  whom 
we  are  at  peace.  Vattel  179,  340.  *'  The  right  of  passage  is  a 
remnant  of  the  primitive  state,  and  no  one  can  be  entirely  de- 
prived of  it."  Vattel  183.  The  right  of  passage  includes  the  right 
to  transport  merchandise;  and  the  same  author,  upon  page  344, 
lays  down  the  rule  that  belligerents  have  the  right  to  pass  over 
neutral  territory,  and,  in  passing,  to  carry  with  them  their  cap- 
tives and  booty.  It  seems  to  me  a  strange  position,  that  the  com- 
mon obligations  that  exist  between  distinct  nations,  do  not  exist 
as  between  the  states  of  this  confederacy.  Suppose  it  possible 
that  the  Russian  autocrat  should  make  war  upon  a  state  beyond 
our  western  borders,  and  should  gather  much  spoil  and  make 
many  prisoners,  and  bis  siiipslay  in  our  eastern  ports,  it  would  be 
his  right,  with  prisoners  and  spoil,  to  pass  undisturbed  through 
our  territories.  Yet  it  is  contended  that  a  citizen  of  one  of  our 
own  sister  states  may  not  pass,  with  the  property  he  has  pur- 
chased, and  which  by  the  law  of  his  own  home  he  has  the  right 
to  hold,  without  being  despoiled,  as  we  would  not  dare  despoil 
the  army  of  a  foreign  despot. 

International  comity  is  not  the  creature  of  legislation.  It 
grows  out  of  general  rules  which  are  observed  to  advance  the 
general  interests  and  convenience  of  nations  ;  and  in  this  state,  as 
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well  as  the  other  states  of  the  Union,  it  is  the  province  of  the 
courts  of  judicature  to  determine  how  far  they  will  recognise  the 
laws  of  other  states,  and  the  rights  of  citizens  of  other  states, 
within  our  own  territory.  In  making  such  determination,  it  is 
their  duty  to  adopt  a  large  and  enlightened  policy,  which  will  for- 
ward and  advance  a  friendly  and  mutual  intercourse  between  our 
own  state  and  all  the  sister  states  of  the  confederacy ;  and  our 
position  upon  the  two  great  western  rivers,  connecting  our  busi- 
ness with  the  states  of  the  south,  and  our  intermediate  location 
between  the  states  of  Kentucky  and  Missouri,  furnish  special 
reasons  why  they  should  recognise  and  respect  the  rights  of  the 
slave  owner,  so  long  as  those  rights  do  not  interfere  with  our  own 
cherished  institutions. 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  The 
indictment  charged  that  Willard  unlawfully  did  secrete  one 
Julia,  by  name,  being  a  mulatto  girl,  and  person  of  color,  and 
who  was  a  slave  owing  service,  as  such,  to  Sarah  W.  Liles,  in 
the  state  of  Kentucky,  under  and  by  virtue  of  the  laws  of  said 
state,  and  in  the  state  of  Louisiana  in  and  by  virtue  of  the 
the  laws  thereof,  in  which  latter  state  Sarah  W.  Liles  re-  [*  469] 
sides  ;  and  that  said  slave  escaped  from  the  possession  and 
custody  of  said  Sarah,  the  owner,  without  her  knowledge  or  con- 
sent, while  in  the  state  of  Illinois,  and  passing  from  the  state  of 
Kentucky  to  the  state  of  Louisiana,  through  the  state  of  Illinois ; 
all  of  which  facts  were  then  and  there  known  to  said  Willard. 

To  this  indictment  Willard  demurred  ;  the  demurrer  was  over- 
ruled ;  and  he  abiding  by  his  demurrer,  the  court  imposed  a  fine 
upon  him.     This  is  assigned  for  error. 

The  149th  section  of  the  criminal  code  provides  that,  "  If  any 
person  shall  harbor  or  secrete  any  negro,  mulatto,  or  person  of 
color,  the  same  being  a  slave  or  servant,  owing  service  or  labor 
to  any  other  person,  whether  they  reside  in  this  state  or  in  any 
other  state,  or  territory,  or  district,  within  the  limits  and  under 
the  jurisdiction  of  the  United  States,  or  shall  in  any  wise  hinder 
or  prevent  the  lawful  owner  or  owners  of  such  slaves  or  servants 
from  retaking  them  in  a  lawful  manner,  every  such  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor  arid  lined  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding 
six  months." 

It  is  contended  that  this  section  is  in  violation  of  the  3d  clause 
of  the  second  section  of  the  4th  article  of  the  constitution  of  the 
United  States,  which  provides  that  "  No  person  held  to  service 
or  labor  in  one  state,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be 
discharged  from  such  service  or  labor,  but  shall  be  delivered  up 
on  claim  of  the  party  to  whom  such  service  or  labor  may  be 
due ;"  that  it  violates  the  act  of  congress  which  was  passed  to 
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cany  into  effect  this  provision  of  the  constitution  ;  that  it  violates 
the  1st  section  of  the  6th  article  of  the  constitution  of  the  state 
of  Illinois,  the  1st  section  of  the  8th  article,  and  the  ordinance 
of  1787. 

To  maintain  these  propositions,  a  wide  range  of  argument  was 
gone  into,  and  much  discussion  had  upon  the  institution  and  na- 
ture of  slavery,  and  the  interpretations,  and  rules  of  interpreta- 
tion of  the  constitutions  of  the  general  and  state  governments  by 
the  courts  of  the  United  States,  and  the  separate  states. 

Many  of  the  authorities  cited  and  read  on  the  argument  shed 
much  light  upon  the  science  of  the  law,  but  have  no  application 
to  the  questions  presented  in  this  case. 

The  rules  of  interpretation,  and  the  construction  of  the  consti- 
tution of  the  United  States,  on  most  points  that  have  been  adju- 
dicated, have  been  so  firmly  settled,  and  are  so  well  known,  that 
it  needs  not  to  state  them  or  cite  the  reports  for  vouchers,  as  they 
have  become  axioms  in  the  service  of  constitutional  law,  and  the 
common  property  of  the  profession. 

The  late  case  of  Prigg  v.  The  Commonwealth  of  Pennsylvania, 
16  Peters  539,  has  shed  much  light  upon  the  above  clause 
[*  470]  of  the  constitution  ;  in  which  it  is  held  that  the  power 
to  legislate  on  the  subject  of  fugitive  slaves,  as  provided 
in  that  clause,  belongs  exclusively  to  congress,  and  that  no  state 
can  pass  any  law  either  amendatory  or  ancillary  to  the  legislation 
of  congress ;  that  any  state  legislation  intended  to  aid  the  mas- 
ter, or  punish  individuals,  in  addition  to  the  penalty  imposed 
by  the  act  of  congress,  for  hindering  the  owner  from  recovering 
his  slave,  etc.,  is  ancillary  to  the  act  of  congress,  and  therefore 
unconstitutional  and  void. 

This  then  settles  the  question,  as  to  state  legislation  upon  that 
subject,  and  for  those  objects.  The  argument  of  the  court  has 
])roceeded  to  the  very  verge  of  jurisdictional  boundaries  between 
the  national  and  state  governments  ;  but  the  court  expressly  ad- 
mits that  the  states  have  jurisdiction  to  provide  police  regulations, 
for  the  preservation  of  order,  the  administration  of  its  own  affairs, 
and  internal  intercourse. 

And  here  we  approach  a  most  delicate  question  of  jurisdiction 
between  the  two  governments.  If  no  regulation  by  a  state  is  con- 
stitutional, which  may  incidentally  afford  protection  to  the  rights 
of  slaveholders,  no  matter  how  essential  it  may  be  to  preserve 
quiet  and  order  in  our  community  ;  to  protect  us  from  vagabond, 
or  pauper  slaves  ;  to  punish  or  prevent  them  from  entering  our 
territory,  if  we  think  proper ;  to  forbid  it,  or  punish  those  who 
may  encourage  them  to  come,  or  harbor  or  secrete  them,  while 
liere,  we  are  then,  indeed,  exposed  irremediably,  for  hundreds  of 
miles  of  contiguous  boundary  with  Missouri  and  Kentucky,  to 
heartburnings,  criminations,  and  recriminations,  quarrels,  brawls, 
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excitements,  affrays,  and  breaches  of  the  peace,  arising  from  the 
influx  of  that  umvelcorae  population,  and  tlie  disturbances  to 
which  it  may  and  does  give  rise.  The  power  is  so  indispensable 
to  our  well  being,  and  the  good  ordering  of  our  own  affairs,  that  I 
cannot  doubt  the  power  of  the  legislature  to  regulate  it.  The  lat- 
ter clause  of  the  section  does  most  clearly  fall  within  the  principles 
of  that  decision  ;  but  the  clause  of  the  section  under  which  the 
plaintiff  is  charged,  neither  gives  the  owner  damages,  nor  appre- 
hends, or  restores  the  slave,  nor  in  any  way  affects  or  furthers 
his  claim  or  promotes  his  rights,  unless  it  does  so  incidentally, 
by  forbidding  acts  which  may  occasion  disorders  in  our  owji 
society.  If  this  view  of  the  nature  of  this  act  of  our  legisla- 
ture be  correct,  it  is  a  police  regulation,  and  is  not  ancillary  to 
the  act  of  congress,  or  in  violation  of  the  constitution  of  the 
United  States. 

The  remaining  question  is  as  to  the  repugnancy  of  this  act  to 
our  own  constitution  and  the  ordinance  of  1787.  The  case  of 
Sarah  v.  Borders,  ante  341,  and  the  cases  there  referred  to,  have 
discussed  the  effect  of  the  ordinance  upon  our  legislation.  All 
persons  in  this  state  are  deemed  to  be  free  (3  Scam.  71),  but  the 
indictment  declares  that  Julia  is  a  slave,  and  the  demurrer  admits 
all  the  facts  that  are  well  pleaded.  Did  then  the  consti- 
tution effect  her  emancipation  on  entering  our  borders  ?     [*  471] 

The  demurrer  admits  that  Julia  is  a  slave  owing  service 
to  Mrs.  Liles  in  the  state  of  Louisiana,  where  she  resides ;  and 
that  the  slave  was  brought  into  this  state  merely  on  and  for  the 
purpose  of  her  passage  from  Kentucky  to  Louisiana,  and  that  Julia 
escaped  without  her  knowledge  or  consent.  The  only  question, 
therefore,  is,  the  right  of  transit  with  a  slave.  For  if  the  slave 
upon  entering  our  territory,  although  for  a  mere  transit  to  another 
state,  becomes  free  under  the  constitution,  then  the  defendant  in 
error  is  not  guilty  of  concealing  such  a  person  as  is  described  in 
the  law  and  in  the  indictment.  I  cannot  see  the  application  to 
this  case,  if  the  law  of  nations  in  relation  to  the  domicil  of  the 
owner  fixing  the  condition  of,  and  securing  the  right  of  property 
in  this  slave,  and  regarding  the  slave  as  a  part  of  the  wealth  of  the 
state  of  Louisiana ;  and  our  obligation  of  comity  to  respect  and 
enforce  that  right.  Story's  Conflict  of  Laws  §§  27-29,  33-38, 
as  to  the  meaning  and  rights  of  "  comity,"  §§  349,  414,  472. 
As  the  question  is  here  presented,  it  is  not  as  to  the  civil  rights  of 
the  master  and  slave,  being  affected  by  our  constitution,  or 
whether  by  the  laws  of  this  state  the  owner  could  enforce  the  ob- 
ligation of  service  ;  but  it  is  as  to  the  guilt  of  the  plaintiff  in  error, 
in  violating  the  provisions  of  our  municipal  regulations.  It  may 
be  one  thing  to  recognise  the  existence  of  the  laws  and  institutions 
of  another  government  or  nation,  as  fixing  a  condition  of  slavery 
upon  a  part  of  her  population,  and  creating,  sanctioning,  and  en- 
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forcing:  the  rights  of  masters  over  it  ;  and  another  thing  to  provide 
remedies  to  enforce  those  rights  within  our  jurisdiction.  Story's 
Conflict  of  Laws,  §  19d  and  96  a,  and  authorities  referred  to.  The 
149th  section  of  the  criminal  code,  for  a  violation  of  which  the 
phiiniiff  is  indicted,  does  most  distinctly  recognise  the  existence 
of  the  institution  of  slavery  in  some  of  these  United  States,  and 
whether  the  constitution  and  laws  of  this  state  have  or  have  not 
provided  adequate  remedies  to  enforce,  within  its  jurisdiction,  that 
obligation  of  service,  it  has  provided  by  this  penal  sanction,  that 
none  shall  harbor  or  conceal  a  slave  within  this  state,  who  owes 
such  service  out  of  it.  Every  state  or  government  may,  or  may 
not,  as  it  chooses,  recognise  or  enforce  this  law  of  comity.  Story's 
Conflict  of  Laws  37  ;  13  Peters  519,  589.  And  to  this  extent  this 
state  has  expressly  done  so.  If  we  should  therefore  regard  our- 
selves as  a  distinct  and  separate  nation  from  our  sister  states, 
still  as  by  the  law^  of  nations  (Vattel,  Book  2,  183,  ch.  10,  §  132, 
184,  §§  133-4),  the  citizens  of  one  government  have  a  right  of 
passage  through  the  territory  of  another,  peaceably  for  business  or 
pleasure,  and  that  too  without  the  latter's  acquiring  any  right  over 
the  person  or  property  (Vattel,  Book  2,  174,  §§  i07-9),  we 
could  not  deny  them  this  international  right,  without  a  violation 
of  our  duty.  Much  less  could  we  disregard  their  consti- 
[*  472]  tutional  right,  as  citizens  of  one  of  the  states,  to  all  the 
rights,  immunities,  and  privileges  of  the  citizens  of  the 
several  states. 

England  will  not  enforce  the  law  of  comity  in  relation  to  the 
institution  of  slavery  in  other  countries,  2  Hag.  94 ;  2  Barn.  & 
Cres.  448  ;  3  D.  &  R.  679  ;  Sommersette'scase,  Lnffts.  1.  Neither 
will  Massachusetts,  18  Pick.  193  ;  3  Metcalfe  72.  France  has 
made  a  partial  recognition  of  it  only.  Law  of  slavery  348,  But 
Louisiana  (8  Louisiana  475  ;  14  Martin  401),  Kentucky  (2  A.  K. 
Marsh,  476-7),  Missouri  (3  Missouri  271-2),  Mississippi''(  Walker's 
Miss.  36),  Virginia  (1  Leigh.  172;  Gilmer  143;  Munf.  393;  6 
Randolph  566),  have  recognised  it,  and  held  persons  to  be  free, 
who  had  become  so  by  the  laws  and  constitutions  of  free  states. 

It  would  be  productive  of  great  and  irremediable  evils,  of  dis- 
cord, of  heart  burnings,  and  alienation  of  kind  and  fraternal  feel- 
ing, which  should  characterize  the  American  brotherhood,  and 
tend  greatly  to  weaken,  if  not  to  destroy  the  common  bond  of 
union  amongst  us,  and  our  nationality  of  character,  interest  and 
feeling.  Thousands  from  Kentucky,  Virginia,  Maryland,  Ten- 
nessee and  the  Carolinas,  and  other  southern  states  have  sought 
and  found  free  and  safe  passage  with  their  slaves  across  our  ter- 
ritory, to  and  from  Missouri.  It  would  be  startling,  indeed,  if  we 
should  deny  our  neighbors  and  kindred  that  common  right  of  free 
and  safe  passage,  which  foreign  nations  would  hardly  dare  deny. 
The  recognition  of  this  right  is  no  violation  of  our  constitu- 

4SS 


1843.]  WiLLARD  V.  The  Tecple.  473 

Opinion  of  the  Court. 

tioii.  It  is  not  an  introduction  of  slavery  into  this  state,  as  was 
contended  in  argument ;  and  the  slave  does  not  become  free 
by  the  constitution  of  Illinois  by  coming  into  the  state  for  the 
mere  purpose  of  passage  through  it. 

It  is  the  opinion  of  the  court  that  the  judgment  be  affirmed. 

LocKWOOD,  Justice,  delivered  the  following  separate  opinion: 
I  concur  in  the  conclusion  at  which  this  court  has  arrived,  that 
the  judgment  of  the  court  below  ought  to  be  affirmed  ;  but  as  I 
do  not  in  the  views  and  reasoning  upon  which  that  conclusion  is 
based,  I  deem  it  proper  to  give  my  own  reasons  for  affirming  the 
judgment. 

The  indictment  alleges,  in  substance,  that  Julia,  a  woman  of 
color,  by  the  laws  of  Kentucky  and  Louisiana,  owes  service  to 
Sarah  W.  Liles,  who  resides  in  the  state  of  Louisiana,  and  that 
while  the  said  Sarah  W.  Liles  was  travelling  from  Kentucky  to 
Louisiana,  with  her  said  slave,  the  said  slave  escaped  secretly 
from  her  said  mistress ;  all  of  which  the  defendant  knew,  but  did 
unlawfully  secrete  the  said  Julia. 

The  defendant  demurred  to  the  indictment,  which  being  over- 
ruled by  the  court,  he  stood  by  his  demurrer,  and  there- 
upon the  court  below  entered  a  fine  against  him.  [*  473] 

It  is  evident  that  the  state's  attorney,  in  framing  his 
indictment,  did  not  proceed  on  the  ground  that  Julia  was  a  fugi- 
tive slave  escaping  from  a  slave  state,  and  fleeing  into  this  state  ; 
for  the  facts  stated  in  the  indictment  show  that  she  was  brought 
into  this  state  by  her  mistress.  It  is  evident  that  this  case  does 
not  come  within  the  provisions  of  the  constitution  and  law  of  the 
United  States  on  the.  subject  of  fugitives  from  labor.  This  posi- 
tion is  fully  sustained  by  most  respectable  and  unexceptionable 
authorities.  In  the  case  of  Butler  v.  Hopper,  1  Wash.  C.  C.  R. 
449,  it  was  held  by  Justice  Washington,  in  terms,  that  the  provis- 
ion of  the  constitution  relative  to  fugitive  slaves  does  not  extend 
to  the  case  of  a  slave  carried  voluntarily  by  his  master  into 
another  state,  and  there  leaving  him  under  some  law  declaring 
him  free. 

In  a  more  recent  case,  ear  parte  Simmons,  4  Wash.  C  C.  R. 
396,  which  was  an  application  for  a  certificate  to  take  a  slave  out 
of  the  state  of  Pennsylvania,  under  the  3d  section  of  the  act  of 
February  12th,  1793,  in  relation  to  fugitives  from  justice  and 
labor,  the  same  eminent  judge  more  directly  decided  the  same 
point,  holding  that  both  the  constitution  and  laws  of  the  United 
States  apply  only  to  fugitives  escaping  from  one  state,  and  fleeing 
to  another,  and  not  to  the  case  of  a  slave  voluntarily  brought  by 
his  master  into  such  state. 

In  the  case  now  under  consideration  it  has  been  elaborately 
argued  by  the  counsel  for  the  plaintiff  in  error,  that  the  149th 
section  of  the  criminal  code  of  this  state  violates  the  constitution 
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of  the  United  States,  and  the  act  of  congress  relative  to  fugitives 
from  justice  and  labor.  Applying  the  doctrine  of  the  above 
authorities  to  the  facts  of  this  case,  as  set  forth  in  the  indictment, 
and  it  clearly  follows  that  that  question  does  not  arise  in  this 
case. 

That  every  person  in  this  state,  without  any  regard  to  the  color 
of  his  skin,  is  presumed  to  be  free,  admits  of  no  doubt.  This  doc- 
trine was  fully  laid  down  and  sustained  by  this  court  in  the  cases 
of  Bailey  v.  Cromwell  et  al.  3  Scam.  73  ;  Cook  v.  Kinney,  3  Scam. 
233. 

Julia  then  was  not  a  fugitive  from  labor,  under  the  constitution 
of  the  United  States  and  the  law  of  congress,  and  being  bvought 
into  tliis  state  by  her  mistress,  where  the  presumption  is  in  favor 
of  her  freedom,  the  question  arises  what  takes  her  case  out  of  the 
operation  of  this  general  rule  ? 

Tlie  answer  is  that  her  case  is  taken  out  of  the  operation  of  the 
general  rule  by  the  law  of  comity,  by  that  law  established  by 
common  consent  among  civilized  nations  or  states,  which  binds 
them  to  sustain  the  institutions  and  laws  of  each  other,  under 
certain  restrictions.  The  extent  and  force  of  this  law  cf 
[*474]  comity  is  to  be  ascertained  and  determined  by  the  courts. 
The  legislature  seldom  or  never  undertakes  to  declare 
how  far  the  laws  of  other  nations  shall  be  recognised  and  carried 
into  effect.  Judge  Story,  in  his  Conflict  of  Laws,  page  25,  in  con- 
sidering how  the  rule  as  to  foreign  laws  is  to  be  promulgated, 
whether  it  should  be  done  by  the  legislature  or  the  judicial  power, 
says:  ''  In  England  and  America  the  courts  of  justice  have  hitherto 
exercised  the  same  authority  (that  is  the  authority  in  question) 
in  the  most  ample  manner;  and  the  legislature  has  in  no  instance 
(it  is  believed)  in  either  country,  interfered  to  provide  any  posi- 
tive regulations.  The  common  law  of  both  countries  has  been 
expanded  to  meet  the  exigencies  of  the  times  as  they  have  arisen; 
and  so  far  as  the  practice  of  nations  and  i\w.  jus  geiitium  privatum 
has  been  supposed  to  furnish  any  general  principle,  it  has  been  fol- 
lowed out  with  a  wise  and  manly'liberality."  So  also  Cliief  Jus- 
tice Parker,  in  Blanehard  v.  Russell,  13  Mass.  6,  says:  '•  As  the 
laws  of  foreign  countries  are  not  admitted  ex proprio  vigore  but  only 
3x  commitate,  the  judicial  power  will  exercise  a  discretion  with  res- 
pect to  the  laws  they  may  be  called  upon  to  sanction;  for  if  they 
should  be  manifestly  unjust,  or  calculated  to  injure  their  own 
citizens,  they  ought  to  be  rejected."  The  same  doctrine  was  sub- 
stantially laid  down  by  Lord  Stowell  in  2  Haggard  54.  From 
these  authorities  the  conclusion  follows,  that  the  courts  of  this 
state  have  the  power  independent  of  legislature  enactment,  under 
the  law  of  comity,  and  in  the  exercise  of  a  sound  discretion,  of 
determining  what  laws  of  other  states  shall  be  recognised  and  en- 
forced in  this.     Is  the  case  presented  in  the  record  oi  such  a  char- 
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acter  as  to  appeal  to  tlie  sound  discretion  of  this  court  to  enforce 
the  laws  and  institutions  of  a  sister  state?  In  answering  this 
question  regard  should  be  had  to  the  geographical  position  of  Illi- 
nois, as  well  as  to  the  relations  we  sustain  to  our  sister  states, 
confederated  under  the  same  general  government. 

First.  In  geographical  position  Illinois  is  situated  between  the 
states  of  Kentucky  and  Missouri,  and  by  the  laws  of  both  these  two 
latter  states  slavery  is  permitted.  The  directed  route  of  travel  by 
land  between  these  two  states  lies  through  the  state  of  Illinois. 
The  intercourse  between  many  other  of  the  slave  states  and  Mis- 
souri, when  carried  on  by  land,  must  necessarily  be  through  the 
state  of  Illinois.  The  state  of  Missouri  has  been  populated 
principally  by  emigrants  from  Kentucky  and  other  states.  For 
upwards  of  thirty  years  past  these  emigrants,  with  their  slaves, 
have  been  permitted,  without  objection,  to  pass  through  this  state. 
While  this  free  passage  through  the  state  ;  with  their  slaves,  recog- 
nised as  property  in  the  states  whence  they  emigrated,  has  been 
of  great  convenience  to  the  slaveholding  states,  it  has  not  been 
without  its  advantages  to  our  own  state.  Being  of  mutual  ad- 
vantage it  has  been  permitted  for  more  than  thirty  years 
past.  If  permitted  for  the  future,  the  like  advantages  [*475] 
wall  continue  to  our  own  state,  and  the  same  convenience 
to  our  sister  states. 

If  the  courts  of  this  state,  however,  should  decide  that  the 
owner  of  slaves  was  not  protected  under  this  law  of  comity,  while 
passing  through  this  state,  the  result  would  be  that  the  emigrant 
with  slaves  could  not  pass  through  our  borders.  It  needs  no  ar- 
gument to  prove  that  this  privilege  of  passing  through  our  state, 
either  for  business  or  pleasure,  with  their  slaves,  is  a  very  great 
convenience  to  our  sister  states,  and  if,  after  having  permitted 
them  this  privilege  for  the  last  thirty  years,  we  were  now  to  deny 
it,  could  they  not  justly  charge  us  with  having  availed  ourselves 
of  our  local  position  to  do  them  a  serious  and  unnecessary  injury? 
If  the  owner  of  slaves  emigrating  through  this  state,  without  ob- 
jection on  our  part,  is  not  protected  under  this  law  of  comity,  it 
follows  that  all  the  slaves  who  have  passed  through  this  state  to 
Missouri  are  free,  and  consequently  unjustly  held  in  bondage. 
The  facts  growing  out  of  our  geographical  position,  the  past  rela- 
tions subsisting  between  this  and  neighboring  states,  the  incon- 
veniences to  which  we  would  subject  them  by  a  change  of  these 
relations,  the  loss  of  benefits  to  ourselves  following  a  change  of 
these  relations,  are  such  as  appeal  strongly  to  the  discretion  of 
this  court. 

The  relations  we  sustain  to  our  sister  states  also  furnish  strong 
reasons  why  the  law  of  comity  should  be  expanded,  so  as  to  meet 
the  exigencies  arising  out  of  that  relation.  What,  then,  are  the 
relations  we  sustain  to  other  states  which  ought  to  affect  our  pub- 
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lie  poliey  towards  them  ?     They  are  not  foreign  states.     We  are 
bound  up  with  them  by  the  constitution  of  the  United  States  into 
a  Union,  upon  the  preservation  of  which  no  one  can  doubt  that 
our  own  peace  and  welfare  greatly  depend.     Other  nations  may 
cherish  friendly  relations  with  each  other,  and  endeavor  to  pro- 
mote alliances  and  frequent  intercourse,  from  fear  of  foreign  war, 
or  a  desire  of  commercial  prosperity.     But  to  us  these  relations 
and  this  intercourse  have  a  value  and  importance  which  are  ines- 
timable.    They  aie  the  grounds  of  safety  for  our  domestic  peace, 
and  for  our  hopes  of  the  continuation  of  the  happy  government 
under  wiiich  we  live.    Whatever  injures  one  state  injures  the  oth- 
ers.    It  is  consequently  our  duty  to  consult  the  good  of  all  the 
states,  and  so  frame  and  administer  our  laws,  that  we  give  our 
sister  states  no  real  cause  of  offence.      We  ought  to  do  them  all 
the  kind  offices  in  our  power,  consistently  with  our  duty  to  our- 
selves.    Tims  will  be  produced  that  concord,  that  union  of  affec- 
tion, and  interest  among  the  states,  which  may  prove  an  enduring 
cement  to  that  happy  and  glorious  union,  upon  the  continuation 
of  which  our  hopes  of  domestic  peace  and  rational  freedom  so  emi- 
nently depend. 
[*476]       By  the  law  of  nations,  it  would  be  considered  just  cause 
of  complaint,  if  we  should  arbitrarily  refuse  to  the  citizens 
of  foreign  nations  at  peace  with  us  permission  to  pass  through  our 
territories,  with  their  property.     If  this  be  so,  as  regards  the  citi- 
zens of  foreign  nations,  how  much  greater  propriety  does  there 
exist  that  we  should  extend  this  boon,  if  boon  it  be,  to  our  fellow 
citizens,  who  are  also  our  friends,  our  neighbors  and  oar  relations. 
Tiiat  our  denial  to  the  people  of  our  sister  states  to  have  the 
right  of  passage  for  themselves  and  their  sLives  would  inflict  on 
them  a  most  serious  injury  cannot  be  doubted.      The  bitterness 
whicli  usually  characterizes  border  animosities  admonishes  us  of 
the  propriety  of  cultivating,  by  every  just  means  in  our  power, 
that  social  intercourse  with  our  neighbors  which  will  be  produc- 
tive of  mutual  esteem  and  good  will.     Should  we  refuse  them  the 
privilege  of  taking  their  slaves  through  our  state,  would  there 
not  be  danger  that  such  refusal  would  engender  feelings  on  their 
part  not  favorable  to  a  continuance  of  our  happy  Union  ?     Are 
there  reasons  of  sufficient  magnitude  to  induce  us  to  risk  such 
consequences?     I  think  not.     Our  interest,  our  duty,  our  love  to 
our  wiiole  country,  conspire  to  prove  the  propriety  of  allowing 
our  fellow  citizens  of  our  sister  states  the  right  to  travel  through 
this  state,  either  as  emigrants  or  travelers,  with  their  slaves,  un- 
less serious  injury  will  result  to  ourselves  by  giving  such  permis- 
sion.    IIf)w  injury  can  result  to  the  people  of  this  state,  by  such 
a  permission,  I  am  entirely  at  a  loss  to  conceive.  On  the  contrary 
it  might  be  shown,  that,  in  many  instances,  it  was  to  their  decided 
advantage. 
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It  is,  however,  said  that  it  is  contrary  to  our  policy  to  tolerate 
slavery.  This  objection  is  too  broad.  By  the  constitution  and 
laws  of  the  United  States,  the  relation  of  master  and  slave  is 
recognised  as  existing,  and  slaves  escaping  from  their  masters  in 
a  slave  state,  and  fleeing  to  this,  are  to  be  surrendered  up.  By^ 
the  act  under  which  the  defendant  is  indicted,  and  by  numerous 
other  acts,  the  relation  of  master  and  slave  is  recognised.  Slavery, 
then,  to  a  limited  extent,  is  sanctioned  by  our  policy.  But,  in 
permitting  emigrants  and  travelers  the  use  of  our  highways,  we 
do  not  thereby  express  any  opinion  upon  the  propriety  of  slavery. 
That  question  is  still  an  open  one,  so  far  as  it  relates  to  its  moral 
and  political  bearings.  We  simply  determine  that  while  the  mas- 
ter and  slave  are  peaceably  passing  tlirough  our  state,  we  will  so 
far  recognise  the  relation,  that  we  will  not  permit  our  citizens, 
during  their  transit,  to  interfere  with  that  relation. 

In  considering  this  question  it  may  be  well  also  to  enquire  what 
effect  our  refusal  would  have  upon  the  slave  himself.  Would 
sucli  refusal  be  injurious  or  beneficial  to  him  ?  It  would  not  cer- 
tainly tend  in  the  slightest  decree  to  emancipate  him,  nor  would 
it  lighten  his  burdens.  It  would  not  prevent  the  master  from 
emigrating  or  journeying.  The  master  could  still  remove 
liim  to  Missouri  by  taking  a  circuitous  and  tedious  route  [M77] 
to  that  state,  without  passing  through  our  state,  and 
merely  subjecting  the  slave  to  a  long  and  toilsome  journey,  prob- 
ably on  foot.  Our  refusal,  then,  would  seriously  injure  the 
master,  and  not  less  seriously  the  slave.  If,  then,  to  grant  to  the 
citizens  of  slaveholding  states  the  right  of  passage  through  our 
state,  with  their  slaves,  will  benefit  both  the  master  and  the 
slave,  and  not  injure  us,  what  possible  objection  can  there  be  to 
extending  this  privilege  to  them  ? 

The  149th  section  of  the  criminal  code,  so  far  as  it  applies  to 
harboring  or  secreting  the  slaves  of  citizens  of  our  sister  states, 
has  implicitly  sanctioned  the  law  of  comity,  and  by  so  doing  the 
legislature  has  manifested  a  disposition  to  cultivate  a  spirit  of 
harmony  among  the  different  members  of  the  Union  which  it  well 
becomes  the  courts  of  justice  to  imitate. 

Upon  the  whole  I  am  of  opinion  that  this  section  of  the  crimi- 
nal code  does  not,  when  correctly  construed  and  applied, 
trench  upon  the  right  of  Congress  exclusively  to  legislate  upon 
the  subject  of  fugitives  from  labor;  and  that,  by  comity,  emigrants 
and  travelers  may  pass  through  this  state  with  their  slaves,  and 
every  person  who  shall  knowingly  harbor  and  secrete  any  such 
slave,  while  in  his  transit,  renders  himself  liable  to  the  penalties 
of  that  statute. 

I  am  therefore  of  opinion  that  the  judgment  below  should  be 
affirmed. 
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Wilson,  Chief  Justice,  concurred  in  the  opinion  of  Justice 
LocKWOOD,  and  Browne,  Justice,  was  not  present  when  the 
opinion  was  delivered. 

Judgment  affirmed. 


William  Shattuck  et  al.  v.  The  People  of  the  State  of 

Illinois. 

Error  to  Madison 

1.  Recognizance — requisites  and  effect.  The  statute  of  Illinois  requires  every  recog- 
nizance that  has  any  relation  to  criminal  matters  to  be  taken  to  the  people  of  the 
state,  and  when  noi  entered  into  before  a  court  of  record  to  be  signed  by  the  party 
acknowledging  it.  No  particular  form  is  prescribed;  no  priority  in  payment  is  allowed; 
and  before  the  estate  of  the  recognisor  is  bound  by  it  there  must  be  not  only  a  failure 
to  perform  the  condition,  but  an  award  of  execution  for  the  penalty,  in  the  proceeding 
by  scire  facias,  or  the  recovery  of  a  judgment  for  the  penalty,  in  an  action  of  debt. 
The  recognizance  does  not,  per  se,  become  a  lien  on  the  property  of  the  person 
entering  mto  it,  but  whether  it  is  to  operate  as  such  depends  entirely  upon  legislative 
enactment,     (a) 

2.  Same — bond  in  lieti  of.  A  bond  taken  before  two  justices  of  the  peace,  condi- 
tioned  for  the  appearance  of  the   principal   obligor  at   the  next  term  of  the  circuit 

court,  is  a  sufficient  compliance  with  the  statute  requiring  the  accused  to  enter 
[*473]    into  a  recognizance;  and  such   bond  is  valid  as  a  recognizance,  and  a  scire 
facias  may  be  issued  thereon. 

3.  Same — words  absent,  not  vitiate.  The  words  "to  be  levied  of  your  goods  and 
chattels,  lands  and  tenements,"  in  a  recognizance,  are  a  mere  matter  of  form,  and  may 
be  omitted  without  impairing  the  legal  effect  of  the  instrument. 

4.  Same — words  of  like  effect.  Theie  is  no  difference  in  their  legal  effect  between 
the  words  "  is  held  and  firmly  bound  "  and  the  words  "  owes  and  is  indebted." 

5.  Same — sta'ing  offence.  Where  a  person  is  recognised  to  appear  at  a  circuit 
court  to  answer  a  criminal  accusation,  none  of  the  proceedings  before  the  magistrate 
but  the  recognizance  of  the  accused  and  of  the  witnesses  on  the  part  of  the  prosecu- 
tion are  required  to  be  sent  up  to  the  circuit  court.  The  recognizance  stands  by 
itself,  and  it  is  only  necessary  that  it  should  set  forth  subs-tantially  the  offence  charged. 

6.  Same — presiiviptions  arising.  A  recognizance,  when  filed,  becomes  a  matter  of 
record,  and  the  presumption  from  it  is  that  the  charge  was  properly  preferred  and 
investigated,  and  the  proper  decision  made,  betore  it  was  entered  into  and  acknowl- 
edged. 

7.  Same — same.  Where  it  appeared  that  a  recognizance  was  taken  before  two 
justices  of  the  peace,  requiring  I  he  accused  to  appear  in  the  circuit  court  of  Madison 
county,  but  the  recognizance  did  not  show  where  it  was  taken  nor  of  what  county  the 
justices  were  officers:  Held,  that  the  presumption  was  that  the  justices  acted  within 
the  scope  of  their  authority  until  the  contrary  was  shown,  and  consequently  that  they 
were  officers  of  Madison  county. 

8.  Same — same.  Where  a  recognizance  recites  that  the  principal  recognisor  had 
been  found  guilty  of  the  crime  charged,  and  that  for  the  purpose  of  releasing  his  body 
from  custody  the  recognizance  is  entered  into,  it  implies  that  the  requisite  preliminary 
proceedings  were  had. 

Cases  Citing  Text.  Form  of  recognizance,  held  sufficient  in 

(a)  Obligation  in  form  of  penal  bond,  text,  again  held  sufficient.  People  z/.  Wat- 

with  condition  of  recognizance,  has  force  kins,  19  111.  117,  120. 

of  recognizance.     McFarlan  v.  People,  13  Recognizance  does  not  become  lien  on 

111.  12.  cognisor's  land  until  recovery  of  judgment 

There  need  not  be  any  order  of  court  on    recognizance.     McKee  v.  Brown,  43 

directing  party  to  enter  into  recognizance.  111.  130,  133. 

Chumasero  v.  People,  18  111.  405. 
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g.  Judicial  cogsizxsce— Justice  of  peace.  The  circuit  c  )uvt,  ns  a  matter  of  con- 
venience, takes  cognizance  of  who  are  justices  of  the  peace  for  the  county  in  which  it 
is  held,  and  proof  of  the  official  character  of  these  offitrers  is  never  required,  unless 
that  particular  question  is  distinctly  in  issue,     {b) 

lo.  Initials — y.  P.  The  letters  J.  P.,  affixed  to  the  certificate  to  a  recognizance, 
mean  justice  of  the  peace.  They  are  abbreviations  which  are  well  known  and  in 
common  use.     {c) 

The  judgment  in  this  cause  was  rendered  by  default  in  the 
court  below,  at  the  Octobev  term,  1843,  the  Hon.  James  Shields 
presiding,  for  $300,  the  penalty  in  the  recognizance.  The  de- 
fendants brought  the  cause  to  this  court  by  writ  of  error. 

Seth  T.  Sawyer,  for  the  plaintiff  in  error,  cited  R.  L.  220-2, 
§§  3,  5,  6;  3  Blackf.  108,  335;  Breese  165,  257;  3  J.  J.  Marsh. 
642. 

J.  A.  McDouGALL,  attorney  general,  and  W.  H.  Under- 
wood, state's  attorney,  for  the  defendants  in  error,  cited  1 
Blackf.  339;  3  Blackf.  "334;  Breese  285;  17  Wend.  255. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  This  was 
a  proceeding  by  scire  facias.  The  scire  facias  states  that  on  the 
16th  of  May,  1843,  there  was  filed  in  the  clerk's  office  of  the 
Madison  circuit  court  a  recognizance  in  these  words: 

"Know  all  men  by  these  presents  that  we,  Francis  Van  Am- 
berg,  William  Shattuck,  and  G.  W.  Richardson,  are  held  and 
firmly  bound  by  these  presents  to  The  People  of  the  State  of 
Illinois,  for  the  use  of  the  inhabitants  of  the  county  of  Madison, 
in  the  penal  sura  of  three  hundred  dollars,  for  the  true  payment 
of  which  sum,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  administrators,  executors,  or  assigns,  by  these  presents. 
Given  under  our  hands  and  seals,  this  eleventh  day  of 
May,  A.  D.  1843.  The  condition  of  the  above  obligation  [*  479] 
is  such,  that  whereas  Francis  Van  Amberg  has  been  found 
guilty  on  the  6th  day  of  May,  before  Erastus  Wheeler,  Esq.,  of 
passing  counterfeit  money,  and  whereas  said  Francis  Van  Amberg 
is  desirous  of  releasing  his  body  from  custody  ;  therefore,  if  said 
Francis  Van  Amberg  shall  and  will  be  at  the  court  house  in  the 
town  of  Edwardsville,  on  the  fourth  Monday  of  May  inst.,  at  the 

(i'^)  Certificate  of  acknowledgment  which  Court  will  take  judicial  notice  who  are 

purports  to  be  made  in  certain  county  and  its   officers  and  who    are  officers  in  civil 

by  justice   of    peace    raises  presumption  affairs  within  its  jurisdiction,  e.g.   it   is 

that  officer  was  justice  of  such    county.  presumed  to    know   who   is    sheriff,  al- 

Livingston  v.  Kettelle,  I  Gilm.  ii6,  119.  though  he  does  not  add  his  title  to  his 

Court  will   officially  take    notice   who  signature.     Thompson  v.  Haskell,  21  111. 

are  notaries  public  in  county  in  which  it  215. 

sits.     Stout  V.  Slattery,    12  III.  162,  164;  [c)  Characters  N.  P.  will  be  judicially 
Rowley  v.  Berrian,  12  111.  198,  200.  recognised  as  abbreviation  of  term,  no- 
Court  will  officially  take  notice  who  are  tary  public,     Rowley  v.  Berrian,  12   111. 
justices  of  peace  in  county  in  which  it  sits.  r98,  200. 
Irving  V.  Brownell,  ii   111.  402,  411;  Mc- 
Farlan  v.  People,  13  111.  12,  14;  Graham 
V.  Anderson,  42  111.  514,  516. 
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circuit  court  then  and  there  to  be  holdenin  and  for  the  county  of 
Madison,  at  the  first  day  thereof,  and  not  depart  said  court 
without  leave,  to  answer  what  may  then  and  there  be  objected 
against  him,  the  said  Francis  Van  Amberg ;  then  this  obligation 
to  be  void,  otherwise,  and  in  case  of  failure  thereof,  to  be  in  full 
force  and  virtue. 

"  Francis  Van  Amberg,    [seal.] 
Wm.  Shattuck,  [seal.] 
G.  W.  Richardson,  [seal.] 

"  This  recosrnizance  was  approved  by  us  on  the  eleventh  day  of 
May,  a.  d.  1843. 

"Julius  L.  Barnsrack,   J.    P. 
Erastus  Wheeler,  J.  P." 

The  scire  facias  then  proceeds  to  aver,  that  afterwards,  and 
during  the  May  term,  1843,  of  the  Madison  circuit  court,  an  in- 
dictment was  found  against  Van  Amberg.  for  passing  a  counterfeit 
bank  note  ;  that  he  failed  to  appear  and  answer,  to  the  charge,  and 
that  the  circuit  court  declared  the  recognizance  forfeited,  and 
awarded  a  scire  facias.  The  scire  facias  was  served  on  Shattuck 
and  Ricliardson.  They  failed  to  appear,  and  a  judgment  by  de- 
fault was  rendered  against  them,  that  the  i)eople  have  judgment 
and  execution  for  the  amount  of  the  recognizance  and  costs.  To 
reverse  that  judgment  a  writ  of  error  is  prosecuted. 

The  principal  question  presented  by  the  assignment  of  errors  is 
whether  the  bond  set  out  in  the  scire  facias  can  be  considered  a 
recognizance. 

A  recognizance  at  common  law  was  an  obligation  entered  into 
before  some  court  of  record,  or  magistrate  duly  authorized,  with 
a  condition  underwritten,  to  do  some  particular  act,  as  to  keep 
the  peace,  or  appear  and  answer  to  a  criminal  accusation.  It  was 
not  signed  by  the  party  entering  into  it.  By  it,  the  cognisor  ac- 
knowledged that  he  owed  the  cogniseea  certain  sum,  to  be  levied 
of  his  goods  and  chattels,  lands  and  tenements,  if  he  sliould  make 
default  in  performing  the  condition.  In  other  respects  it  was  in 
form  like  a  penal  bond.  It  was  considered  an  obligation  of  more 
solemnity  and  of  greater  legal  effect  than  another  bond.  It  was 
allowed  a  priority  in  point  of  payment,  and  the  lands  of  the  cog- 
nisee  were  bound  from  the  time  of  its  enrollment  on  the  record. 
2  Black.  Com.  341  ;  3  Tomlin's  Law  Diet.  2'J7. 

Our  statute  requires  every  recognizance,  that  has  any 
[*480  ]  relation  to  criminal  matters,  to  be  taken  to  the  people  of 
the  state ;  and  when  not  entered  into  before  a  court  of 
record,  to  be  signed  by  the  party  acknowledging  it.  R.  L.  221 ; 
Gale's  Stat.  239.  No  particular  form  is  prescribed  ;  no  priority 
in  payment  is  allowed.  Before  the  estate  of  the  cognisor  is  bound, 
there  must  be  not  only  a  failure  to  perform  the  condition,  but  an 
award  of  execution  for  the  penalty  in  the  proceeding  by  scire  fa- 
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cms  ;  or  the  recovery  of  a  judgment  for  tlie  penalty  in  the  action 
of  debt.     The  recognizance  does  not,|)f?»'  se,  become  a  lien  on  the 
property,  real  or  personal,  of  the  party  entering  into  it ;    but 
whether  it  is  to  operate  as  such  depends  entirely  on  legislative 
enactment.     It  was  so  decided  by  the  supreme  court  of  Ohio,  in 
the  case  of  De  Witt  v.  Osborne,  5  Ohio  305,  and  in  Pennsylvania, 
in  the  case  of  Campbell  v.  Richardson,  1   Dallas,  131.  Our  statute 
is  silent  in  this  respect,  and  the  only   way  in   whicli  the  recogni- 
zance can  be  made  to  opera'te  as  a  lien,  is  to  merge  it  in  a  judgment. 
It  then,  under  the  general  provision  concerning  judgments,   be- 
comes a  lien  from  the  last  day  of  the  term  at  which  the  judgment 
is  recovered.     The  phrase,  "  to  be  levied  of  your  goods  and  chat- 
tels, lands  and  tenements,"  was  necessary  at  common  law,  as  it 
indicated  the  intention  of  the  party  to  bind  his  estate.     Having 
no  such  effect  here,  it  is  introduced  as  form,  without  any  regard 
to  its  original  meaning.     It  may  be  rejected  without  affecting  the 
validity  of  the  recognizance.     The  character  and  legal  effect  of 
the  obligation,'under  our  statute,  being  so  materially  differentfrom 
the  one  at  common  law,  no  good  reason  is  perceived  for  requiring 
the  same  strictness  and  precision  in  matters  of  form.    The  obliga- 
tion in  question,  though  not  technically,  is  substantially  in  the 
form  of  the  common  law  recognizance.     In  the  one  the  party  ac- 
knowledges that  he  is  held  and  firmly  bound  to  pay  ;  in  the  other, 
that  he  owes  and  is  indebted.     This  language,  though  variant  in 
form  has  the  same  force  and  meaning.     There  is  no  difference  in 
the    conditions    of    the    obligation.      The    mere    difference    in 
form,  where  there  is  none  in  substance,  should  not,  in  our  opinion, 
vitiate  and  annul  an  obligation  entered  into  in  good  faith  by  the 
parties,  for  the  double  purpose  of  releasing  the  accused  from  cus- 
tody, and  of  securing  his  appearance  to  answer  the  accusation 
preferred  against  him.     The  supieme  court  of  Indiana,  in  the  case 
of  Kearns  v.  The  People,  3  Blackf.  334,  held  an  obligation  in  the 
form  of  a  penal  bond,  similar  to  the  one  before  us,  to  be  valid  and 
binding  as  a  recognizance,  and  affirmed  a  judgment  that  had  been 
recovered  for  the  penalty,  in  a  proceeding  by  scire  facias. 

Other  questions,  chiefly  of  a  technical  character,  arising  on  the 
record,  will  now  be  considered. 

It  is  insisted,  that  in  order  to  render  the  recognizance  valid  and 
binding,  there  must  have  been  a  complaint  on  oath  ;  an 
arrest  of  the  accused  ;  an  examination  of  witnesses ;  prob-  [*  481] 
able  cause  shown  that  he  was  guilty  of  a  specific  offence, 
and  a  decision  of  the  magistrate  that  bail  be  given,  or  the  accused 
stand  committed.  None  of  the  proceedings  before  the  magis- 
trate, but  the  recognizance  of  the  accused,  and  of  the  witnesses 
on  the  part  of  the  prosecution,  are  required  to  be  sent  up  to  the 
circuit  court.  The  recognizance  stands  by  itself.  It  is  only  nec- 
essary that  it  should  set  forth  substantially  the  offence  charged. 
32.    Scam    Vol.  4.  497 
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This  recognizance  states  that  Van  Amberg  had  been  found  guilty 
of  the  crime  of  passing  counterfeit  money,  and  that  for  the  pur- 
pose of  releasing  him  from  custody,  it  was  executed.  This  im- 
plies that  the  requisite  preliminary  proceedings  were  had. 
Besides,  the  recognizance  when  filed  becomes  a  matter  of  record, 
and  the  presumption  from  it  is,  the  charge  was  regularly  pre- 
ferred and  investigated,  and  the  proper  decision  made,  before  it 
was  entered  into  and  acknowledged.  McCarty  v.  The  State^  1 
Bhickf.  338;   The  People  v.  Blankman,  17  Wend.  252. 

It  is  further  insisted,  that  the  recognizance  was  not  entered  into 
and  acknowledged  before  any  authorized  officer.  The  statute  re- 
quires a  justice  of  the  peace,  before  whom  a  person  is  brought, 
charged  with  the  commission  of  one  of  certain  specified  offences, 
among  them  the  one  specified  in  this  case,  to  associate  with  him- 
self some  neighboring  justice,  and  authorizes  the  two  together  to 
take  bail  for  the  appearance  of  the  prisoner,  or  commit  him  to 
jail,  in  default  of  his  giving  the  bail  required.  R.  L.  221 ;  Gale's 
Stat.  239.  Two  justices  then  were  authorized  to  take  bail  in  the 
pi-esent  case.  The  persons  approving  of  the  recognizance  re- 
spectively affixed  to  their  signatures  the  letters  J.  P.  These 
characters  are  understood  to  be  an  abbreviation  of  the  term  justice 
of  the  peace  ;  one  in  common  use,  and  clearly  indicating  that  that 
office  is  intended.  It  sufficiently  appears  that  the  bond  was  en- 
tered into  before,  and  approved  by  two  justices.  It  is  objected, 
however,  that  it  does  not  appear  of  what  county  they  were  justices. 
It  is  true  that  justices  of  one  county  have  no  authority  to  take  bail 
for  the  appearance  of  an  individual  before  a  court  of  another 
county.  But  in  this  case,  two  justices  having  acted  by  requiring 
the  accused  to  appear  in  the  circuit  court  of  Madison  county,  the 
presumption  here  is,  that  they  acted  within  the  scope  of  their  au- 
thority, until  the  contrary  is  shown.  The  circuit  court,  as  a  matter 
of  convenience,  takes  cognizance  of  the  fact  who  are  justices  of 
the  peace  for  the  county  in  which  it  is  held,  and  proof  of  the 
official  character  of  these  ctfficers  is  never  required,  unless  that 
particular  question  is  directly  in  issue.  The  circuit  court  of 
Madison  county  having  acted  in  the  case,  and  decided  that  the 
individuals  approving  of  the  recognizance  were  justices  of  that 
county,  this  court,  on  the  evidence  before  it,  cannot  say 
[*  482]  that  the  decision  was  improper. 

On  a  review  of  the  whole  case,  we  are  of  the  opinion 
that  the  judgment  of  the  circuit  court  should  be  affirmed  with 
costs. 

Young,  Justice,  delivered  the  following  dissenting  opinion: 
As  I  do  not  concur  in  the  opinion  expressed  by  a  majority  of  the 
court,  I  will  briefly  state  the  reasons  for  my  dissent.  The  de- 
cision, as  I  understand.it,  though  probably  not  so  intended  by 
the   court,  does  away  with  all  distinction  between  penal  bonds 
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and  recognizanoes,  in  our  criminal  proceedings,  by  allowing  the  ' 
former  to  be  substituted  for  the  latter ;  and  introduces  a  new  rule 
of  construction,  which  I  consider  at  variance  witli  the  common 
law,  our  own  statutes,  and  the  long  settled  and  well  defined  prec- 
edents, as  heretofore  recognised  and  understood  both  in  England 
and  in  this  country. 

A  recognizance  is  defined  to  be  an  obligation  of  record,  entered 
into  before  a  court  or  officer,  duly  authorized  for  that  purpo&e, 
with  a  condition  to  do  some  act  required  by  law,  which  is  therein 
specified.  2  Blac.  Com.  341  ;  1  Chit.  Crim.  Law  90.  Recog- 
nizances, in  criminal  cases,  are  either  that  the  party  shall  appear 
before  the  proper  court  to  answer  such  charges  as  are,  or  shall  be 
made  against  him,  that  he  shall  keep  the  peace,  or  be  of  good 
behavior.  Witnesses  are  also  required  to  be  bound  in  recogni- 
zance to  testify.     2  Bouvier's  Law  Diet.  329. 

A  recognizance,  when  forfeited,  is  made  absolute,  and  has  all 
the  force  and  effect  of  a  judgment.  It  is  allowed  a  priority  in 
point  of  payment,  and  binds  the  lands  of  the  cognisor.  4  Blac. 
Com.  452 ;  3  Tomlin's  Law  Diet.  297.  A  recognizance,  not 
taken  by  a  court  of  record,  is  not,  however,  strictly  a  record  until 
it  is  filed  and  entered  in  a  court  of  record.  2.  Tidd's  Pract.  984-5, 
1035. 

In  regard  to  the  process  which  issues  upon  it,  it  is  said  in  6  Bac. 
Abr.  104,  108,  that  a  scire  facias  is  a  judicial  writ  founded  on 
some  matter  of  record,  as  a  recognizance,  to  show  cause  why  the 
plaintiff  shall  not  have  the  advantage  of  that  record;  and  that  a 
recognizance  is  considered  as  a  judgment,  being  an  obligation 
solemnly  acknowledged  and  entered  of  record.  In  2  Tidd's 
Pract.  982  et  seq.,  a  recognizance  is  classed  among  judgments. 
In  Shuttle  V.  Wood,  2  Salk.  564,  Holt  C.  J.,  says,  in  speakino- 
of  the  effect  of  a  recognizance  of  bail,  "  In  this  court  (the  King's 
Bench),  the  course  is  always  to  enter  them  (z.  e.  recognizances 
of  bail)  as  taken,  in  this  court,  though  taken  actually  bv  a  judge 
at  his  chambers ;  and  in  this  court  they  are  not  taken  in  a  sum 
certain  as  in  the  common  pleas ;  neither  are  they  a  record  until  en- 
tered ;  but  in  the  common  pleas  it  is  a  record  immediately  upon 
the  first  caption,  and  binds  the  lands  before  it  is  filed  at 
Westminster ;  and  when  it  is  filed,  then  it  is  a  record  in  [*  483]  , 
court,  and  a  scire  facias  or  debt  lies  upon  it  either  in  Mid- 
dlesex where  filed,  or  in  London  where  taken,"  etc.  A  recogni- 
zance, therefore,  stands  for  a  judgment  itself,  and  when  default  is 
made,  and  a  forfeiture  taken,  a  scire  facias  at  once  goes,  requiring 
the  cognisor  to  show  cause  why  execution  shall  not  issue  for  the 
sum  mentioned  in  such  recognizance. 

A  penal  bond,  or  rather  a  bond  or  obligation  is  defined  to  be  a 
deed  whereby  the  obligor  or  person  bound  obliges  himself,  his 
heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money 
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'to  another  at  a  day  appointed.  If  the  bond  be  without  a  condi- 
tion, it  is  called  a  single  one  ;  but  there  is  generally  a  condition 
added,  that  if  the  obligor  does  some  particular  act,  the  obligation 
shall  be  void,  or  else  shall  remain  in  full  force.  The  principal 
sum  is  usually  one  half  of  the  penal  sum  specified  in  the  bond.  1 
Tomlin's  Law  Diet.  257. 

The  remedy  on  a  penal  bond  is  by  action  of  debt  or  covenant. 
On  the  forfeiture  of  the  bond,  the  whole  penalty  was  formerly  re- 
coverable at  law  ;  but  the  courts  of  equity  in  England  interposed 
and  would  not  permit  a  man  to  take  more  than  in  conscience  he 
ought,  to  wit,  his  principal,  interest,  and  expenses,  or  the  damages 
sustained  upon  the  non  performance  of  covenants  and  the  like. 
And  since  the  statute  of  4  and  5  Anne,  ch.  16,  the  same  rule 
prevails  in  the  courts  of  law.  The  process  is  a  summons  or  capias 
ad  respondendum^  and  there  is  no  lien  upon  the  obligor's  lands 
until  a  judgment  is  regularly  obtained  against  him  in  court.  No 
trial  or  judgment  can  be  had  without  an  actual  service  of  the  pro- 
cess, while  execution  may  be  awarded  on  a  recognizance,  upon 
two  returns  of  non  est  inventus,  without  any  personal  service  at 
all. 

A  recognizance  and  penal  bond,  thferefor,  differ  in  almost  every 
essential  particular;  and  to  decide  now,  after  so  long  an  acquies- 
cence in  the  legal  distinction  which  has  always  been  taken  in  the 
courts  of  England  and  in  this  country,  that  the  one  may  be  sub- 
stituted for  the  other,  under  our  statute,  will  instead  of  simplify- 
ing the  proceedings  in  such  cases,  introduce  confusion  and  un- 
certainty into  our  system  of  precedents,  which  will  be  productive 
of  infinitely  more  mischief  than  that  which  is  intended  to  be 
remedied  by  such  a  departure  from  the  old  and  well  estab- 
lished landmarks  of  the  law. 

It  may,  nevertheless,  be  said,  that  the  only  difference  in  the 
matter  of  form  consists  in  this ;  that  in  the  penal  bond  the  obligor 
promises  to  pay  a  specified  sum  ;  whereas  in  the  recognizance  the 
cognisor  acknowledges  himself  to  owe  and  be  indebted  in  the  like 
sum.  But  is  there  not  also  this  further  difference  ;  that  by  the 
recognizance,  the  cognisor  agrees  in  case  of  default,  that  the  sum 
specified  may  be  levied  on  his  goods  and  chattels,  lands,  and  tene- 
ments ;  while  no  such  agreement  is  ever  incorporated  into 
[*  484]  a  mere  penal  bond?  It  is  this  feature  more  than  any 
other,  which  would  seem  to  give  to  the  recognizance,  in 
case  of  forfeiture,  the  effect  of  a  judgment.  In  the  case  of 
Dewitt  v.  Osborn,  5  Ohio,  which  is  referred  to  by  the  majority  of 
the  court.  Collet,  J.,  wlio  delivered  the  opinion  of  the  court,  said  : 
"  That  in  England  they  {L  e.  recognizances)  were  liens,  may  be 
inferred  from  tiieir  forms,  '  to  be  levied  upon  your  goods  and  chat- 
tels, lands  and  tenements,'  but  that  such  was  not  the  case  in 
Ohio."     In  this  respect  the  laws  of  Ohio  differ  from  the  laws  of 
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this  state;  it  beiiif?  determined  under  the  laws  of  that  state,  that 
a  judgment  must  first  be  obtained  on  recognizance,  by  scire  facias^ 
before  a  lien  can  attach  to  the  defendant's  lands ;  while  by  our 
statute  no  such  judgment  is  necessary. 

The  bond  in  this  case  was  taken  under  the  5th  section  of  the 
"  act  to  regulate  the  apprehension  of  offenders,  and  for  other  pur- 
poses," approved  January  30,  1827.  Tliere  is  no  provision  in  that 
act,  "  that  recognizances  shall  not  be  set  aside  or  adjudged  insuflS- 
cient,  for  want  of  form."  That  provision  in  the  law,  is  to  be 
found  in  the  165th  section  of  the  criminal  code,  and  relates  ex- 
clusively to  such  recognizances  as  are  required  to  be  taken  after 
the  finding  of  the  indictment.  This,  however,  would  not  change 
my  opinion,  as  to  the.  proper  form  of  the  recognizance,  as  I  do  not 
suppose  the  legislature  intended  to  do  away  the  distinction  which 
has  always  existed  between  such  instruments. 

There  is  no  difference  between  a  single  bond  for  the  payment 
of  money,  and  a  promissory  note,  except  that  the  seal  or  scrawl 
which  is  attached  at  the  end  of  the  maker's  name ;  and  yet  this 
scrawl,  simple  as  it  may  seem,  changes  the  whole  character  of  the 
instrument.  The  name  is  changed,  the  action  to  enforce  the  rem- 
edy is  different,  and  the  judgment  is  different ;  and  although 
many  of  these  distinctions  may  appear  too  technical  and  refined 
for  the  purposes  of  justice  ;  still  it  seems  advisable,  so  long  as  the 
law  is  studied  and  practised  as  a  science,  to  consider  it  as  the 
safer  way,  in  the  general,  to  observe  them.  I  am  therefore  of 
opinion,  for  the  reasons  1  have  mentioned,  and  for  other  defects 
apparent  upon  the  record,  that  the  judgment  of  the  court  below 
ought  to  have  been  reversed. 

ScATES  and  Caton,  Justices,  also  dissented. 

Judgment  affirmed. 


Charles  Kitchens  et  al.  v.  The  County  Commissioners  of 

Greene  County. 

Error  to  Sangamon.  [*485] 

I.  Internal  improvement  fund — loans.  The  county  commissioners'  courts  of 
the  respective  counties  had  power  to  lend  the  money  appropriated  to  their  respective 
counties, under  the  "act  to  establish  and  maintain  a  general  system  of  internal  im- 
provement" [which  money  was  required,  by  said  act,  to  be  expended  in  the  improve- 
ment of  roads,  constructing  bridges  and  other  public  works],  to  appoint  agents  to  keep 
and  loan  the  same  to  individuals  ;  and  to  take  bond  from  such  agents  for  the  faithful 
performance  of  the  trusts  assumed  by  them  ;  and  such  bonds  are  valid,  {a) 

Cases  Citing  Text.  to  appoint  special  agents  to  raise  and  pay 

{a)  Rule,  stated  in  head  note,  enforced,  over  to  state  special  fund  for  purchase  of 
Kitchens  v.  Greene  County,  2  Gilm.  570,  old  State  House.  Keily  v,  Sangamon 
573.  County,  58  111.494. 

It  was  competent  for  county  authorities 
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This  was  an  action  of  debt  originally  commenced  in  the 
Greene  circuit  court,  and  subsequently  removed  to  the  Sangamon 
circuit  by  cliange  of  venue,  where  the  cause  was  heard,  and  a 
judgment  j.)ro  forma  rendered  for  the  plaintiffs,  at  the  November 
term,  184o,  the  Hon.  Samuel  H.  Treat  presiding,  upon  demur- 
rer to  the  declaration.  It  was  agreed  by  the  parties  that  the  cause 
should  be  brought  to  this  court,  and  that,  whatever  might  be  the 
judgment  of  this  court  upon  the  demurrer,  the  cause  should  be 
remanded. 

Thompson  Campbell  and  M.  Brayman,  for  the  plaintiffs  in 
error.  E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  defendants  in 
error. 

Shields,  Justice,  delivered  the  opinion  of  the  court  :  By  the 
1.5th  clause  of  the  18th  section  of  an  "act  to  establish  and  main- 
tain a  general  system  of  internal  improvement,"  approved  Feb- 
ruary 27tli,  1837  (Gale's  Stat.  361  ;  Acts  of  1837,  136),  it  is  pro* 
vided  "  that  there  shall  be  appropriated  the  sum  of  two  hundred 
thousand  dollars  of  the  first  moneys  which  sliall  be  obtained  un- 
der this  act,  to,  be  drawn  by  the  several  counties,  in  a  ratea- 
ble proportion  to  the  census  last  made,  through  which  no 
railroad  or  canal  is  provided  to  be  made  at  the  expense  or 
cost  of  the  state  of  Illinois,  which  said  money  shall  be  ex- 
pended in  the  improvement  of  roads,  constructing  bridges,  and 
other  public  works." 

The  county  of  Greene  received  its  rateable  proportion  of  this 
money,  and  the  county  commissioners  appointed  agents  to  loan  it 
to  individiuils.  Charles  Kitchens,  one  of  the  defendants  in  the 
court  below,  was  appointed  one  of  these  agents.  He  received 
the  sura  of  $9061.50  of  said  fund,  to  be  loaned  under  the  direc- 
tion of  the  said  county  commissioners'  court.  The  said  Kitchens 
gave  a  bond  with  the  other  defendants,  as  sureties,  to  the  county 
commissioners  of  Greene  county,  conditioned  to  account  for  said 
money,  and  pay  over  the  same,  together  with  the  accumu- 
[*486]  lating  interest  arising  thereon,  when  demanded  by  the 
said  court.  Suit  was  brought  upon  this  bond,  and  vari- 
ous breaghes  assigned.  The  defendants  demurred  to  the  declara- 
tion, and  a  judgment  ;;ro  forma  was  rendered  by  the  court  on 
demurrer.  To  reverse  the  judgment  the  cause  is  brought  to  this 
court,  and  it  is  urged  that  the  county  commissioncs'  court  hav- 
ing no  power  to  lend  this  money,  the  act  was  contrary  to  law, 
and  consequently  void.  Various  authorities  were  cited  by  coun- 
sel to  prove  this  position,  but  we  think  none  of  them  applicable 
to  the  present  case.  This  money  was  given  to  the  county  to  be 
expended  in  a  particular  manner;  and  it  is  the  duty  of  the 
county  commissioners'  court  to  see  it  expended  in  the  manner 
prescril)ed  by  law.  While  the  fund  continues  unexpended,  it  is 
under  the  entire  control  of  the  county  commissioners'  court,  to 
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be  kept  by  tiiemselves  or  agents.  Being  authorized  to  appoint 
agents  to  ketp  the  fund,  they  had  tne  power  to  require  tliose 
agents  to  give  security  for  its  ^afe  keeping.  So  also  they  had 
the  power  to  lend  the  fund  and  employ  an  agent  for  that  pur- 
pose, and  the  agent  thus  employed  cannot  question  the  authority 
of  the  principal  who  appointed  him.  Lending  the  fund  might  be 
the  safest  mode  of  keeping  it,  and  the  best  to  accomplish  the 
general^purpose  for  which  it  was  given.  The  county  commis- 
sioners' court  had  control  of  the  fund,  in  all  respects,  except  ex- 
penditure. In  such  case  general  objects  are  prescribed ;  but 
even  then,  the  c.oart  has  a  discretion  in  the  selection  of  these  ob- 
jects, and  the  terms  at  which  the  money  is  to  be  expended,  etc., 
and  the  public  alone  can  complain  if  this  discretion  is  improperly 
exercised.  Be  this  as  it  may,  however,  the  defendants  here  hav- 
ing given  bond  to  do  certain  acts,  and  those  acts  being  neither 
unlawful  in  themselves,  nor  repugnant  to  the  general  policy  of 
the  law,  they  are  estopped  from  denying  the  authority  under 
which  they  acted. 

The  judgment  below  is  therefore  affirmed  with  costs,  and  the 
cause  remanded. 

Judgment  affirmed. 


George  England  v.  Henry  Clark. 

Error  to  Menard. 

1.  Execution — levy  on  stranger's  property.  The  writ  oifteri  facias  commands  the 
officer  to  lake  the  goods  of  the  defendant  in  execution.  If  he  lakes  the  goods  of  a 
stranger  he  is  a  trespasser,  (a) 

2.  Caveat  EM  PI  OR — applies  to  judicial  sales.  The  general  rule  oi  caveat  emptor 
applies  to  the  sale  of  lands,  to  all  judicial  sales,  whether  made  by  marshals,  sheriffs, 
their  depulies,  constables,  or  special  commissioners  appointed  by  the  courts  ;  and  the 
lule  not  only  discharges  the  officer  who  may  make  the  sale,  but  equally  protects  from 
an  implied  warranty  the  plaintiff  and  defendant  in  execution.  The  rule  is 
founded  in  public  policy;  but  there  are  exceptions  to  it,  which  in  no  way  con-  [^487] 
travene  that  policy.  The  officer  or  parties  may  go  beyond  the  obligation  im- 
posed by  law,  and  so  bind  themselves  by  express  undertakings,  by  fraud,  etc. ;  and  so 
a  stranger  may  bind  himself,  or  prejudice  his  claims,  by  fraud,  etc. 

3.  Right  OF  ACTION — attaches  to  legal  or  equitable  obligation.  Semble,  That  where 
a  plaintiff  is  in  justice  and  conscience  entitled  to  a  ihing  or  sum  of  money  of  the  de- 
fendant, he  may  recover  it;  not  where  there  is  simply  a  moral  obligation,  but  where 
there  is  a  legal  or  equitable  obligation  on  the  defendant  to  let  him  have  it. 

Cases  Citing  Text.  execution    sale  under  judgment   against 

(a)  Indemnity  to  sheriff  for  execution  of  owner's  baileein  possession.     McCully  v. 

process  put  into  his  hands  without  direc-  Hardy,  13  Bradw.  631,  633. 

tion   to  execute  it  in  particular   manner  If  officer  seizes  property  of  stranger  to 

is   not   implied.      Nelson   v.    Cook,     17  writ,  he  cannot  maintain  trespass  against 

111.  443,  449.  agent  of  owner  who  re-takes  it  peaceably. 

Trover  may   be  maintained  by  owner  Burt  v.  Blake,  14  Bradw.  324,  326. 
of  chattel  against  purchaser    thereof  at 
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4.  D.VNKRUPrCY — recovery  of  mo'tey  made  on  execution.  Semble,  That  where  a 
sheriff  levies  upon  the  estate  of  a  bankrupt,  after  a  secret  act  of  bankruptcy,  ahhou^h 
unknown  to  him,  and  sells  the  same,  and  pays  over  the  proceeds,  the  assignees  of  the 
bankrupt  may  recover  it  back. 

5.  Execution — sale  of  exempt  property.  Semble,  That  where  a  constable  sells 
property  not  liable  to  execution,  if  he  has  not  piid  over  the  purchase  money  it  may  be 
recovered  back  of  him.  {b) 

6.  Same — failwe  of  title.  The  plaintiff  in  an  execution  is  not  liable  to  an  action 
by  the  purchaser  of  personal  property  on  execution,  the  title  of  which  fails.  Quere, 
Whether  such  action  can  be  sustained  against  the  defendant  in  the  execution,  (c) 

The  proceedings  in  this  cause,  in  the  Menard  circuit  court, 
were  held  before  the  Hon.  Samuel  H.  Treat,  at  the  June  term, 
1841. 

A.  Lincoln  and  J.  D.  Urquhart,  for  the  plaintiff  in  error, 
contended :  1.  That  with  some  exceptions,  the  action  of  as- 
sumpsit will  lie  whenever  the  defendant  has  money  in  his  hands 
whiah.,'''- ex  oequo  et  6owo,"  he  ought  to  pay  to  the  plaintiff.  1 
Leigh's  Nisi  Prin  23,  44-5,  54-5;  Moses  v.  M'Ferlan,  2  Burr. 
1012;  Bize  v.  Dickason,  et  al.  1  Term  R.  285;  Straton  v. 
Ilestall  et  al.  2  Term  R.  370  ;  Burr  v.  Veeder,  3  Wend.  412; 
Milores  v.  Duncan,  6  Barn.  &  Ores.  671 ;  13  English  Com.  Law 
R.  293. 

2.  That  in  the  present  case  "  ex  cequo  et  bono.,'''  the  defendant 
ought  to  refund,  and  that  there  are  no  special  circumstances  in 
this  case,  which  should  take  it  out  of  the  general  rule. 

3.  That  there  was  a  total  failure  of  the  consideration  on  which 
the  money  was  paid  by  the  purchaser  at  the  constable's  sale,  so 
soon  as  recovery  ot  the  mare  in  the  action  of  replevin  was  had, 
and  that  assumpsit  will  lie  to  recover  money  paid  on  a  considera- 
tion that  has  failed.  1  Bac.  Abr.  346-49 ;  Parish  v.  Stone,  14 
Pick,  210. 

4.  That  the  constable  who  levied  the  execution  sold  the  prop- 
erty, and  paid  over  the  proceeds  of  sale  to  the  defendant  in  er- 
ror, in  satisfaction  of  his  execution  against  Ferguson  and  Lukins, 
acted  in  that  behalf  as  the  agent  of  the  defendant  Clark  ;  and  on 
general  legal  principles,  aside  from  adjudicated  cases,  the  de- 
fendant, by  receiving  the  proceeds  of  sale  from  the  constable, 
adopted  and  ratified  his  official  acts,  and  therefore  became  liable 
in  this  form  of  action. 

(/')  Purchaser  of  land  at  executor's  sale,  Creditor,  who  redeems  from  execution 

upon  failure  of   title,  may  be  paid  back  sale  againsr   debtor  land  to  which  debtor 

purchase    money    by    executor     without  has  no  title,  cannot  recover  from   debtor, 

making  latter  liable  to  devisees.   Brandon  money  so  paid  as  money  paid  for  debtor's 

V.  Urown,  106III.  519,  527.  use.     England  z/.Clark  said  not  to  be  au- 

(c)  Purchaser  of  land  at  execution  sale,  thority  for  rule,  that  purchaser  at  execu- 
upon  failure  of  title,  cannot  recover  price  tion  sale,  whose  title  has  failed,  may  re- 
he  has  paid  from  execution  creditor.  Uni-  cover  amount  he  has  paid  from  defendant 
ted  States  v.  Duncan  (opin.  delivered  in  in  execution.  Fowley  v.  Hall,  ^  Bradw 
U.S.  Circ.  Ct.  forN.Dist.  of  111.,  Dec.  27,  332.336. 
1S50J.  12  111.  523  531. 
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E.  D.  Baker,  A.  T.  Bledsoe,  and  B.  S.  Edwards,  for  the  de- 
fendant in  error  :     I.  There  is,  it  seems  to  us,  a  radical 
defect  in  the  declaration.      It  nowhere  avers  a  defect  in  [*  488] 
the  title  conferred  on  the  plaintiff  by  the  officer. 

I.  The  statement  that  Eiii^land  was  depiived  of  the  animal  by 
an  action  of  replevin  is  not  sufficient.  3  Bil^b  214  ;  2  Blackf. 
419.  The  same  doctrine  is  recognised  in  New  York.  1  Johns. 
517  ;  13  Johns.  224. 

II.  The  plaintiff  has  shown  no  privity  between  him  and  the 
defendant. 

1.  It  is  alleged  that  the  officer  acted  as  the  agent  of  Clark,  the 
plaintiff  in  the  execution.     But  this  is  not  so. 

2.  It  is  alleged,  that  Clark,  by  receiving  the  money,  adopted 
and  assented  to  the  act  of  the  officer  as  his  own.  ♦ 

III.  If  we  are  bound  to  refund,  it  must  be  because  we 
warranted  the  title  to  the  mare  sold  under  execution.  4  Littell 
247. 

1.  If  any  one  warrants  the  t'tle,  it  is  more  reasonable  that  the 
officer  should  do  so,  than  that  it  should  be  done  by  the  plaintiif 
in  the  execution.     1  Blackf.  10. 

IV.  It  is  said,  that  wherever  money  is  retained  contrary  to 
equity  and  good  conscience,  it  may  be  recovered  back  in  an  action 
of  assumpsit. 

The  case  of  Moses  v.  M'Ferlan  is  relied  on.     2  Burr.  1009. 

1.  This  case  is  not  law. 

2.  Money  paid  under  a  mistake  of  law  cannot  be  recovered 
back.     1  Story's  Eq. 

3.  Money  paid  the  second  time  under  legal  process  cannot  be 
recovered  back.     1  Selw.  N.  P<  81-2 ;  9  Johns.  232. 

The  case  of  Moses  v.  M'Ferlan  is  not  analogous  to  the  case 
in  question.  There  was  privity  in  that  case,  but  there  is  none  in 
this. 

V.  We  deny,  however,  that  Clark  retains  the  money  paid  over 
to  him  against  equity  and  good  conscience.  4  Littell  244 ;  5 
Littell  136. 

VI.  It  is  said  that  England  is  entitled  to  recover  his  money 
back,  because  the  consideration  for  which  it  was  paid  has  failed. 
See  4  Littell  248. 

VII.  Where  one  of  two  persons  must  sustain  a  loss,  it  should 
fall  upon  him  to  whom  negligence  is  imputable.     9  Wheat.  641. 

VIII.  In  all  judicial  sales,  there  is  no  warranty,  if  the  officer 
act  in  good  faith  ;  the  purchaser  should  look  out  for  himself.  9 
Wheat.  648. 

IX.  Warranty  is  by  the  person  selling  property  as  his  own,  and 
in  his  own  possession. 

ScATES,  Justice,  delivered  the  opinion  of  the  court .  En- 
gland  brought   an   action   of  iyidehitatus   assumpsit,   to    recover 
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back  from  Clark  the  price  of  a  certain  horse  sold  to  him  by  a 
constable,  under  and  by  virtue  of  an  execution  in  favor  of  Clark. 
The  pleadings  show  that  the  property  was  levied  upon 
[*  489]  and  sold  as  the  property  of  the  defendant  in  execution, 
and  that  afterwards  a  stranger  brought  his  action  of  re- 
plevin against  England,  the  purchaser,  and  recovered  the  prop- 
erty. 

The  court  sustained  a  demurrer  to  the  declaration,  which  is  as- 
signed for  error;  and  we  are  called  upon  to  determine  the  extent 
of  the  liability  of  the  plaintiff  in  execution  upon  an  implied  prom- 
ise to  return  the  money  paid  on  the  purchase  of  such  goods  as 
may  be  sold  by  the  officer  to  satisfy  his  debt,  upon  the  ground 
that  he  has  received  money  which  ex  cequo  et  bono  he  ought  not  to 
keep.  The*  writ  commands  the  officer  to  take  tlie  goods  of  the 
defendant  in  execution.  If  he  take  the  goods  of  a  stranger,  he  is 
a  trespasser.  If  he  sell  these  goods  for  the  benefit  of  the  plaintiff 
in  execution,  and  another  purchase,  and  advance  their  value  to 
the  use  and  benefit  of  the  plaintiff,  will  the  law  imply  such  a  war- 
ranty of  title  by  the  plaintiff,  as  to  raise  a  promise  to  return  the 
money  in  case  the  purchaser  is  evicted  of  the  possession,  or  has 
the  purchaser  better  right  to  a  return  ex  cequo  et  bono  than  the  de- 
fendant has  to  keep  the  money? 

The  general  rule  of  caveat  emptor  applies  to  the  sale  of  lands  ; 
to  all  judicial  sales,  whether  made  by  marshals,  sheriffs,  their  de- 
puties, constables,  or  special  commissioners  appointed  by  the 
courts;  and  the  rule  not  only  discharges  the  officers  or  others  who 
may  make  the  sale,  but  equally  protects  from  an  implied  warranty 
the  plaintiff  and  defendant  in  execution.  The  rule  is  founded  in 
public  policy,  but  there  are  exceptions  to  it,  which  in  noway  con- 
travene that  policy.  Thus  the  officer,  or  parties,  may  go  beyond 
the  o!)ligations  imposed  by  law,  and  so  bind  themselves  by  express 
undertakings,  by  fraud,  etc.;  and  so  a  stranger  to  the  proceedings, 
may,  by  fraud,  etc.,  bind  himself,  or  prejudice  his  claim  to  the 
property  sold,  where  an  officer  levies  on  property  not  liable  to  be 
taken  upon  execution,  and  such  like  cases. 

But  it  is  contended  that  this  is  not  a  judicial  sale;  that  such 
only  are  judicial,  where  the  proceedings  are  in  rem,  or  the  specific 
ol)ject  of  the  remedy  and  decree  is  to  subject  certain  estate  to 
sale,  and  that  the  rule  caveat  emptor  does  not  apply  to  all  sheriff's 
sales  on  levies  made  under  general  judgments  and  general  execu- 
tions. As  therefore  the  rule  does  not  apply,  if  the  purchaser 
acquires  no  title,  and  derives  no  benefits,  an  action  of  assumpsit 
will  lie,  either  against  the  plaintiff,  or  defendant  in  execution,  or 
the  officer. 

I  know  that  Lord  Mansfield,  in  the  cases  of  Moses  v.  M'Ferlan, 
2  Burr.  1012,  has  laid  down  a  very  broad  doctrine  in  argument, 
that  where,  ex  aequo  et  bono,  the  plaintiff  is  better  entitled  to  have 
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the  thing,  than  the  defendant  is  to  withhold  it  from  liim,  he  may- 
have  a  remedy,  and  by  this  form  of  action.  The  case  itself  is  a 
strong  one,  but  not  so  broad  as  the  doctrine  of  the  court 
in  arguing  it.  The  defendant  had  induced  the  plaintiff  [*  490] 
to  endorse  a  note  for  the  accommodation  of  the  defendant, 
under  a  promise  that  he  should  not  be  held  liable.  The  defend- 
ant afterwards  sued  him  in  a  court  of  conscience  on  this  endorse- 
ment, and  recovered  the  amount.  The  court  of  conscience  hold- 
ing that  these  facts  were  inadmissible  in  defence  in  that  court. 

The  action  was  brought  in  assumpsit  to  recover  back  that 
money,  and  Lord  Mansfield  and  the  court  held  that  he  was  enti- 
tled to  recover,  because  the  facts  which  showed  the  plaintiff,  ex 
(equo  et  bono,  entitled  to  recover,  had  not  been  adjudicated  upon, 
but  excluded  in  the  court  of  conscience,  as  inadmissible  in  defence 
in  that  court. 

The  authority  of  the  case  itself  has  been  doubted,  questioned, 
shaken,  overruled;  and  I  imagine  more  from  the  latitudinous  rea- 
oning  in  the  case,  than  the  unsoundness  of  the  particular  case  it- 
self.    See  1  Selw.  N.  P.  82;  Greenleaf's  Overruled  Cases  2G9. 

If  the  plaintiff  is,  in  justice  and  conscience,  entitled  to  the  thing 
or  sum  of  money  of  the  defendant,  he  may  recover  it;  not  where 
there  is  simply  a  moral  obligation,  but  a  legal  or  equitable  obliga- 
tion on  the  defendant  to  let  him  have  it. 

The  rule  of  caveat  emptor  has  been  applied  then  to  judicial  sales. 
6  Peters'  (3ond.  R,  714;  3  Scam.  505.  To  sales  by  sheriffs.  4 
Littell  247;  2  J.  J.  Marsh.  32;  and  to  constables's  sales.  1 
Blackf.  11. 

But  to  the  rule,  the  exceptions  stated  above  exist,  and  I  may 
add  one  or  two  more  that  seem  to  grow  out  of  the  policy  of  the 
law  in  part.  As  where  a  sheriff  levied  upon  the  estate  of  a  bank- 
rupt, after  a  secret  act  of  bankruptcy,  although  unknown  to  him, 
and  sold  and  paid  over  the  proceeds,  yet  it  seems  the  assignees  of 
the  bankrupt  may  recover  it  back.     1  Maule  &  Selw.  42. 

Again,  where  a  constable  levied  an  execution  from  a  justice  of 
the  peace,  on  a  lease-hold  interest,  which  was  not  liable  to  be 
taken  on  such  an  execution,  it  was  held  that  he  was  liable  to  re- 
fund it,  it  not  appearing  that  he  had  paid  over  the  money  (19 
Johns.  73),  but  if  he  had  paid  it  over,  the  court  expressed  a  strong 
doubt  of  the  plaintiff's  right,  ex  cequo  ethono,  to  recover. 

It  is  laid  down  in  2  Barbour  &  Harrington's  Dig.  420,  §  4,  upon 
the  authority  of  Strong  v.  Schultz,  1  Hill's  Ch.  R.  494,  that  the 
general  rule  that  there  is  no  implied  warranty  in  sales  made  by  a 
sheriff  or  other  ministerial  officer,  applies  exclusively  to  the  quality 
and  property  of  the  thing  sold.  It  does  not  apply  to  cases  where  the 
sheriff  or  other  officer  assumes  an  authority  where  none  is  given 
by  law.  In  every  case  there  is  an  implied  covenant  on  the  part 
of  the  sheriff,  that  he  has  authority  to  sell ;  and  the  recital  in  his 
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deed,  of  his  authority,  as  effectually  estops  him  as  if  it  had  been 
an  express  covenant. 

The  case  in  5  Peters'  Cond.  R.  714,  was  a  proceeding  in  rem 
in  the  admiralty  court.  The  court  ordered  the  goods  to 
[*491]  bvi  sold.  An  auctioneer,  under  the  direction  of  the  mar- 
shal, sold  the  goods,  exhibiting  samples.  It  afterwards 
appeared  that  the  goods,  at  the  time  of  sale,  were  greatly 
damaged,  and  inferior  to  the  samples.  But  it  was  held  that 
there  was  no  implied  warranty  on  the  part  of  the  marshal  or  auc- 
tioneer. 

The  case  of  Morgan  v.  Fencher^  1  Blackf.  11,  was  in  case  against 
a  constable,  who  sold  the  plaintiff  a  horse  taken  under  an  execu- 
tion, and  which  the  constable,  at  the  time  of  sale  declared  was 
the  property  of  the  execution  debtor;  and  that  he  would  sell  him 
as  the  law  directed.  On  demurrer  to  the  declaration,  it  was  held 
that  this  did  not  amount  to  a  warranty  ;  the  constable  having  no 
inducement  to  warrant,  the  court  would  look  for  unequivocal  ex- 
pressions of  warranty. 

In  Pete  v.  Blades^  5  Taunt.  657,  it  was  held  that  where  a  sher- 
iff sells  goods  on  execution,  there  is  an  implied  promise  that  he 
does  not  know  that  they  are  not  the  property  of  the  execution 
debtor ;  and  if  he  does  know  it,  although  he  may  have  paid  over 
the  money,  before  notice  not  to  do  so,  the  purchaser  may  support 
an  action  of  assumpsit  against  him,  and  recover  to  the  extent  to 
which  he  has  been  demnified  by  the  deception. 

In  the  case  of  MoGree  v.  Mlis  ^  Broiuning,  4  Littell  244,  Ellis 
purchased  a  slave  at  sheriff  sale,  on  a  credit,  and  executed  his 
bond  for  the  money.  The  execution  was  in  favor  of  McGee,  and 
against  Browning.  The  slave  was  afterwards  recovered  of  Ellis 
by  title  paramount  to  Browning.  He  filed  his  bill  to  enjoin  the 
bond  perpetually.  In  this  case  the  question  of  an  implied  war- 
ranty by  a  plaintiff,  who  gave  no  directions  to  the  sheriff  to  levy 
on  this  particular  property,  came  directly  before  the  court,  audit 
was  holden  that  there  was  no  such  warranty,  and  that  he  was  en- 
titled to  hold  the  money,  or  the  bond  to  secure  it.  The  court 
also  discussed  at  large  the  question  of  an  implied  warranty,  either 
by  the  sheriff  or  defendant,  and  were  of  opinion  that  the  law  did 
not  imply  one  under  such  circumstances.  They  were  of  opinion 
that  the  purchaser  Iiad  a  remedy  either  against  the  sheriff  or  de- 
fendant in  execution.  But  without  so  deciding,  they  dismissed 
the  bill  in  the  case,  in  order  that,  if  he  had  such  election,  he 
might  make  it ;  but  if  he  had  none,  they  seemed  strongly  inclined 
to  enter  a  decree  in  equity  against  the  defendant,  for  the  pur- 
chase money  which  had  been  advanced  to  his  use,  and  applied  to 
discharge  his  indebtedness.  They  were  inclined  to  the  opinion 
that  the  law  would  not  imply  a  promise  under  such  circumstan- 
ces, so  as  to  support  an  assumpsit. 
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The  case  of  Wolford  v.  Phelps,  2  J.  J.  Marsh.  31,  was  a  similar 
case  of  a  bill  to  enjoin  the  collection  of  bonds  given  for  the  pur- 
chase of  land  sold  under  an  execution  in  favor  of  the  defendant ; 
and  also  alleging  the  fraudulent  concealment,  by  the  de- 
fendant, of  the  fact  that  he  had  a  mortgage  on  the  same  [*492] 
premises,  although  he  was  present  at  the  sale.  The  court 
held  the  transaction  to  be  fraudulent,  and  on  that  ground  alone 
the  plaintiff  was  entitled  to  relief. 

In  Dalton's  Office  of  Sheriff  146,  in  speaking  of  the  responsi- 
bilities of  a  sheriff  in  executing  a  fieri  facias,  the  author  says : 
"If  the  sheriff  shall  return  his  writ,  that  he  hath  taken  so  m.uch 
goods  of  the  defendants,  and  that  he  hath,  denarios  illos  paratos 
ad  reddendum,  to  the  plaintiff,"  and  the  value  be  recovered  of 
him  by  a  stranger,  "  then,"  he  adds,  "  is  the  sheriff  at  a  double 
mischief ;  far  althouQ-h  the  value  of  the  goods  be  recovered  against 
the  sheriff,  or  his  officer,  by  the  owner  of  the  goods,  yet  the  plain- 
tiff in  the  action  may,  within  the  year  after  execution  done,  have 
a  scire  facias  upon  the  judgment,  and  return  made  by  the  sheriff, 
and  thereby  shall  compel  the  sheriff  to  bring  the  money  into  court, 
and  after  the  year,  the  plaintiff  may  have  an  action  of  debt  against 
the  sheriff  for  it,  if  he  be  not  otherwise  ordered  by  the  court, 
where  the  judgment  is  depending." 

It  seems  there  ought  to  be  a  remedy.  But  there  are  but  few 
authorities  upon  the  point;  and  the  difficulty  seems  to  be,  as  to 
the  person  who  shall  bear  the  responsibility,  and  refund  the  pur- 
chaser his  money  for  which  he  has  received  no  consideration. 
The  courts  seem  not  inclined  to  impose  it  upon  the  plaintiff  in 
execution,  who  has  but  received  his  due,  although  it  may  not 
have  come  from  his  debtor,  unless  he  is  guilty  of  fraud,  or  has  done 
some  other  act  to  charge  himself;  and  we  are  of  the  same  opinion. 
The  liability  must  be  upon  the  officer,  or  the  defendant.  The 
officer  could  have  but  little  interest  to  induce  him  to  warrant; 
the  proceeding  is  in  invitum  as  to  the  defendant,  and  he  can 
hardly  be  said  to  warrant.  But  he  is  most  benefitted  by  having 
his  debt  discharged  by  the  advance  and  application  of  the  pur- 
chase money.  But  as  these  parties  are  not  before  the  court,  we 
express  no  decided  opinion.  If  remedy  there  be,  it  may  be  by 
bill  in  equity,  or  action  of  assumpsit,  as  I  think  the  latter  broad 
and  comprehensive  enough  to  embrace  this  case.  See  1  Leigh's 
N.  P.  545-6. 

The  judgment  is  affirmed  with  costs. 

Wilson,  Chief  Justice,  delivered  the  following  separate  opin- 
ion :  Tlie  appellant  purchased  a  horse  sold  by  a  constable  under 
execution,  as  the  property  of  the  defendant  in  the  execution.  Af- 
terwards a  stranger  to  the  proceedings  sued  for,  and  recovered 
the  horse  from  the  purchaser.  He  then  brought  this  suit  against 
the  plaintiff  in  the  execution,  to  recover  back  the  purchase  money. 
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A  demurrer  to  the  declaration  raises  the  question,  whether  under 
these  circumstances,  the  purchaser  can,  in  this  action,  recover 
back,  from  the  plaintiff  in  the  execution,  the  money  paid. 
[*493]  But  few  cases  are  to  be  found  in  the  books  upon  this 
point.  It  appears,  however,  to  be  conceded,  that  the  pur- 
chaser is  entitled  in  some  form,  to  recover  of  some  one  ;  that  the 
rule  of  caveat  emptor,  which  applies  to  judicial  sales,  does  not  ap- 
ply to  general  sales  under  execution,  by  sheriffs  or  constables. 
But  of  whom  he  may  recover,  whether  of  the  plaintiff,  or  defend- 
ant in  the  execution,  or  the  constable  isnotso  well  settled  by  ad- 
'  judged  cases,  as  from  the  frequency  of  transactions  of  this  kind, 
we  would  be  led  to  expect.  Where,  however,  the  constable  has 
authority  to  sell,  and  he  sells  onl}^  the  title  of  the  defendant  in  the 
execution,  without  warranty,  or  fraud,  he  cannot  be  made  re- 
sponsible for  any  defect  of  title,  though  he  would  be  liable  in  tres- 
pass to  the  owner  of  the  property  wrongfully  taken. 

In  this  case,  the  purchaser  seeks  to  make   the  plaintiff  in  the 
execution  liabl  3,  upon  the  ground  that  he  has  received  the  money 
of  the  former,  without  consideration,  and  is  therefore  bound  in 
equity  and  justice  to  refund  it;  and  in  support  of  this  position, 
the  case  of  Moses  v.  M'Ferlan,  2  Burr.  1012,  is  relied  upon.     In 
that  case  Lord  Manstield  said,  that,  where  ex  cequo  et  bono,  the 
plaintiff  is  better  entitled  to  the  thing,  than  the  defendant  is  to 
withliold  it  from  him,    he  may  recover  in  this  form  of  action. 
This  is  a  most  comprehensive  rule,  but  I  believe  it  has  never  been 
recognised  in  any  subsequent  case,  to  the  extent  its  terms  would 
seem  to  imply,  and  does  not,  I  conceive,  apply  to  this  case.     The 
plaintiff  lias  received  no  more  than  he  was  legally  entitled  to,  and 
although  it  came  from  the  purchaser,  and  he  has  lost  the  consid- 
eration for  which  he  paid  his  money,  it  was  not  the  procurement 
or  agency  of  the  plaintiff  that  induced  the  purchase  or  occasioned 
the  loss.     He  allowed  the  law  to  take  its  course,  withoutinterpo- 
sition  or  control,  and   by  receiving  from  its  officer,  the  fruits  of 
its  process,  he  violated  no  legal  or  equitable  obligation,  and  in- 
curred neither  the  one  nor  the  other,  to  refund  that  which  he  was 
entitled  to  receive.     No  promise  to  that  effect  can  be  implied, 
any  more  than  can  a  promise  to  answer  for  a  trespass  of  an  officer 
over  whom  he  has  exercised  no  control ;  and  such  an  undertaking 
or  liability  is  not  pretended.     If  the  mistake  as  to  the  ownership 
of  the  horse  had  been  discovered  before  the  officer  had  paid  over 
the  money,  it  a^jpears  to  be  well  settled,  that  upon  an  application 
to  the  court,  it  could  arrest  the  money  in  his  hands  for  the  bene- 
fit of  thu  purchaser,  and  permit  the  officer  to.  amend  his  return 
upon  the  execution,  so  as  to  renew  the  levy,  upon  the  property 
of  the  debtor.     In  the  case  of  McG-ee  v.  Ellis  ,f  Brovming,  4  Lit- 
tell  244,  however,  the  court  of  chancery  refused  to  interfere  even 
to  this  extent,  to  the  prejudice  of  the  plaintiff  in  the  execution. 
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This  is  the  only  case  in  point  we  have  found,  and  it  not  only  de- 
cided that  the  plaintiff,  in  a  case  like  the  present,  is  not  liable, 
but  it  very  clearly  intimates  that  the  defendant  is. 

To  the  argument  that,  as  the  plaintiff  in  execution  gave  [*494] 
the  original  credit,  he  should  be  responsible  for  the  risk  of 
all  loss  growing  out  of  it,  it  may  be  answered,  that  the  law  has 
settled  it  otherwise,  and  that  upon  principles  of  justice  and  policy. 
No  reason  is  perceived  why  each  one  should  not  be  responsible  for 
the  hazards  he  voluntarily  incurs.  But  the  application  of  the 
principle  contended  for  by  the  plaintiff  in  error  would  make  the 
plaintiff  answerable  for  all  the  acts  of  the  officer,  and  not  only 
for  the  title  to  property  sold  under  his  execution,  but  also  for 
its  quality.  Under  such  responsibilities  it  would  in  general  be 
more  prudent  to  abandon  a  debt,  than  to  appeal  to  the  law  to  en- 
force its  payment.  Litigation  should  have  an  end  as  soon  as  the 
object  of  its  institution  is  accomplished;  but  if  years  after  a  plain- 
tiff has  received  his  debt,  through  the  agency  of  the  law,  he  can 
be  made  to  refund,  because  of  some  neglect  or  mistake  on  the 
part  of  its  officers,  he  can  never  know  when  he  is  safe,  or  at  the 
end  of  the  law.  Admitting  that  by  bill  in  chancery,  or  by  appli- 
cation to  the  court,  he  can  set  aside  the  former  execution  and  ob- 
tain anew  one,  against  his  debtor,  would  it  not  be  positive  injus- 
tice to  drive  him  to  this  expense,  force  him  to  refund  money 
which  he  had  probably  parted  with,  and  incur  the  risk  of  the  con- 
tinued solvency  of  his  debtor,  when  no  fault  can  be  imputed  to 
him.  This  woidd  be  equally  against  the  policy  of  the  law,  for  the 
effect  would  be,  to  make  the  defendant  ultimately  liable  by  a  cir- 
cuity and  increase  of  litigation  which  would  be  avoided  by  a  suit 
against  him  in  the  firstinstance.  The  money  paid  by  the  plain- 
tiff has  accrued  to  the  benefit  of  the  execution  debtor  ;  the  prin* 
ciple  i-elied  upon  by  the  plaintiff  would  therefore  be  more  appli- 
cable to  him,  than  to  the  execution  plaintiff.  This  debt  has  been 
discharged  at  the  expense  of  the  plaintiff.  It  would  seem  there- 
fore most  reasonable,  and  just,  that  he  should  be  held  to  make  in- 
demnity in  the  first  instance,  and  thus  save  another  from  unmer- 
ited expense  and  litigation,  particularly  as  that  would  impose  no 
hardship  upon  him,  his  ultimate  liability  being  certain  in  any 
event. 

In  this  view  of  the  case,  authority  and  justice  are  alike  opposed 
to  the  recovery  by  the  appellant  against  the  plaintiff  in  execution, 
and  the  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Andrew  Johnson  v.  John  Weedman. 

[*495]  •        Error  to  De  Witt. 

1.  Bailment — wrongful  use  of  property.  If  a  bailee  for  a  special  purpose  use  the 
property  for  another  purpose,  without  leave  of  the  owner,  he  is  liable  as  fur  a  conver- 
sion; yet  this  should  be  understood  only  of  buch  an  use  as  occasions  an  injury  cr  damage; 
and  that  damage  or  injury,  and  not  the  value  of  the  property,  would  be  the  measure 
of  damages  to  be  recovered,  if  the  property  be  returned.  Where  no  injury  is  sustained 
only  nominal  damages  can  be  recovered,     {a) 

2.  Same — no  i'ljury.  Such  use  of  property  by  a  bailee,  as  is  without  detriment  to 
the  bador;  does  no    amount  to  a  conversion. 

3.  Same.  Where  a  horse  was  delivered  by  the  plaintiff  to  the  defendant,  to  be  agist- 
ed and  fed,  for  a  valuable  consideration,  and  ihe  defendant,  without  the  authority  of 
plaintiff,  rode  the  horse  fifteen  miles,  and  the  horse  died  a  fiw  hours  aiterwards,  but 
not  in  consequence  of  the  riding  :  Held,  that  the  plaintiff  could  not  sustain  an  action 
for  trover  and  coriversion.     {b) 

4.  New  Trial — vindictive  damages.  Courts  will  not  grant  new  trials  where  vindic- 
tive damages  only,  or  merely  nominal  damages,  are  sought  to  be  recovered,     (c) 

The  proceedings  in  this  cause  in  the  court  below  were  had  be- 
fore the  Hon.  Samuel  H.  Treat;  but  at  what  term,  the  agreed 
case  does  not  sliow.  The  jury  found  the  defendiuit  not  guilty. 
A  motion  was  made  for  a  new  trial,  which  was  overruled,  and  a 
judgment  rendered  for  the  defendant  for  costs.  The  cause  wag 
brought  to  this  court  by  writ  of  error,  and  submitted  upon  briefs. 

Wells  Colton,  for  the  plaintiff  in  error ;  Weedman  being 
bailee  of  the  horse,  for  a  special  purpose,  to  wit,  agistment,  was 
guilty  of  a  conversion  in  using  him  without  leave.  What  is  a 
conversion  ?  See  6  Bac.  Abr.  677,  691,  last  paragraph  ;  Reynolds 
V.  Shuter,  5  Cowen  323  ;  Whelock  v.  Wheelwright,  5  Mass.  104; 
Bristol  V.  Burt,  7  Johns.  258. 

Conversion  may  be  teraporarv  or  permanent.  Keyworth  v. 
Hill  et  ux.  5  Eng.  Com.  Law    R.  422. 

Change  of  property  is  only  made  by  a  judgment  for  a  perma- 
nent conversion.     Brown  v.  Sax,  7  Cowen  97. 

A  return  of  the  property  converted  goes  in  mitigation  of  dama- 
ges. 6  Bac.  Abr.  680,  690,  last  paragrapli, — in  D,  708,  last  par- 
agiaph  but  one  ;  Reynolds  v.  Sliuter,  5  Cowen,  828. 

The  above  points,  made  to  establish  the  position  of  the  plaintiff 
are  that  the  taking  of  the  horse  of  the  plaintiff  from  the  pasture, 
and  putting  him  to  defendant's  use,  constitute  a  complete  conver- 
sion, on  which  an  action  could  be  sustained.  If  the  horse  had  been 

Casks  Citing  Text.  gratuitous  and  for  bailee's  benefit,   he   is 

(a)  In  action  against  bailee  for   negli-  bound  to  extraordinary  care.     Phillips  v, 

gence  whereby  bailor    lost  chattel  bailed,  Condon,  14  III.  84. 

return  of  chattel  uninjured    before    suit  (c)  New  trial  will  not  be  granted  merely 

goes  in  mitigation  of  damages,  which  are  to  enable  party  to  recover  vindictive  or 

confined  to   actual   loss.     American   Ex-  nominal   damages.     Comstock    v.    Bros- 

pressCo.  II.  Brunswick  4  Bradw.  606,610.  seau,  65  111,  39,  44. 
(/')  Where   bailment,  e,  g.  of  hcrse,  is 
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letarned,  the  action  would  still  lie,  and  the  return  would  be  in 
mitigation  of  damages.  As  he  never  was  returned,  the  verdict 
should  have  been  for  the  plaintiff,  to  the  amount  of  the  horse's 
value,  when  converted  ;  and  the  instruction  tluit  the  defendant 
was  entitled  to  a  verdict,  unless  it  "  appears  the  horse  died  through 
bad  usage,"  was  erroneous^ 

A  demand  need  not  be  made  by  the  plaintiff  to  maintain 
suit,  even  where  the  original  possession  of  the  defendant  [*496] 
was  lawful,  if  an  actual  conversion  be  proved.       Refusalon 
demand  is  only  evidence  of  conversion,  and  not  in  itself  a  conver- 
sion.    6  Bac.  Abr.  706,  fifth  paragraph,  letter  G  ;  Tompkins  v. 
Haile,  3  Wend.  407. 

If  the  case  shows  a  conversion,  the  verdict  was  clearly  contrary 
to  evidence,  and  there  should  be  a  new  trial, 

6  Bac.  Abr.  662,  states :  "  It  is  the  general  rule  that  if  the 
verdict  be  contrary  to  evidence,  the  court  will  grant  a  new  trial," 
citing  Strange  1106,  1142;  2  Tidd's  Pract.  908;  3  Barn.  &  Aid. 
692  ;  3  Bing.  610  ;  4  Bing.  195  ;  1  Gaines  25,  and  note. 

A.  Lincoln,  for  the  defendant  in  error :  1.  The  riding  of  the 
horse  was  not  such  an  abuse  of  the  lawful  possession  as  amounts 
to  a  conversion  ;  and, 

2.  If  the  riding  was  a  conversion,  the  injury  done  by  the  riding, 
and  not  the  value  of  the  horse, is  the  measure  of  damages.  Mur- 
ray V.  Barling,  10  Johns.  176. 

In  the  latter  case  it  is  said  :  "  as  if  a  man  takes  my  horse  to 
ride,  and  leaves  it  at  an  inn,  that  is  a  conversion  ;  for  though  I 
may  have  him  by  sending  for  him,  and  paying  for  his  keeping,  yet 
it  brings  a  charge  upon  me.  It  is  this  charge  that  is  to  regulate 
the  damages." 

3.  Though  the  riding  of  the  horse  may  be  a  conversion,  still,  as 
it  did  no  injury  to  the  horse,  the  damage  can  but  be  nominal ;  and 
after  verdict,  a  new  trial  is  never  allowed  to  enable  a  plaintiff,  to 
recover  nominal  damages  merelv.  2  Cowen,  483,  last  sentence  of 
the  opinion  ;  3  Johns.  239  ;  10  Wend.  119. 

ScATES,  Justice,  delivered  the  opinion  of  the  court :  Trover  for 
a  horse  ;  issue  not  guilty  ;  trial  and  verdict  not  guilty.  The  plain- 
tiff moved  for  a  new  trial,  which  the  court  denied,  and  rendered 
a  judgment  for  costs. 

The  agreed  case  shows  the  following  facts  ;  That  the  plaintiff 
bailed  a  horse  to  the  defendant  to  be  agisted  and  fed,  for  a  valua- 
ble consideration ;  that  while  the  horse  was  so  in  the  defendant's 
possession,  and  without  the  plaintiff's  authority,  he  rode  the  horse 
fifteen  miles  ;  that  the  horse  died  within  a  few  hours  afterwards, 
but  not  in  consequence  of  the  riding.  And  the  cause  is  submitted 
for  the  opinion  of  the  court  upon  two  questions  : 

First.  Is  the  plaintiff  entitled  to  recover  upon  the  facts  stated  ? 
and, 
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Secondly.  Ought  a  new  trial  to  have  been  granted? 

In  answer  to  the  first  point,  we  say  he  is  not. 

While  we  admit  that  if  a  bailee  for  a  special  purpose,  as  he  is 
here,  viz.  agistment  and  feeding,  use  the  property  for  another  pur- 
pose, without  leave  of  the  owner,  he  is  liable  as  for  a  conversion, 
and,  as  is  laid  down  in  the  books,  for  assuming  and  ex- 
[*  497]  ercising  ownership  over  the  goods.  6  Bac.  Abr.  667,  691 ; 
5  Cowen,  323  ;  5  Mass.  104  ;  7  Johns.  258 ;  yet  it  should 
be  understood  only  of  such  an  use  as  occasions  an  injury  or  dam- 
age, as  is  said  in  Murray  v.  Burling^  10  Johns.  174  ;  6  Modern, 
212 ;  6  East  540 ;  and  that  damage  or  injury,  and  not  the  value 
of  the  property,  would  be  the  measure  of  damages,  to  be  recov- 
ered, if  the  property  be  returned.  Here  it  is  admitted  that  no 
damage  was  done,  or  injury  sustained,  unless  the  law  deemed 
the  use  a  conversion ;  in  which  case  nominal  damages  only 
could  be  recovered.  The  horse  died,  and  therefore  could  not 
be  returned,  but  without  fault  of  the  defendant,  as  it  was  not 
in  consequence  of  the  riding.  If  tlie  doctrine  of  the  books 
is  to  be  literally  understood,  that  any  and  every  use,  by  the 
bailee,  not  falling  strictly  within  the  terms  of  the  bailment,  is  a 
conversion,  the  mere  temporary  exercise  of  the  animal  for  his  own 
health  and  improvement,  might,  in  like  manner,  be  charged  as  a 
temporary  conversion,  subject  to  be  made  permanent,  and  the 
right  of  property  changed  into  the  defendant  by  a  judgment,  or 
if  the  defendant  could  and  would  return  the  property,  the  dam- 
ages are  mitigated  by  the  amount  of  tlie  value  of  the  property,  as 
is  laid  down  in  6  Bac.  Abr.  680,  690,  D  708  ;  5  Cowen  323.  So 
that  finally  the  party  would  recover  only  the  true  damages,  which, 
in  this  case,  could  be  nothing,  as  there  was  no  evidence  of  actual 
damage.  No  demand  and  refusal  was  necessary  in  this  case,  as 
the  plaintiff  does  not  seek  to  recover  the  value  of  the  horse,  but 
only  the  supposed  damage,  for  an  illegal  use  of  the  horse.  I 
would  by  no  means  be  understood  as  saying  that  the  defendant 
had  a  right,  or  that  it  was  proper  to  use  the  horse,  but  only  that, 
that  use,  in  this  instance,  being  without  detriment,  does  not 
amount  to  a  conversion.  Another  form  of  action  would  be  better 
adapted  to  adjust  the  real  rights  of  the  parties.  Peradventure 
in  an  action  of  assumpsit  for  the  use  of  the  horse,  the  value  of 
his  services  might  be  recovered,  or  in  a  special  action  on  the  case, 
on  the  bailment. 

In  answer  to  the  second  question,  we  answer  also  in. the  nega- 
tive. Even  if  the  plaintiff  should  be  entitled  to  recover,  still 
a  new  trial  might  have  been  refused,  as  the  value  of  the  horse 
is  not  sought  by  the  proof;  the  only  damages  that  could  be 
recovered  would  be  in  the  nature  of  smart  money,  for  the  wrong- 
ful use,  which  must  be  in  their  nature  vindictive,  as  there  is  no 
proof  of  special  damage  or  injury.     And  it  is  a  rule  that  courts 
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will  not  grant  new  trials,  where  vindictive  damages  only  are 
sought  to  be  recovered,  or  merely  nominal  damages.  2  Cowen 
433 ;  3  Johns.  239 ;  10  Wend.  119.  The  judgment  is  affirmed 
with  costs. 

Judgment  affirmed. 


Richard  Eells  v.  The  People  of  the  State  of  Illinois. 

Error  to  Adams.  [*  49S] 

1.  Slavery — indictment  for  secreting.  In  an  indictment  for  secreting  a  negro 
slave,  it  is  not  necessary  to  allege  the  name  of  the  slave  ;  it  is  a  sufficient  description 
to  aver  him  to  be  "a  certain  negro  slave,  the  property  of  one  A  B." 

2.  Same.     In  such  an  indictment  it  is  unnecessary  to  allege  a  scienter,  (a) 

3.  Same,  The  essence  of  the  offence  of  harboring  or  secreting  a  slave  is  the  at- 
tempt to  defraud  the  owner  of  his  property, 

4.  Words — harbor  and  secret.  The  words  "harbor  and  secret"  have,  by  long  usage 
in  connection  with  the  subject  of  secreting  slaves,  acquired  a  specific  meaning,  which 
includes  both  act  and  intention. 

5.  Indictment — in  words  of  statute.  An  indictment  which  states  the  offence  in 
the  exact  language  of  the  statute,  or  so  plainly  that  the  nature  of  the  offence  may  be 
easily  understood  by  the  jury,  is  sufficiently  technical  and  correcet. 

6.  Police  power — of  state.  The  police  power  of  a  state  embraces  the  power  of  reg- 
ulating the  whole  of  the  internal  affairs  of  the  state,  in  its  civil  and  criminal  polity.  The 
state  of  Illinois  has  power  to  prevent  the  introduction  of  negro  slaves  into  the  state, 
and  to  punish  those  of  its  citizens  who  introduce  them,  (b) 

7.  Same — fugitive  slaves.  A  state  has  the  right  to  legislate  on  the  subject  matter 
of  fugitive  slaves,  and  that  right  is  not  taken  away  by  the  legislation  of  congress  on  the 
same  subject ;  but  it  seems,  the  states  are  prohibited  from  passing  any  law  which  may 
interfere  with  the  right  of  the  master  to  the  services  of  his  fugitive  slave. 

8.  Constitutional  law — secreting  slave.  So  much  of  §  149  of  the  criminal  code 
of  the  state  of  Illinois,  as  provides  for  punishing  any  person  who  shall  secret 
a  negro  slave  or  colored  servant,  is  not  in  conflict  with  the  third  paragraph  of  §  2  of 
article  IV".  of  the  constitution  of  the  United  States,  nor  does  it  interfere  either  with  the 
remedy  given  by  congress  for  the  recovery  of  the  slave,  or  the  mode  of  prosecuting 
that  remedy.  It  neither  aids  nor  impedes  the  owner  in  the  reclamation  of  his  prop- 
erty; it  merely  acts  upon  our  own  citizens,  and  prescribes  a  rule  of  conduct  for 
them.  (^) 

g.  Same — punishing  offences,  legislative  dtity.  A  state  has  the  power  to  define 
offenses  and  punish  offenders,  and  the  necessity  for  the  exercise  of  its  powers  cannot  be 
enquired  into  in  a  court  of  jusiice. 

The  plaintiff  in  error  was  indicted,  tried,  and  convicted  in  the 
Adams  circuit  court,  at  the  April  term,  1843.  A  motion  was 
made  in  arrest  of  judgment,  which  was  overruled,  and  the  plain- 
tiff in  error  sentenced  to  pay  a  fine  of  $400  and  the  costs  of  the 
prosecution. 

Cases  Citing  Text.  under  Constitution  of  1848.      Nelson  v 

(a)  Indictment  need  not  aWege  scienter.  People,  33  111.  390,  396. 

unless  inient  is  element  of  crime  charged.  (c)  See  thirteenth  amendment  to  Con- 

McCutcheon  v.  People,  69  111.  601,  605.  stitution    of    the     United   States,    k.  S. 

{b)  Statute  of    1853  prohibiting   immi-  1874  p.  17;  S.  &  C.'s  Stats,  p.  38. 
gration  of  negioes  into  State  held  valid 

515 


499  Eells  v.  The  People.  [Dec.  T. 

Brief  of  Counsel. 

The  cause  was  heard  before  the  Hon.  Stephen  A.  Douglass. 

Geo.  C.  Dixon  (with  whom  was  James  H.  Collins),  for  the 
phiintiff  in  error.  The  law  of  congress,  of  1793,  is  precisely 
analogous,  in  its  provisions,  to  the  state  law.  1  Story's  U.  S.  Laws 
2?<5. 

The  constitutional  provision  is  found  in  Div.  3,  §  2,  Art.  4  of 
U.  S.  Const.  R.  L.  28. 

First.  We  say  the  indictment  is  fatally  defective  in  not  aver- 
ring that  the  defendant  knew  that  the  person  harbored  was  a 
slave.     Birney  v.  State  of  Ohio,  8  Ohio  237-8. 

Second.  The  law  under  which  the  indictment  is  found  is  un- 
constitutional, and  therefore  void,  for  the  following  reasons: 

I.  The  law  of  congress,  of  1793,  is  constitutional,  because  : 

1.  It  is  a  contemporary  exposition   of  the   constitution,  and 

therefore  entitled  to  great  weight  and  distinguished  con- 
[*  499]  sideration.  1  Story's  Com.  on  Const.  §  405  ,  1  Cranch  309  ; 

12  Wend.  323;  3  Seam.  470  ;  1  Peter's  Cond.  R.  317 ;  6 
Wheat.  418;  2  Pick.  19  ;  5  Serg.  &  Rawle  64. 

2.  The  power  ought  to  be  in  congress  to  prevent  conflicting 
and  hostile  legislation  among  the  states.  State  laws  have  no  extra 
territorial  operation;  and  in  passing  through  different  states,  dif- 
ferent and  perhaps  adverse  processes  might  be  necessary.  Conflict, 
and  perhaps  a  subversion  of  the  public  peace,  might  ensue.  Story's 
Conflict  of  Laws  75 ;  5  Wheat.  69  :  16  Peters  623-4. 

3.  It  ought  to  be  in  congress  to  prevent  this  constitutional  pro- 
vision becoming  a  dead  letter.  Suppose  the  several  free  states 
should  refuse  to  legislate  upon  the  subject,  would  not  this  species 
of  property  remain  inadequately  protected  ?     And, 

4.  It  is  constitutional,  because  the  United  States  supreme  court, 
in  solemn  decision,  has  so  decided  it,  (16  Peters  620-22,  637,) 
and  because  the  following  authorities  have  declared  to  the  same 
effect.  9  Johns.  67  ;  12  ^Wend.  507,  311 ;  2  Pick.  11 ;  5  Serg.  & 
Rawle  62 ;  2  Wheeler's  Crrm.  Cases  594. 

II.  We  say  that  the  subject  of  fugitive  slaves,  from  one  state  to 
another,  is  one  vested  exclusively  in  congress.  16  Peters  622-3, 
038-41,  661. 

III.  Admitting  that  the  power  is  concurrent,  we  insist  that  the 
exercise  of  the  power,  by  congress,  suspends  and  supersedes  aD 
state  legislation  upon  the  subject.  1  Kent's  Com.  389-91;  1 
Story's  Com.  on  Const.  §§  437-43;  12  Wend.  316-25;  1  Peters' 
Cond.  R.  429 ;  4  Peters'  Cond.  R.  414-15  ;  2  Wheeler's  Crim. 
Cases  594;  5  Wheat.  21-4,  36,  70-5;  14  Wend.  532-36;  16 
Peters  617-18. 

IV.  The  law  of  congress  and  the  state  law  conflict  with  each 
other. 

1.  They  operate  upon  precisely  the  same  subject  matter;  the 
same  identical  offence  is  legislated  upon. 
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2.  The  United  States  law  inflicts  a  penalty  ;  the  state  law  fine 
and  imprisonment. 

3.  The  United  States  law  gives  the  penalty  to  claimants  ;  the 
other  gives  the  tine  to  the  count}'-  treasury.  R.  L.  Crim.  Code, 
§  161. 

4.  The  United  States  law  speaks  of  harboring  after  notice  of 
the  fact  of  being  a  fugitive ;  the  state  law  is  silent  on  this 
subject. 

5.  The  United  States  law  requires  knowledge  and  wilfulness  i 
the  other  does  not.     And, 

6.  They  both  provide  punishment  for  the  same  offence. 

V.  Two  laws  springing  from  distinct  sources,  legislating  over 
the  same  offence,  cannot  exist  at  the  same  time,  in  full  force,  under 
our  constitutions  of  government. 

1.  The  law  of  congress  being  within  its  constitutional  juris- 
diction, whether  that  jurisdiction  is  exclusive  or  concur- 
rent, is  supreme,  as  we  have  before  proven.  [*  500] 

2.  It  would  violate  the  federal  and  state   constitu- 
tions, providing  that  no  person  shall  be  twice  tried  for  the  same 
offence. 

3.  We  say  that  the  offence  described  in  this  indictment  is  pre- 
cisely such  an  offence  as  is  indictable  under  the  law  of  congress  ; 
and,  if  so,  what  exists  to  prevent  another  prosecution  and  convic- 
tion for  this  same  offence. 

4.  We  cannot  be  punished  until  we  have  violated  some  law. 
What  law  have  we  violated?  We  answer,  the  law  of  congress  ; 
and  we  say  further,  had  we  been  tried  and  convicted  under  the 
United  States  law,  the  record  of  conviction  would  have  been  an 
absolute  bar  to  this  action. 

5.  Could  the  president  pardon  a  conviction  under  this  state 
law  ?     It  is  a  doubtful  question. 

VI.  If  the  above  positions  are  correct,  then  it  follows  that  this 
law  is  suspended  and  entirely  inoperative ;  and  it  is  the  duty  of 
this  court  so  to  declare  it  (1  Kent's  Com.  448-54  ,  1  Peters'  Cond. 
R.  283 ;  3  Scam.  240)  i  because, 

1.  That  portion  of  the  state  law  affecting  this  case  extends  to 
fugitive  slaves  fleeing  from  one  state  to  another ,  and  it  is  this 
branch  of  the  law  alone  tliat  we  are  now  considerinof. 

2.  A  law  may  be  unconstitutional,  and  of  course  void  in  rela- 
tion to  particular  cases,  and  yet  valid,  to  all  intents  and  purposes, 
in  its  application  to  other  cases  within  the  scope  of  its  provisions, 
but  varying  from  the  former  in  particular  circumstances.  1  Peters' 
Dig.  562,  §  39 ;  3  Scam.  470 ;  6  Cranch  87. 

VII.  It  may  be,  and  it  is  said,  that  our  laws  provide  for  pun- 
ishing offences  against  the  coin  of  the  United  States,  and  bank 
bills  of  United  States  Bank,  and  that  these  are  analogous  cases. 

We  reply,  that  in  every  such  case,  the  power  is  expressly  re- 
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served  to  the  states,  by  the  law  of  congress  itself.  As  to  United 
States  coin,  see  2  Story's  Laws  of  U.  S.  1032-3  §  74 ;  Crim.  Code 
of  111.  As  to  United  States'  bank  bills,  see  3  Story's  laws  U.  S. 
1558  ;  §§  18,  68  of  Crim.  Code  of  111. 

VIII.  Again,  it  is  said  that  this  law  is  merely  a  police  regula- 
tion, designed  for  the  conservation  of  the  internal  peace  of  the 
state,  and  therefore  not  within  the  reach  of  the  federal  constitu- 
tion. This  is  the  strong  position  of  our  opponents,  and  we  will 
examine  it  as  fully  as  is  within  our  power. 

'^  By  the  public  police  and  economy,  I  mean  the  due  regulation 
and  domestic  order  of  the  kingdom,  whereby  the  individuals  of 
the  state,  like  members  of  a  well  governed  family,  are  bound  to 
conform  their  general  behavior  to  the  rules  of  propriety,  good 
neighborhood,  and  good  manners;  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  stations."  3  Tomlin's  Law 
Diet,  article  Police.  See  also  4  Blac.  Cora.  162  ;  2  Webster's 
Diet,  word  Police,  and  also  10  Amer.  Ency.  article  Po- 
[*501  ]  lice,  where  the  definitions  are  all  essentially  the  same. 
This  state  law  is  not  a  police  regulation;  because, 

1.  By  the  English  common  law  and  American  law  slaves 
removing  from  a  slave  into  a  free  state  become  absolutely  free, 
excepting  so  far  as  slave  property  is  protected  by  the  constitu- 
tion.    Story's  Conflict  of  Laws  92,  §  96. 

2.  By  the  ordinance  of  1787  and  the  constitution  of  this  state 
slavery  cannot  exist  among  us  independently  of  the  United  States 
constitution.     R.  L.  44,  57. 

3.  Slavery  is  the  mere  creature  of  the  municipal  law  in  those 
states  where  it  is  tolerated,  and  has  an  extra  territorial  operation. 
2  J.  J,  Marsh.  470,  18  Pick.  211,  214-15,  219,  and  cases  cited; 
16  Peters  611-12. 

4.  The  portion  of  the  state  law  under  consideration  provides 
for  slaves  fleeing  from  another  state.  This  affects  other  states; 
its  subject  matter  is  connected  with  other  states;  it  is  a  regula- 
tion to  benefit  other  states;  to  protect  that  which  is  propert}^ 
there,  but  not  here;  it  has  reference  to  intercourse  between  the 
states  and  between  citizens  of  different  states,  and  bears  the  im- 
press of  an  international  character.  11  Peters  137-40;  16  Peters 
657-8;  18  Pick.  222-24. 

5.  We  admit  that  that  portion  of  the  law  applying  to  fugitives 
owing  service  and  labor  to  a  person  resident  in  the  state  is  in 
force  and  is  purely  a  police  regulation;  and  this  illustrates  the 
'"•ne  of  demarcation  between  state  and  federal  jurisdiction,  and 
demonstrates  that  this  is  not  a  mere  police  law.  2  Peters'  Dig. 
378,  §  5,  1  Wash.  C.  C.  R.  449;  4  Wash.  C.  C.  R.  396:  18  Pick. 
221  and  see  further,  16  Peters  622-3;  638-41,  661;  1  Kent's  Com. 
436-7,439;  5  Wheat,  above  referred  to;  5  Peters'  Cond.  R.  569- 
70;  16  Peters  625,  632-3,  643-4,  650,  657-8. 
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IX.  It  may  be  well  to  remark  on  the  situation  in  which 
slavery  exists,  independently  of  the  United  States  constitution, 
in  the  several  free  states,  as  respects  their  connection  with  slave 
states. 

We  have  seen  by  the  English  and  American  law  that  slaves 
removing  from  a  slave  iuto  a  free  state  become  free,  excepting 
so  far  as  slave  property  is  protected  by  the  federal  cons.titu- 
tion.  We  have  seen  also  that  the  ordinance  of  1787  prohibits 
slavery,  and  that  our  state  constitution  does  not  affirmatively 
introduce  it.  And  we  have  also  seen  that  slavery  is  the  mere 
creature  of  municipal  law,  and  has  no  existence  bayond  such  pro- 
tection. 

From  these  we  conclude, 

1.  That  the  free  states  are  under  no  constitutional  obligation 
to  furnish  the  legal  means  to  reclaim  fugitive  slaves,  as  congress 
is  entrusted  with  the  power;  and  in  her  assembled  wisdom,  rep- 
resenting every  state  in  the  Union,  and  acquainted  with  every 
interest,  she  can  best  judge  what  law  is  requisite  and 

what  legal  means  are  required.  5  Wheat.  67;  1  Kent's  [*502] 
Com.  403-4. 

2.  And  it  may  be  doubted  whether  any  state  is  under  any  con- 
stitutional obligation  to  lend  her  courts  and  judges,  or  magis- 
trates, to  aid  a  law  of  Congress  concerning  fugitive  slaves,  as 
congress  possesses  no  c'ompulsory  powers  to  enforce  obedience 
over  the  states ;  and  is  invested  wi.th  ample  power  by  the  consti- 
tution to  provide  courts  and  instruments  to  carry  her  own  laws 
into  execution,  by  her  own  officers  and  tribunals;  these  are  the 
constitutional  appointments  for  this  purpose.  5  Wheat..  67,  1 
Kent's  Com.  403-4;  1  Dana  442;  3  Missouri  44. 

3.  And  I  believe  it  will  be  found  decidedly  preferable  for  the 
states,  for  the  slaveholders,  for  the  security  of  slave  property,  for 
the  harmonious  action  of  the  government,  and  for  the  peace  of 
the  countrj'-,  to  permit  congress  to  exercise  entire  control  and 
government  over  the  matter,  unaffected  by  state  authority  or 
legislation. 

•  4.  In  such  a  view,  upon  a  subject  on  which  conflicting  opin- 
ions are  entertained,  there  ought  to  be  no  angry  feeling  between 
slave  and  free  states  bordering  each  other,  because  one  state  may 
not  legislate  upon  the  subject.  The  slaveholder  ought  to  look 
with  confidence  to  the  shield  which  the  constitution  throws 
around  his  property.     And, 

5.  The  idea  of  crimination  and  recrimination,  of  retaliation, 
conflagration,  and  unlawful  depredation  will  only  inflame  passion, 
exasperate  prejudice,  and  lead  to  border  war  and  bloodshed,  and 
result  inevitably  in  shaking  the  security  and  consequently  depre- 
ciating the  value  of  slave  property.     The  power  of  congress  is 
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ample  for  every  beneficial  purpose,  and  we  ought  to  rely  upon  its 
wisdom  and  patriotism  with  the  most  explicit  confidence. 

J.  A.  McDouGALL,  attorney  general,  for  the  defendants  in 
error  :  The  indictment  in  this  cause  contains  five  counts,  the  fifth 
charging  that  the  slave  was  a  fugitive  from  service  in  the  state 
of  Missouri.  There  was  a  general  motion  to  quash,  which  was 
sustained  as  to  one  count,  and  overruled  as  to  the  remainder; 
plea  of  not  guilty,  and  conviction  generally.     It  is  contended 

First.  That  if  one  of  the  counts  was  good  the  court  properly 
overruled  the  motion  to  quash. 

Secondly.  That  one  of  the  counts  upon  which  the  defendant 
was  tried  being  good  the  finding  of  the  jury  was  sufficient,  and 
judgment  not  erroneous. 

As  several  of  the  counts  do  not  aver  that  the  slave  was  a  fugi- 
tive, if  these  propositions  be  correct  the  question  of  conflict  between 
the  federal  constitution  and  laws  and  the  149th  section  of  oui* 
criminal  code  does  not  arise  upon  the  record;  but  as  the  question 
is  one  of  great  practical  importance,  and  one  that  should  be  defi- 
nitely settled,  it  would  perhaps  be  an  an  act  of  wisdom  in 
[*  503]  this  court  to  place  the  question  beyond  controversy. 

It  is  contended  on  the  part  of  the  defendant,  that  our 
state  law  is  unconstitutional  and  void,  as  to  fugitives  from  service 
and  labor  in  other  states,  for  the  reason. 

First.  That  our  law,  taken  in  connection  with  the  act  of  con- 
gress of  1793,  provides  two  punishments  for  one  offence. 

Tliis  position  is  sufficiently  answered  by  reference  to  the  two 
laws  in  question,  neither  of  which  places  life  or  limb  in  jeopardy. 
The  better  answer  however  is,  that  there  is  but  one  punishment 
for  one  offence.  A  legal  offence  is  the  breach  of  a  law  ;  the  de- 
fendant in  harboring  a  fugitive  slave  violated  a  law  of  this  state, 
by  interfering  with  its  internal  policy;  he  also  violated  a  law  of 
Congress,  by  interfering  with  the  rights  of  the  slave  owners  se- 
cured by  tlie  constitution.  The  one  act  constitutes  two  distinct 
offences  against  the  different  laws  of  different  governments.  One 
act  frequently  constitutes  two  offences.  An  assault  is  an  offence 
against  the  law  protecting  the  person  assaulted,  punished  by 
exemplary  damages  ;  it  is  also  an  offence  against  the  law  preserv- 
ing the  geiieral  peace,  punished  by  fine  and  im[)risonment ;  the 
same  is  true  of  publishing  a  libel.  In  the  case  at  bar,  one  law 
protects  our  state  institutions,  the  other  the  slave  owner  ai)road  ; 
one  act  is  a  breach  of  both,  and  constitutes  two  clearly  distinct 
offences. 

Second.  Tlie  state  law  is  unconstitutional,  for  the  reason  that 
the  exclusive  power  of  legislation  upon  the  subject  of  fugitive 
slaves  was  surrendered  to  congress  by  the  constitution. 

If  this  power  were  admitted  to  be  exclusively  in  congress,  it 
would  not  follow  that  the  state  law  was  void,  as  it  does  not  oper« 
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ate  upon  the  fugitive,  or  affect  the  rights  of  his  owner  ;  but  the 
defendants  in  error  deny  the  entire  proposition.  The  constitution 
secures  to  the  owner  a  right  to  pursue  and  recapture  his  shive, 
and  inhibits  the  states,  into  which  the  fugitives  may  have  escaped, 
from  passing  any  hiws  interfering  with  that  right.  The  consti- 
tution does  not  specify  what  authority  shall  enforce  the  claim  of 
the  owner,  and  the  only  inhibition  upon  the  state  authority  is  the 
one  above  referred  to.  The  constitution  having  secured  a  right 
to  the  owner,  and  it  being  the  supreme  law  of  the  hind,  an  obli- 
gati  on  rests  upon  the  entire  government,  and  each  and  every  of 
its  integral  parts  ;  upon  every  state,  and  each  citizen  of  every 
state,  to  aid  in  the  enforcement  of  that  right.  That  a  state  in 
obedience  to  that  obligation,  may,not  exert  its  authority  involv- 
ing a  strange  and  alarming  paradox;  but  as  it  exists  only  in  the 
argument  of  counsel,  never  having  received  the  sanction  of  a  ju- 
dicial decision,  its  obvious  absurdity  is  its  sufficient  answer. 

Third  ^     If  under  the  constitution,  the  power   to  enforce    the 
right  of  the  slave  owner  was  concurrent  in  the  federal 
and  state  governments,  the  federal  government,  by  exer-  [*  504] 
cising  its  power,  has  superseded  the  power  of  the  states. 

This  position  assumes  that  power  over  the  same  subject  cannot 
at  the  same  time  be  exerted  by  the.  federal  and  state  governments, 
an  assumption  repelled  by  the  legislative  history  of  the  Union 
from  the  formation  of  the  federal  constitution  until  the  present 
period.  The  true  rule  in  relation  to  this  subject  is  laid  down  by 
Mr.  Hamilton,  in  the  32d  number  of  the  Federalist,  in  which  he 
uses  the  following  language :  "  An  entire  consolidation  of  the 
states  into  one  complete  national  sovereignty  would  imply  an  en- 
tire subordination  of  the  parts,  and  whatever  powers  might  be 
supposed  to  remain  in  them  would  be  altogether  dependant  on 
the  general  will ;  but  as  the  plan  of  the  constitution  aims  only  at 
ti  partial  union,  or  consolidation,  the  state  governments  would 
clearly  retain  all  the  rights  of  sovereignty,  which  they  had  before, 
and  which  are  not  by  that  act  exclusively  delegated  to  the  United 
States.  This  exclusive  delegation,  or  rather  declaration  of  state 
sovereignty,  would  only  exist  in  three  cases:  where  the  constitu- 
tion in  express  terms  granted  an  exclusive  authority  to  the  Union; 
where  it  granted  in  one  instance  an  authority  to  the 'Union,  and 
in  the  other  prohibited  states  from  exercising  the  like  authority  ; 
and  where  it  granted  an  authority  to  the  Union  to  which  a  similar 
authority  in  the  states  would  be  absolutely  and  totally  contradict- 
ory and  repugnant.  I  use  these  terms  to  distinguish  this  last  case 
from  another  which  might  appear  to  resemble  it,  but  which  would 
be,  in  fact,  essentially  different.  I  mean  where  the  exercise  of  a 
concurrent  jurisdiction  might  be  productive  of  occasional  inter- 
ferences on  the  policy  of  any  branch  of  administration,  but  would 
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not  imply  any  direct  contradiction  or  repugnancy  in  point  of  con- 
stitutional authority." 

In  Houston  v.  Moore,  Justice  Story  recognises  the  same  rule. 
"  The  constitution,  containing  a  grant  of  powers  similar  to  the 
states,  and  in  many  instances,  vital  to  state  authority;  it  is  not 
to  be  admitted  that  the  grant  per  se  transfers  an  exclusive  sov- 
ereignty to  congress ;  on  the  contrary,  a  reasonable  interpretation 
of  that  instrument  necessarily  leads  to  the  conclusion  that  the 
powers  so  granted  are  never  exclusive  of  similar  powers  existing 
in  the  states,  except  where  the  constitution  has  in  express  terms 
given  exclusive  power  to  the  general  government,  or  denied  it  to 
the  states,  or  wlieie  there  is  a  direct  repugnancy  between  the 
general  government  and  state  laws." 

The  power,  tlie  exercise  of  which  by  this  state  is  questioned  in 
the  case  at  bar,  has  not  been  in  terms  exclusively  delegated  to 
congress ;  it  has  not  been  denied  to  the  states ;  and  is  not  op- 
posed to,  or  ill  collision  with,  any  law  of  congress.  The  law  of 
congress  and  of  this  state  can  both  be  executed,  and  indeed  it  is 
not  possible  that  the  execution  of  one  can  inteifere  with  the 
execution  of  the  other.  There  is  then  no  direct  repug- 
[*  505]  nancy,  and  by  the  rule  of  the  Federalist  and  Justice  Story, 
the  law  is  constitutional  and  valid. 

This  conclusion  is  denied  by  tlie  defendants  upon  the  authority 
of  Jack  V.  Martin,  12  and  14  Wend.,  and  of  Prigg  v.  Pennsylva- 
nia, 16  Peters.  In  both  of  these  cases  it  will  be  observed  that 
the  act  of  state  legislation  declared  void  was  in  direct  conflict 
with  the  constitution  and  the  laws  of  congress;  the  repugnancy 
was  direct.  The  constitution  and  laws  of  congress  authorize 
the  slave  owner  to  recapture  his  fugitive  slave,  and  without  any 
judicial  investigation  to  return  with  him  to  the  place  from  whence 
he  escaped.  The  law  of  New  York  questioned  in  Jack  v.  Mar- 
tin, authorized  an  interference  with  the  claim  of  the  owner  by 
providing  foi-  a  seizure  of  the  slave  by  virtue  of  the  writ  de  Jiomine 
replcgiando,  and  a  trial  of  the  question  of  freedom  in  the  state 
courts.  In  the  Pennsylvania  case  the  law  in  question  declared 
the  owner  who  seized  his  slave  in  Pennsylvania,  and  carried  him 
beyond  the  limits  of  the  state,  guilty  of  kidnapping,  and  inflicted 
a  severe  penalty  for  the  act.  This  was  declaring  the  exercise  of 
a  right  secured  by  law  of  congress,  a  crime  by  the  laws  of  Penn- 
sylvania. 

The  decisions  in  both  of  these  cases  correspond  with  the  rule 
which  we  recognise  as  truly  defining  the  boundaries  between  the 
state  and  national  authority,  the  doctrine  of  the  court  beyond 
the  points  determined  has  not  the  weight  of  authority,  and  is  only 
to  be  regarded  as  the  opinion  of  so  many  learned  judges.  The 
clear,  and  as  we  think,  conclusive  opinion  of  Chief  Justice  Tanev, 
in  Prigg  v.  Pennsylvania,  16  Peters  627-32,  is  in  perfect  accord- 
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ance  witli  the  view  we  have  taken  of  this  question,  and  the  same 
view  is  sustained  by  the  opinionof  the  court  in  Houston  v.  Moore, 
5  Wheat.  29,  32 ;  Justice  Johnson's  opinion,  Ibid.  33-6.  For 
the  rule  contended  for,  the  defendant's  counsel  rely  upon  the 
opinion  of  Chief  Justice  Marshall,  in  Sturgis  v.  Crowningshield, 
and  of  Justice  Story,  in  the  Pennsylvania  ease.  Upon  an  exam- 
ination of  Chief  Justice  Marshall's  opinion  in  the  case  referred  to, 
it  appears  that  he  expressly  states  that  no  question  of  conflict  be- 
tween concurrent  powers  arose  ;  of  course  none  was  decided. 
Justice  Story,  apparently  conscious  that  in  his  argument  he  had 
traveled  beyond  the  limits  of  precedent  and  authority,  concludes 
with  the  following  most  marked  and  extensive  qualification, 
which,  fairly  interpreted,  covers  the  whole  ground  occupied  by 
the  appellees  :  "  To  guard,  however,  against  any  forcible  miscon- 
struction of  our  views,  it  is  proper  to  state  that  we  are  by  no 
means  to  be  understood,  in  any  manner  whatsoever,  to  doubt  or 
to  interfere  with  the  police  power  belonging  to  the  states  in  virtue 
of  their  sovereignty;  that  police  power  extends  over  all  subjects 
within  the  territorial  limits  of  the  state,  and  has  never  been  con- 
ceded to  the  United  States.  It  is  wholly  distinguishable 
from  the  right  and  duty  secured  by  the  provision  now  [*  506] 
under  consideration,  which  is  exclusively  derived  from 
and  secured  by  the  constitution  of  the  United  States,  and  owes 
its  whole  efficacy  thereto.  We  entertain  no  doubt  whatsoever, 
that  the  states,  in  virtue  of  their  general  police  power,  possess 
ful]  jurisdiction  to  arrest  and  restrain  runaway  slaves,  and 
remove  them  from  their  borders,  and  otherwise  secure  them- 
selves against  their  depredations  and  evil  examples,  as  they 
certainly  may  do  in  cases  of  idlers,  vagabonds,  and  paupers;  the 
rights  of  the  owner  of  fugitive  slaves  are  in  no  just  sense  inter- 
fered with  or  regulated  by  such  a  course,  and,  in  many  cases,  the 
operation  of  the  police  power,  although  designed  essentially  for, 
other  purposes,  for  the  protection,  safety,  and  peace  of  the  state, 
may  essentially  aid  and  promote  the  interest  of  the  owner. 
But  such  regulations  can  never  be  permitted  to  interfere  with  or 
obstruct  the  just  rights  of  the  owner  to  reclaim  the  slave  derived 
from  the  constitution  of  the  United  States,  or  with  the  remedies 
prescribed  by  congress  to  aid  and  enforce  the  same."  From 
these  remarks  the  conclusion  inevitably  follows,  that  the  states, 
by  virtue  of  their  inherent  sovereignty,  may  pass  laws  operating" 
directly  upon  the  slaves,  and  directly  affecting  their  relations 
and  conditions,  while  within  their  respective  territories,  so  that 
the  constitutional  rights  of  the  owner  be  not  interfered  with, 
which  is  all  that  is  contended  for. 

This  state,  in  passing  the  law  in  question,  did  not  look  to  the 
federal  constitution  for  the  charter  of  its  power,  but  to  that 
general  sovereignty,  which,  in  the  language  of  Justice  Story  just 
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quoted,  "'extends  over  all  subjects  within  the  territorial  limits  of 
the  state,  and  has  never  been  conceded  to  the  United  States." 

The  question  is  one  of  power  —  of  power  to  provide  foi*  the 
punishment  of  a  certain  act;  if  the  power  exists,  no  matter  from 
whence  derived,  the  law  is  good.  A  bare  statement  of  the  oper- 
ation of  this  law  would  seem  to  put  this  question  at  lest. 

First.     It  punishes  an  act  done  within  our  territorial  limits. 

Second.  It  punishes  a  citizen  within  our  territories,  and  sub- 
ject to  our  jurisdiction. 

Third.  It  does  not  operate  upon  the  slave  or  the  slave  owner, 
and  consequently  affects  neither  the  condition  of  the  one,  nor  the 
rights  of  the  other. 

Was  it  competent  for  the  legislature  of  this  state  to  punish 
such  an  act?  Mr.  Madison,  in  number  43  of  the  Federalist, 
says:  "The  power  of  the  states  extend  to  all  the  objects  which, 
in  the  ordinary  course  of  affairs,  concerns  the  lives,  liberties,  and 
property  of  the  people,  and  the  internal  order,  improvement,  and 
prosperity  of  the  states." 

The  supreme  court  of  the  United  States,  in  the  City  of  New 
York  V.  Miles,  11  Peters  139,  holds  that  "A  state  has  the  same 
undeniable  and  unlimited  jurisdiction  over  all  persons 
[*507]  and  things,  within  its  territorial  limits,  as  any  foreign  na- 
tion, where  the  jurisdiction  is  not  surrendered  or  re- 
strained by  the  constitution  of  the  United  States;  that  all  those 
powers  which  relate  to  municipal  legislation,  or  what  may  more 
properly  be  called  internal  police,  are  not  surrendered  or  re- 
strained, and  in  relation  to  them  the  authority  of  tlie  state  is 
complete,  unqualified,  and  exclusive.  We  would  say  that  every 
law  came  within  this  description  which  concerned  the  welfare  of 
the  whole  people  of  tlie  state,  or  any  individual  within  it,  and 
the  operation  of  which  was  within  tlie  territorial  limits,  and  upon 
persons  within  its  jurisdiction."  In  the  same  case,  11  Peters  137, 
the  court  further  says,  "While  a  state  is  acting  within  the  legiti- 
mate scope  of  iis  power,  as  to  the  end  to  be  attained,  it  may  use 
whatever  means,  being  appropriate  to  that  e;id,  it  may  think  fit, 
although  they  may  be  the  same,  or  so  nearly  the  same  as  scarcely 
to  be  distinguished  from  those  adopted  by  congress,  acting  under 
a  different  power,  subject  only  to  this  limitation,  that  in  the 
event  of  collision,  the  law  of  the  state  must  yield  to  the  law  of 
con'j,ress." 

The  law  in  question  then,  "  operating  within  the  territorial 
limits,  upon  a  person  within  the  jurisdiction,"  is  the  exercise  of 
that  power  which  has  not  been  surrendered  or  restrained,  and  in 
relation  to  which  the  authority  of  the  state  is  complete,  unquali- 
fied and  exclusive,  and  if  congress,  acting  under  a  different  power, 
has  passed  a  law  nearly  the  same,  the  state  law  is  not  thereby  im- 
paired. 
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At  the  time  our  law  was  passed,  slavery  existed,  and  it  even- 
now  exists,  to  a  limited  extent,  in  this  state,  but  the  institution, 
as  well  as  a  free  negro  population,*  was  discouraged  ;  penalties 
were  enforced  upon  those  who  employed  negroes  from  other 
states,  unless  they  complied  with  certain  conditions  ;  it  was  the 
policy  of  the  state  to  prevent  slaves  or  free  negroes  being  brought 
here.  In  furtherance  of  that  policy,  it  was  competent  for  the 
legislature  to  provide  a  punishment  for  the  citizen  who  should 
encourage  a  slave  to  come  into  the  state,  or  who  should  harbor 
him  when  here.  If  it  was  competent  for  the  state  legislature  to 
pass  the  law,  with  this  or  any  other  view,  the  law  is  valid  ;  if 
the  power  exists  anywhere,  its  exercise  cannot  be  questioned. 
What  was  the  object  of  our  legislators,  whether  the  same  that 
moved  congress  to  pass  the  law  of  1793,  or  one  local  to  the  state, 
is  not  material ;  congress  has  protected,  perhaps  she  was  bound 
to  protect,  the  slave  owner.  The  legislature  of  our  state  had  a 
broader  charter,  a  more  extended  commission  ;  it  was  its  duty  to 
protect  the  general  interests  of  the  state,  to  preserve  its  institu- 
tions unimpaired;  to  prevent  the  influx  of  a  vagabond  popula- 
tion, and  for  these  purposes,  generally,  to  govern  the  conduct  of 
its  citizens.  The  law  of  congress  may  stand  firm  upon  its 
narrow  basis,  but  certainly  the  law  of  this  state,  resting  [*508] 
upon  the  broad  platform  of  state  sovereignty,  is  no  less 
secure.  If,  indeed,  it  should  come  to  be  determined  that  a  state 
may  not  regulate  the  conduct  of  her  own  citizens,  may  not  inhibit 
such  acts  within  her  own  territories  as  she  deems  adverse  to  the 
public  weal,  then  "state  sovereignty"  would  be  a  name  only, 
and  state  legislatures  but  the  tenants  at  sufferance  of  the  omni- 
potent congress. 

Shields,  Justice,  delivered  the  opinion  of  the  court :  The 
plaintiff  in  error  was  indicted  in  the  circuit  court  of  Adams 
county,  for  harboring  and  secreting  a  negro  slave.  The  indict- 
ment contained  several  counts. 

The  first  count  charges,  "that  Richard  Eells,  on  etc.,  at  etc.,  a 
certain  negro,  the  same  being  a  slave  of  the  state  of  Missouri, 
and  owing  service  to  one  Chauncy  Durkee,  of  said  state  of  Mis- 
souri, then  and  there  in  said  county  of  Adams,  unlawfully  did 
secrete,"  etc. 

The  second  count  charges  "  that  said  Eells,  on  etc.;  at  etc.,  a 
certain  negro  slave,  owing  labor  to  one  Chauncy  Durkee,  and  be- 
ing the  property  of  the  said  Chauncy  Durkee,  then  and  there  did 
harbor,"  etc. 

The  -third  count  charges  "  that  the  said  Eells,  on  etc.,  at  etc., 
a  certain  other  negro  slave,  owing  labor  in  the  state  of  Mis- 
souri, and  having  secretly  fled  from  such  state,  and  from  the  said 
Chauncy  Durkee,  his  master,  then  and  there  unlawfully  did 
secrete,"  etc. 
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The  fourth  count  charges  "that  the  said  Eells,  did  unlawfully 
secrete  a  negro  slave."     And, 

The  fifth  count  charges  "  that  the  said  Eells,  on  etc.,  at  etc., 
a  certain  other  negro  slave,  of  and  from  the  state  of  Missouri, 
and  having  fled  fn)m  the  custody  of  one  Chauncy  Durkee,  and 
owing  service  to  the  said  Chauncy  Durkee,  of  said  state  of  Mis- 
souri, the  said  Chauncy  Durkee  then  and  there  being  the  lawful 
owner  of  said  negro  slave,  then  and  there  in  the  said  county  of 
Adams,  unlawfully  did  prevent  the  said  Chauncy  Durkee,  being 
the  lawful  owner  of  said  slave  as  aforesaid,  from  re-taking  him, 
the  said  slave,  in  a  lawful  manner,  by  secreting  him,  the  said  negro 
slave,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,"  etc. 

A  motion  was  made  by  the  defendant  below  to  quash  this  in- 
dictment. The  court  sustained  the  motion  as  to  the  fourth  count, 
and  overruled  it  as  to  the  others.  The  defendant  then  pleaded 
not  guilty.  A  trial  was  had  and  a  verdict  of  guilty  returned  by 
the  jury.  The  defendant  entered  his  motion  in  arrest  of  judg- 
ment. The  court  overruled  the  motion,  and  rendered 
[*509]  judgment  against  him,  and  assessed  his  fine  at  the  sum  of 
$400.  To  reverse  this  judgment  the  defendant  prosecuted 
his  writ  of  error  to  this  court,  and  assigns  for  error  the  judgment 
of  the  court. 

First.     In  not  sustaining  the  motion  to  quash  the  indictment; 

Seco7id.     In  not  sustaining  the  motion  in  arrest  of  judgment. 

In  reviewing  the  decision  of  the  court  below  upon  the  motion, 
the  ol)jections  made  to  the  form  of  the  indictment  will  be  first 
considered. 

The  first  objection  which  appears  in  the  record,  is  the  omission 
to  insert  the  name  of  the  slave  in  the  indictment,  He  is  described 
as  "a  certain  negro  slave,"  the  property  of  Chauncy  Durkee,  a 
resident  of  Missouri,  and  it  is  objected  that  this  description  is  not 
sufficient.  This  omission  does  not  affect  in  any  degree  the  rights 
of  the  defendant.  Upon  a  second  trial  for  the  same  offence,  he 
can  give  parol  proof  of  the  identity  of  the  slave,  and  this  proof 
would  be  equally  necessary,  in  such  case,  if  the  name  of  the  slave 
were  inserted  in  the  indictment.  The  description  would  be  held 
sufficient  in  an  indictment  for  larceny,  and  is  therefore  sufficient 
in  an  indictment  like  the  present. 

The  next  objection  is  also  a  formal  one,  and  is  founded  upon 
the  want  of  an  allegation  of  the  scienter  in  the  instrument.  It  is 
said  the  defendant,  to  be  guilty  of  the  offence,  must  have  knowl- 
edge of  the  fact  that  tlie  person  harbored  or  secreted  was;  at  the 
time,  a  slave,  and  the  property  of  another,  and  that  this  knowl- 
edge must  be  averred  in  the  indictment,  and  proved  on  the  trial. 
The  case  of  Birney  v.  The  State  of  Ohio,  8  Ohio,  238,  is  cited  in 
support  of  this  position.     The  court  in  that  case  says,  that  "  This 
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knowledge  should  have  been  averred  in  the  indictment,  and 
proved  on  the  trial,  for  without  such  knovvled<^e,  the  act  charged 
as  a  crime  was  innocent  in  its  character."  This  reasoning  is 
based  on  the  supposition  that  knowledge  of  the  fact  that  the  negro 
is  a  slave,  and  the  property  of  another,  constitutes  the  essence  of 
the  offence.  This  supposition  is  incorrect.  The  mere  knowledge 
of  this  fact  is  not  the  essence  of  the  offence.  It  may  be  an  act 
of  humanity,  in  many  cases,  to  afford  shelter  and  succor  to  a  slave, 
while  knowing  him  to  be  a  slave,  and  the  property  of  another. 
The  essence  of  the  offence  consists  in  the  attempt  to  defraud  the 
owner  of  his  property ;  and  the  words  harbor  and  secrete  have, 
by  long  usage  in  connection  with  this  subject,  acquired  a  specific 
meaning,  which  includes  both  act  and  intention.  This  court  bus 
taken  this  view  of  the  signification  of  these  words,  in  the  case  of 
Chamhers  v.  The  People^  ante  351,  decided  at  the  present  term. 
This  obvious  signification  of  these  words  was  wholly  overlooked 
by  the  supreme  court  of  Ohio,  in  the  case  referred  to,  and  the  de- 
cision is  therefore  of  little  authority  in  any  court  which  desires  to 
apply  the  principle  of  construction  recognised  by  the  usage  of 
those  states  which  are  accustomed  to  legislate  upon  the 
subject.  This  indictment  is,  besides,  in  the  exact  language  [*510] 
of  the  statute,  and  our  law  expressly  provides  that  every 
indictment  shall  be  considered  sufficiently  technical  and  correct, 
which  states  the  offence  in  the  terms  and  language  of  the  code,  or 
so  plainly  that  the  nature  of  the  offence  may  be  easil}^  understood 
by  the  jury.  The  objections  therefore  to  the  form  of  the  indict- 
ment are  not  tenable. 

The  next  objection  is  of  a  more  serious  nature.  It  is  insisted 
that  the  law  upon  which  the  indictment  was  framed  is  void,  be- 
ing in  conflict  with  the  third  paragraph  of  the  2d  section  of  the 
4th  article  of  the  federal  constitution,  which  declares  that  no  per- 
son held  to  service  or  labor  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regula- 
tion therein,  be  discharged  from  such  service  or  labor,  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due."  This  prohibits  the  states  from  passing  any 
law  which  may  interfere  with  the  right  of  the  master  to  the  ser- 
vice of  his  fugitive  slave.  Such  a  law  would  be  absolutely  void. 
The  right  of  the  master  to  his  slave  is  as  perfect  in  the  state  in 
which  the  furtive  is  found,  as  in  the  state  from  which  he  has  fled. 
He  can  seize  and  re-capture  him,  if  the  same  can  be  done  without 
a  breach  of  the  peace. 

In  the  case  of  Prigg  v.  The  Commomvealth  of  Pennsylvania, 
Judge  Story,  who  delivered  the  opinion  of  the  majority  of  the 
court,  says  :  "  Upon  this  ground  we  have  not  the  slightest  hesi- 
tation in  holding  that,  under  and  in  virtue  of  the  constitution,  the 
owner  of  a  slave  is  clothed  with  entire  authority,  in  every  state  of 
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the  Union,  to  seize  and  re-capture  his  slave  whenever  he  can  do 
it  without  any  breach  of  the  peace,  or  any  illegal  violence."  If 
the  owner  cannot  recover  his  slave  by  re-capture,  he  must  resort 
to  his  legal  claim  or  demand,  and  on  such  claim  the  slave  is  to  be 
"  delivered  up."  Judge  Story,  in  the  same  case,  says:  "They 
(the  owners)  require  the  aid  of  legislation  to  protect  the  right,  to 
enforce  the  delivery,  and  to  secure  the  subsequent  possession  of 
the  slave.  If  indeed  the  constitution  guaranties  the  right,  and  if 
it  requires  the  delivery,  upon  the  claim  of  the  owner  (as  cannot 
be  doubted),  the  natural  inference  certainly  is,  that  the  national 
government  is  clothed  with  the  appropriate  authority  and  func- 
tions to  enforce  it." 

The  national  government  has  exercised  this  authority,  and  by 
virtue  of  an  act  of  congress  of  the  12th  of  February,  1793,  a 
uniform  remedy,  which  is  perhaps  ample  and  sufficient  for  the 
present,  is  afforded  to  all  claimants  of  fugitive  slaves  throughout 
the  Union.  Previous  to  the  passage  of  that  law,  the  fugitive  was 
"  to  be  given  up"  on  the  claim  of  the  owner,  and  it  was  incumbent 
on  the  state  to  see  the  claim  enforced  by  its  own  legislation,  and 
its  own  officers.  This  duty,  it  is  true,  might  be  neglected  by  a 
state.  It  might  disregard  its  obligation  to  its  sister  states.  It  might 
refuse  to  enforce  a  right  which  it  had  recognised,  and  the 
[*  511]  national  government  could  not  compel  it  to  act  in  the 
premises ;  but  the  moral  and  political  obligation  of  the 
state,  to  legislate  for  the  enforcement  of  this  right,  would  be  as 
strong  and  binding  as  its  obligation  to  legislate  in  favor  of  any 
otiier  right.  Judge  Story,  in  the  case  already  alluded  to,  thinks 
that  the  power  of  legiblation  on  this  subject  is  exclusive  in  con- 
gress. I  think  his  reasoning  on  this  point  not  entirely  conclusive. 
He  says:  "Whenever  the  right  was  acknowledged,  and  the  duty 
enforced  in  any  state,  it  was  a  matter  of  comity  and  favor,  and  not 
as  a  matter  of  strict  moral,  political  or  international  obligation 
or  duty."  The  ri^ht  was  secured  by  the  national  compact.  This 
compact  was  obligatory  upon  all  the  states,  and  I  think  it  was 
much  more  than  "a  matter  of  comity  and  favor;"  that  it  was  a 
matter  of  strict  moral,  political  and  international  obligation  and 
duty,  which  rested  upon  each  state,  to  enforce  the  right. 

Chief  Justice  Taney,  who  concurred  with  Judge  Story,  in  the 
decision  of  the  case  already  referred  to,  delivered  a  separate  opin- 
ion, and  his  view  of  this  matter  seems  to  be  more  C(flisonant  with 
that  nice  and  delicate  principle,  which  must  be  applied  to  the  ad- 
justment of  the  boundaries  of  jurisdiction  between  the  state  and 
federal  governments.  He  says:  "The  words  of  the  article  directing 
that  the  fugitive  shall  be  delivered  up,  seem  evidently  designed 
to  impose  it  as  a  duty  upon  the  people  of  the  several  states  to  pass 
laws  to  carry  into  execution,  in  good  faith,  the  compact  into  which 
they  thus  solemnly  entered  with  each  other.     The  constitution  of 
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the  United  States,  and  every  article  and  clause  in  it,  is  a  part  of 
that  law  of  every  state  in  the  Union,  and  is  the  paramount  law. 
The  right  of  the  master,  therefore,  to  seize  his  fugitive  slave,  is 
the  law  of  each  state,  and  no  state  has  the  power  to  abrogate  or 
alter  it ;  and  why  may  not  a  state  protect  a  right  of  property  ac- 
knowledged by  its  own  paramount  law?"  In  this  reasoning  I 
heartily  concur.  The  duty  of  the  states  to  legislate  upon  the  sub- 
ject, in  the  absence  of  all  national  legislation  did  not  make  it  nec- 
essary by  any  means  for  the  national  government  "to  rely  for  the 
due  fulfillment  of  its  own  proper  duties  and  the  rights  which  it 
intended  to  secure  upon  state  legislation,  and  not  upon  that  of 
the  Union. 

In  1793,  congress  legislated  upon  this  subject,  and  it  is  contended 
that  this  national  legislation  supersedes  all  state  legislation  upon 
the  same  subject.  On  this  Judge  Story  saj^s:  "If  this  be  so,  then 
it  would  seem  upon  just  principles  of  construction,  that  the  legis- 
lation of  congress,  if  constitutional,  must  supersede  all  state  legis- 
lation upon  the  same  subject,  and  by  necessary  implication, 
prohibit  it;  for  if  congress  have  a  constitutional  power  to  regu- 
late a  particular  subject,  and  they  do  actually  regulate  it  in 
a  given  manner,  and  in  a  certain  form,  it  cannot  be 
that  the  state  legislatures  have  a  right  to  interfere,  and  as  [*  512] 
it  were,  by  way  of  complement  to  the  legislation  of  con- 
gress, to  prescribe  additional  regulations,  and  what  they  may  deem 
auxiliary  provisions  for  the  same  purpose."  If  the  meaning 
of  this  is  that  the  states  are  prohibited  from  passing  any  law  re- 
pugnant to  the  provisions  of  the  act  of  congress,  or  interfering  in 
any  way  with  the  remedy  given  by  that  act  for  the  recovery  of 
fugitive  slaves,  I  think  it  reconcilable  with  a  just  apprehension 
of  the  legitimate  powers  of  state  governments;  but  if  it  is  in- 
tended to  mean  that  a  state  has  no  right  to  legislate  on  the  sub- 
ject matter  of  fugitive  slaves,  merely  because  congress  has  already 
legislated  on  the  same  subject,  then  I  am  compelled  to  regard  all 
this  reasoning  as  the  mere  obiter  dicta  of  a  judge,  and  that,  too,  on 
a  point  not  properly  involved  in  the  case  before  the  court  at  the 
time.  But  the  question  for  the  immediate  consideration  of  this 
court  is  whether  the  149th  section  of  the  criminal  code  of  this 
state  is  in  conflict  with  that  portion  of  the  article  in  the  federal 
constitution  already  alluded  to  in  relation  to  fugitive  slaves. 
This  section  in  the  criminal  code  declares  that  "if  any  person  shall 
harbor  or  secrete  any  negro,  mulatto  or  person  of  color,  the  same 
being  a  slave  or  servant,  owing  service  or  labor  to  any  other  per- 
sons, whether  they  reside  in  this  state  or  any  other  state  or  terri- 
tory or  district  within  the  limits  and  under  the  jurisdiction  of  the 
United  States,  or  shall  in  anywise  hinder  or  prevent  the  lawful 
owner  or  owners  of  such  slaves  or  servants  from  retaking  them  in 
a  lawful  manner,  every  such  person  so  offending  shall  be  deemed 
34.     Scam.  Vol.  4.  529 


513  Eells  v.  The  People.  [Dec.  T. 

Opinion  of  the  Court. 

guilty  of  a  misdemeanor,  and  fined  not  exceeding  five  hundred 
dollars,  or  imprisoned  not  exceeding  six  months."  This  law  does 
not  tend  either  directly  or  indirectly  to  discharge  the  slave  from 
any  service  or  labor  due  to  the  owner.  Neither  does  it  mterfere 
either  directly  or  indirectly  with  the  rights  of  the  master. 
It  is  therefore  free  from  any  objection  to  its  constitutionality 
in  this  respect.  It  does  not  interfere  either  with  the  remedy 
given  by  Congress  for  the  recovery  of  the  slave,  or  with  the 
mode  of  prosecuting  that  remedy.  It  neither  aids  nor  impedes 
the  owner  in  the  reclamation  of  his  property.  It  neither  acts 
upon  the  master  or  the  slave;  the  rights  or  the  remedy;  it 
merely  acts  upon  the  citizens  of  our  own  state.  It  does  not, 
even,  "  by  way  of  complement  to  the  legislation  of  congress," 
prescribe  additional  regulations  or  auxiliary  provisions,  for  the 
recovery  of  the  slave,  and  it  must  be  by  a  very  strained  con- 
struction— a  construction  which  would  lead  to  the  utter  annihi- 
lation of  state  sovereignty,  by  which  such  a  law  can  be  supposed 
to  be  unconstitutional.  This  law  prescribes  a  rule  of  conduct  for 
our  own  citizens.  If  the  state  can  do  this,  and  I  hardly  think  the 
power  questionable,  it  can  punish  those  who  violate  the  rule.  If 
a  state  has  power  to  regulate  its  own  affairs,  it  has  the  power  to 
define   offences  and  punish    offenders.      The  object  which   the 

legislature  may  have  had  in  view  in  passing  the  law  is  not 
[*513]  a  necessary  subject  of  enquiry  before  this  court.     It  may 

have  been  enacted  with  the  intention  of  deterring"  our 
citizens  from  interfering  with  the  rights  of  the  master  to  his 
property  in  slaves;  if  so,  the  object  was  a  legitimate  one  and 
wisely  intended  to  check  unwarrantable  interference  with  rights 
which  are  guaranteed  by  the  sacred  compact  which  holds  us  to- 
gether  as  a  nation.  It  may  have  been,  and  most  likely  was,  to 
prevent  the  influx  of  that  most  unacceptable  population;  but  it 
matters  not  what  the  object  was,  the  exercise  of  the  power  was 
within  the  legitimate  scope  of  state  authority,  and  the  necessity 
for  its  exercise  cannot  be  enquired  into  by  a  court  of  justice. 
Judge  Story,  in  the  oi)inion  so  often  alluded  to,  while  asserting 
for  congress  the  exclusive  poAver  to  legislate  in  relation  to  fugi- 
tive slaves,  fully  recognises  the  power  of  the  states  to  legislate 
in  all  cases  similar  to  the  one  now  under  consideration.  "•To 
guard,  however  (he  says),  against  any  possible  misconception  of 
our  views  it  is  proper  to  state  that  we  are  by  no  means  to  be 
understood,  in  any  manner  whatsoever,  to  doubt  or  to  interfere 
with  the  police  power  l)elonging  to  the  states,  in  virtue  of  their 
general  sovereignty.  That  police  power  extends  over  all  sub- 
jects within  the  territorial  limits  of  the  states,  and  has  never  been 
conceded  to  the  United  States.  It  is  wholly  distinguishable  from 
the  right  and  duty  secured  by  the  provision  now  under  consid- 
eration, which  is  exclusively  derived  from  and  secured  by  the 
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constitution  of  the   United  States,  and  owes  its  whole  efficacy 
thereto.      We   entertain  no  doubt  whatsoever  that  the  states,  in 
virtue   of  their  general  police  power,  possess  full  jurisdiction  to 
arrest  and  restrain  runaway  slaves,  and   remove  them  from  their 
borders,  and  otherwise  to  secure  themselves  against  their  depre- 
dations and  evil  example,  as  they  certainly  may  do  in  the  cases 
of  idlers,  vagabonds,  and  paupers.     The  rights  of  the  owners  of 
fugitive  slaves  are  in  no  just  sense   interfered  with  or  regulated 
'  by  such  a  course,  and  in  many  cases  the  operation  of  the  police 
power,  although  designed  essentially  for  other  purposes,  for  the 
protection,  safety,  and  peace  of  the  state,  may  essentially  promote 
and  aid  the  interests  of  the   owners;   but  such  regulations   can 
never  be  permitted  to  interfere  with  or  to  obstruct  the  just  rights 
of  the  owner  to  reclaim  his  slave,  derived  from  the  constitution 
of  the  United  States,  or  with  the  remedies  prescribed  by  congress 
to  aid  and  enforce  the  same."    This  qualificatory  language  of  that 
learned  judge  covers  the   case  before  the  court.     This  power  is 
one  of  internal  police  regulation,  and  that  power,  as  Judge  Story 
says,  "  extends  over  all  subjects  within  the  territorial  limits  of  the 
states."     The  police  power  of  a  state  embraces  the  power  of  reg- 
ulating the   whole  internal  affairs  of  a  state  and  its  civil  and 
criminal  polity.     In  the  case  of  the  Oit^  of  JVetv  York  v.  Miln^ 
11  Peters  142,  Judge  Barbour,  who  delivered  the  opinion  of  the 
court,  says:  "  We  think  it  as  competent  and  necessary 
f  jr  a  state  to  provide  precautionary  measures  against  the   [*514] 
moral  pestilence  of  paupers,  vagabonds,  and  possibly  con- 
victs, as  it  is  to  guard  against  the  physical  pestilence  which  may 
arise  from  unsound  and  infectious  articles  imported,  or  from  a 
ship,  the  crew  of  which  may  be  laboring  under  an  infectious  dis- 
ease."    If  a  state  can  use  precautionary  measures  against  the 
introduction  of  paupers,  convicts,  or  negro  slaves,  it    can   un- 
doubtedly punish  those  of  its  citizens  who  endeavor  to  introduce 
them.      This  is  the  power  which  the  state    of   Illinois  has  ex- 
ercised in  the  enactment   of   the   law  under  consideration.     It 
is  also  said  that  this  law    may   punish    a    man    twice   for   the 
same  offence.     There  is  no  force  whatsoever  in  this  objection. 
The  offences  are  separate  and  distinct;  violations  of  distinct  and 
and  different  laws,  and  the    punishment  inflicted  by  different 
sovereignties. 

It  is  the  opinion  of  the  court  that  the  objections  taken  to  this 
indictment,  and  the  law  upon  which  it  is  founded,  are  not 
tenable. 

The  judgment  below  is  therefore  affirmed  with  costs. 

LocKWOOD,  Justice,  delivered  the  following  dissenting  opin- 
ion :  I  do  not  concur  in  the  opinion  just  delivered  in  this  case. 

It  is  declared  by  the  first  section  of  the  6th  article  of  the  con- 
stitution of  this  state  that  "  neither  slavery  nor  involuntary  servi- 
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tude  shall  hereafter  be  introduced  into  this  state,  otherwise  tliau 
for  the  punishment  of  crimes  whereof  the  party  shall  have  been 
duly  convicted."  And  by  the  first  section  of  the  8th  article  it  is 
further  declared  "  That  all  men  are  born  equally  free  and  inde- 
pendent, and  have  certain  inherent  and  indefeasible  rights,  among 
which  are  those  of  enjoying  and  defending  life  and  liberty,  and 
of  acquiring,  possessing,  and  protecting  property  and  reputation, 
and  of  pursuing  their  own  happiness." 

From  these  provisions  of  the  constitution  I  deduce  the  follow- 
ing general  rule,  that  all  men,  whether  black  or  white,  are,  in  this 
state,  presumed  to  be  free,  and  that  every  person  who  claims 
another  to  be  his  slave,  under  any  exception  or  limitation  of  the 
general  rule,  must  clearly  show  that  the  person  so  claimed 
com^s  within  such  exception.  The  following  cases  will,  it  is 
thought,  fully  sustain  this  rule,  to  wit :  Butler  v.  Hopper^  1  Wasii. 
C.  C.  R.  499;  Ex  parte  Simmons,  4  Wash.  C.  C.  R.  369; 
Commonioealth  v.  Holloway^  2  Serg.  &  Rawle  305;  Lunsford 
V.  CoqueUa,  14  Martin  465 ;  Oommomoealth  v.  Aves,  18  Pick. 
224;  Kinney  \.  Cook, '6  Scam.  233;  Bailey  v.  Oromivell  et  al.  d 
Scam.  73.  The  same  rule  of  construction  is  adopted  in  analo- 
gous cases  in  other  countries,  "  that  is  when  an  institution  is 
forbidden,  but  when  for  special  reasons,  and  to  a  limited  extent, 
such  prohibition  is  relaxed,  the  exemption  is  to  be  construed 
strictly,  and  whoever  claims  the  exemption  must  show  himself 
clearly  within  it,  and  when  the  facts  do  not  bring  the  case 
[*  515]  witliin  the  exemption,  the  general  rule  has  its  effect. 
CommomveaUh  v.  Aves,  18  Pick.  224. 

Mr.  Justice  Stor}-,  'in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Prigg  v.  Commonioealth 
of  Pennsylvania,  16  Peters  611,  sanctions  the  same  principle.  He  ^ 
says:  "  By  the  general  law  of  nations  no  nation  is  bound  to  recog- 
nise the  state  of  slavery  as  to  foreign  slaves  found  within  its  terri- 
torial dominions,  when  it  is  in  opposition  to  its  own  policy  and 
institutions,  in  favor  of  thesubjectsof  other  nations  where  slavery 
is  recognised.  If  it  does  it,  it  is  as  a  matter  of  comity  and  not  as  a 
matter  of  international  right.  The  state  of  slavery  is  deemed  to 
be  a  mere  municipal  regulation,  founded  upon  and  limited  to  the 
range  of  the  territorial  laws." 

I  am  also  of  opinion  that  in  an  indictment  for  harboring  or  se- 
creting a  slave,  the  indictment  should  aver  that  the  accused  had 
a  knowledge  of  the  fact  that  the  person  secreted  or  harbored  was 
a  slave.  I  consider  the  case  of  Birney  v.  The  State  of  Ohio,  8 
Ohio  230,  as  laying  down  the  correct  rule  on  this  subject.  For 
the  grounds  of  the  decision  in  the  ease  in  Ohio,  above  cited,  I  re- 
fer to  the  dissenting  opinion  I  delivered  at  this  term  in  the  case 
of  Chambers  v.  The  People,  ante  357.  The  decision  in  Ohio  was 
pronounced  by  a  highly  respectable  court,  and  in  a  state  whose 
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general  policy  is  similar  to  ours,  and  on  a  statute  almost  identi- 
cally the  same.  What  good  reason  can  be  given  for  departing 
from  the  construction  of  a  similar  statute  in  another  state,  when 
it  must  be  conceded  that  in  so  doing  we  violate  a  long  and  well 
settled  rule  of  both  civil  and  criminal  pleadings,  I  am  at  a  loss  to 
conceive.  Can  this  court  know  but  that  the  court  below  were 
governed  by  the  principle  that  the  offence  was  committed, 
whether  Eells  knew  that  the  person  harbored  was  a  slave  or  not? 
And  would  not  the  jury  have  been  justified  in  coming  to  such  a 
conclusion  if  the  indictment  was  good  ? 

I  am  also  clearly  of  the  opinion  that  the  power  of  legislation, 
on  the  subject  of  fugitive  slaves,  is  vested  exclusively  in  congress, 
and  that  no  state  can  pass  any  law  to  super-add  to,  control,  qiuvl- 
ify,  or  impede  the  remedy  given  by  congress.  If  it  was  intended 
by  the  legislature,  by  the  149th  section  of  our  criminal  code,  to 
punish,  under  its  provisions,  the  harboring  or  secreting  a  fugitive 
slave,  then  I  hold  that  the  said  section  would  be  unconstitutional 
and  void.  I  further  hold  that  this  section,  when  used  for  this 
purpose,  cannot  be  considered  as  a  police  regulation.  To  sustain 
these  positions  I  rely  on  the  cases  of  Prigg  v.  Pennsylvania,  16 
Peters  622,  and  the  case  of  Jack  v.  Mar-tin,  12  Wend.  811.  Jus- 
tice Story,  in  his  luminous  opinion  delivered  as  the  opinion  of  the 
majority  of  the  court,  in  the  case  in  16  Peters 6 17,  says:  "That  if 
this  be  so  (that  the  legislation  of  congress  upon  the  sub- 
ject of  fugitives  from  justice  and  labor  covers  the  whole  [*  516] 
ground)  then  it  would  seem  upon  just  principle  of  con- 
struction, that  the  legislation  of  congress,  if  constitutional,  must 
supersede  all  state  legislation,  upon  the  same  subject,  and  by  nec- 
essary implication  prohibit  it."  He  also  says:  "In  such  a  case 
the  legislation  of  congress,  in  what  it  does  prescribe,  manifestly 
indicates  that  it  does  not  intend  that  there  shall  be  further  legis- 
lation to  acton  the  subject  manner." 

Judge  Story  argues:  "  If,  indeed,  the  constitution  guaranties 
the  right,  and  if  it  requires  the  delivery  upon  the  claim  of  the 
owner  (as  cannot  well  be  doubted),  the  natural  inference  certainly 
is,  that  the  national  government  is  clothed  with  the  appropriate 
functions  to  enforce  it."  He  further  says,  that  "  The  funda- 
mental principle,  applicable  to  all  cases  of  this  sort,  would  seem 
to  be  that  where  the  end  is  required,  the  means  are  given,  and 
where  the  duty  is  enjoined,  the  ability  to  perform  it  is  contem- 
plated to  exist,  on  the  part  of  the  functionaries  to  whom  it  is  en- 
trusted." In  page  622,  the  same  judge  says:  "  The  remaining 
question  is,  whether  the  power  of  legislation  is  exclusive  in  the 
national  legislature  or  concurrent  in  the  states,  until  it  is  exercised 
by  congress.  In  our  opinion  it  is  exclusive,  and  we  shall  pro- 
ceed briefly  to  state  the  reasons  for  that  opinion."  Justice  Wayne 
concurred  in  the  opinion  of  the  court,  as  it  had  been  given  by 
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Justice  Story.     He  also  gives  in  his  opinion  a  summary  under 
seven  heads  of  what  that  opinion  contains.     Under  the  third  head 
he  states,  "  Tliat  no  state  can  pass  a  law  to  super-add  to,  control, 
qualify,  or  impede  a  remedy  given   by  congress."     Under  the 
fourth  head  he  says,  "  That  the  power  of  legislation  by  congress 
is  exclusive,  and  that  no  state  can  pass  any  law,  as  a  remedy  upon 
the  subject,  whether  congress  had  or  had  not  legislated."     Chief 
Justice  Taney  held,  "  That  the  owner  of  a  fugitive  slave  may 
peaceably  seize  him,  and  take  him  away  without  a  certificate  from 
any  officer,  and  every  one  that  resists  or  obstructs  him  is  a  wrong 
doer,  and  every  law,  either  of  congress  or  of  a  state,  that  restricts 
sucli  right  is  void."     He  admits  the  act  of  congress,  in  aid  of  the 
owner,  is  constitutional,  and  contends  that  the  states  may  pass 
laws  in  aid  of  the  master.     He,  however,  insists  that  the   laws  of 
the  different  states  cannot  be  supported  on  the  ground  that  they 
are  police  lav/s.     Internal  police  laws,  he  contends,  are   based 
upon  the  right  to  remove  from  the  territory  of  the  state  disorderly 
and  evil  disposed  persons,  or  those  who,  from   the  nature  of  her 
institutions,  are  dangerous  to  her  peace  and  tranquillit3^"    He  says, 
*'  It  would  be  difficult,  perhaps,  to  bring  all  the  laws  I  have  men- 
tioned within  the  legitimate  scope  of  the  internal  powers  of  police." 
Chief  Justice  Taney  also  understands  the  opinion  of  the  court 
to  be,  "  That  the   power  to  provide  a  remedy  for  this  right  is 
vested  exclusively  in  congress,  and  that  all  laws  upon  the  subject 
passed  by  a  state  are  null  and  void,  even  although  they 
[*  517  ]  were  passed  in  good  faith,  to  protect  the  owner  in  the  ex- 
ercise of  his  rights   of  property,  and  do   not   conflict   in 
any  degree  with   the   act   of  congress."     Justice    Daniel  was  of 
opinion  that  the  power  to  legislate  was  concurrent.     He,  however, 
was  of  opinion  that  laws  made  in  aid  of  the  master  were  not  po- 
lice regulations. 

From  a  careful  examination  of  this  interesting  case,  I  Lave  ar- 
rived at  the  conclusion  that  six  of  the  judges  of  the  supreme  court 
of  the  United  States  were  of  the  opinion  that  the  power  to  legis- 
late on  the  subject  of  fugitive  slaves  was  vested  exclusively  in 
congress,  and  that  even  in  the  opinion  of  the  dissenting  judges, 
our  statute  coukl  not  be  considered  a  police  regulation.  I  am, 
however,  of  the  opinion  tliat  the  legislature  of  this  state  never 
intended  to  embrace  the  case  of  fugitive  slaves  within  the  pro- 
visions of  the  149th  section  of  the  criminal  code.  To  render 
this  position  clear,  it  is  only  necessary  to  look  into  the  history  of 
our  legislation  on  this  subject. 

The  legislature,  at  its  session  in  1822-3,  passed  a  resolution 
requiring  the  secretary  of  state  to  publish,  with  the  laws  passed 
at  th;it  session,  a  copy  of  the  act  of  congress  in  relation  to  fugi- 
tives from  justice  and  labor,  and  this  was  accordingly  done.  Tha 
legislature,  doubtless,  in  requiring  this  law  to  be  published  among 

534 


1843.]  Eells  v.  The  People.  618 

Opinion  of  the  Court. 

the  statutes  of  the  state,  did  it  that  the  people  might  be  fully  ap- 
prised of  the  penalties  to  which  they  would  be  exposed,  if  they 
violated  its  provisions  ;  and  it  cannot  be  supposed  that  the  legis- 
lature would  pass  another  law  to  punish  with  great  severity  the 
same  offence.  To  punish  criminally  for  the  same  offence  more 
than  once  is  a  violation  of  a  great  fundamental  principle  and  such 
an  intention  ought  not  to  be  imputed  to  the  legislature,  if  any 
other  sensible  construction  can  be  given  to  the  statute. 

If,  by  the  149th  section  of  the  criminal  code,  the  legislature  did 
not  intend  to  punish  the  harboring  and  secreting  of  fugitive  slaves, 
it  may  be  asked  to  what  description  of  cases  did  they  intend  to 
a])ply  its  provisions,  where  interference  took  place  with  the  rights 
of  non-resident  owners  of  slaves  ? 

For  a  true  solution  of  this  enquiry,  recurrence  must  be  had  to 
the  situation  of  the  state  at  and  before  the  passage  of  the  act. 
Illinois  lies  between  Kentucky  and  Missouri.  Emigrants  and 
travelers  from  Kentucky  and  other  slaveholding  states  have,  for 
years,  [been  moving]  and  men  were  passing  through  Illinois  to 
Missouri,  by  thousands,  and  were  accompanied  by  numerous  slaves. 
The  right  thus  to  travel  through  the  state  was  by  common  consent, 
in  other  words,  by  comity,  universally  conceded  to  the  citizens  of 
those  states.  To  prevent  persons  who,  from  ignorance  of  the 
law,  or  from  sinister  designs,  might  feel  disposed  to  interfere  with 
the  rights  of  masters  thus  situated,  this  section  of  the  criminal 
code,  it  is  reasonable  to  be  presumed,  was  passed.  To  this  ex- 
tent I  have  no  doubt  the  legislature  intended  to  extend 
the  protection  of  our  law.  But  I  can  by  no  means  yield  [*518] 
my  assent  to  the  proposition  that  the  legislature  intended 
to  punish  an  offence  already  amply  punished  under  the  act  of  con- 
gress ;  and  if  it  did,  then  I  am  clearly  of  opinion  that  its  act  was 
void,  as  being  an  attempt  to  legislate  on  a  subject  exclusively 
within  the  jurisdiction  of  congress. 

To  construe  this  section  as  being  a  mere  police  regulation  con- 
tradicts all  ray  views  of  such  regulations.  I  never  heard  our  crim- 
inal code  before  designated  as  police  regulations.  I  have  supposed 
that  police  regulations  related  to  laws  regulating  tavern,  excises, 
vagrants  and  paupers,  and  not  to  matters  of  such  high  concern- 
ment as  the  criminal  code  of  the  state. 

To  apply  these  principles  to  the  indictment  now  under  consid- 
eration, I  am  of  the  opinion  that  the  first  count  is  defective,  be- 
cause it  contains  no  allegation  of  a  scienter,  and  because  it  does 
not  show  how  the  slave  came  into  the  state  of  Illinois.  The  per- 
son being  in  this  state,  and  by  our  laws  presumed  to  be  free,  the 
question  arises,  what  takes  him  out  of  the  operation  of  this  rule  ? 
Did  he  escape  from  Missouri  ?  Then  he  is  a  fugitive  from  labor, 
and  the  secreting  him  is  an  offence  against  the  act  of  congress. 
Did  his  master  bring  him  here  and  hire  him  out  ?     Then  he  be- 
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came  free.  As  this  court  is  uncertain  in  this  respect,  there  being 
no  allegation  in  the  indictment  showing  in  what  manner  the  slave 
came  into  the  state,  so  as  to  prevent  his  becoming  free  under  the 
general  rule  ;  fcr  this  uncertainty,  as  well  as  for  want  of  averment 
of  a  scienter^  I  consider  the  first  count  defective.  The  second 
count  is  also  bad  on  both  of  the  above  grounds. 

The  third  count  is  bad  for  the  reason  of  the  absence  of  an  aver- 
ment of  a  scienter^  and  also  for  the  further  reason  that  it  states  the 
slave  to  have  been  a  fugitive  from  labor,  and  consequently  the 
defendant  was  punishable  under  the  act  of  congress. 

The  fourtli  count  was  quashed  in  the  court  below,  and  the 
opinion  of  this  court  upon  that  count  is  therefore  not  called  for. 
The  fifth  and  last  count  is  defective  for  the  same  reasons  which 
are  assigned  against  the  soundness  of  the  third  count. 

To  prevent  the  indictment  in  this  case  from  being  drawn  into 
a  precedent,  I  deem  it  my  duty  to  state  that  I  consider  it  defect- 
ive, because  the  name  of  the  slave  nowhere  appears.  In  indict- 
ments of  this  description,  I  think  it  is  necessary  to  give  the  name 
of  the  slave,  to  apprise  the  defendant  of  the  particular  slave  he  is 
charged  with  having  secreted,  and  also  in  case  of  a  second  indict- 
ment, to  enable  him  to  plead  the  former  trial  without  compelling 
him  to  resort  to  parol  proof  to  show  that  the  last  indictment  re- 
lated to  tlie  secreting  of  the  same  slave. 

Although  this  defect  in  the  indictment  is  not  assigned  for  error, 
I  am  of  the  opinion  that  the  court  ex  mero  motu  should 
[*519]  reverse  the  judgment  below  for  this  reason. 

Wilson,  Chief  Justice,  and   Browne,  Justice,  concur- 
red in  the  dissenting  opinion  of  Justice  Lockwood. 

Judgment  affirmed. 


Richard  J.  Hamilton  et  al.  v.  The  County  op  Cook,  for  the 
use  of  the  inhabitants  of  Cook  county,  and  every  congressional 
township  therein. 

Error  to  Cook. 

r.  ScHoni,  Funds — state  hank  bills.  An  agreed  case  recited  that  the  defendant, 
being  school  commissioner  of  Cook  county,  was,  on  retiring  from  office,  in  September, 
1841,  indebted  to  the  school  fund  in  the  sum  of  $357  ;  that  a  tender  was  made  by  him 
to  his  successor  in  office,  of  the  amount  so  due,  on  the  5th  day  of  September,  1842,  in 
bills  of  the  State  Bank  of  Illinois,  and  that  the  proclamation  issued  by  the  executive 
authorities  of  this  state,  directing  that  the  bills  of  the  State  Bank  of  Illinois  and  its 
branches  should  not  be  received  in  payment  of  school,  college,  and  seminary  debts 
and  interest,  did  not  take  effect  until  the  I2th  day  of  September,  1842  :  .  Held,  that  the 
liability  of  the  commissioner  to  pay  over  to  his  successor  in  office  the  balance  in  his 
hands  belonging  to  the  school  fund  was  not  a  debt  which  could  lawfully  be  discharged 
by  the  payment  of  bills  of  the  State  Bank,  without  reference  to  the  character  of  the 
funds  received  by  him. 
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2.  Same — custodian  paying  over.  The  money  in  the  hands  of  a  school  commis- 
sioner, on  his  retirement  irom  office,  is  the  property  of  the  county,  to  be  used  for 
school  purposes,  and  it  is  his  duty  to  deliver  it  over  specifically,  or  in  funds  of  equiva- 
lent value,  to  his  successor  in  office. 

3.  Fiscal  Agknt  —  zccoiinlability .  A  fiscal  agent,  whether  of  a  government,  a 
corporation,  or  an  individual,  is  held  to  the  strictest  accountability,  and  never  per- 
mitted, at  the  expense  of  his  principal,  to  speculate  with  the  funds  of  the  latter  in  his 
hands. 

4.  Same — loss  by  doin^  duty.  It  is  undoubtedly  true,  that  while  an  agent  is  not 
legally  authorized,  on  tiie  one  iiahd,  to  speculate  in  the  fands  of  his  principal,  he  will 
not,  on  the  other  be  compelled  by  law  to  suffer  any  loss,  by  reason  of  the  faithful  dis- 
charge of  the  duties  devolving  on  him  in  his  fiduciary  cipacity.  Any  lo^s  growing  out 
of  the  use  by  him  of  the  funds  of  the  principal,  in  pursuance  of  his  authority,  as  agent, 
must  fall,  not  on  him,  but  on  his  principal.  It  consequently  follows,  that  as  the  school 
commissioner  was  required  by  law  to  rtceive  State  Bank  paper,  for  debts  due  the 
school  fund,  he  might  lawlully  have  paid  and  discharged  the  balance  in  his  hands,  as 
school  commiisioner,  in  such  funds,  if  they  had  been  received  by  him  for  such  debts, 
unless  by  reason  of  his  neglecting  or  refusing  to  pay  them  over  to  his  successor  in 
office,  or  otherwise  to  disburse  them,  when  required  by  law  to  do  so,  they  had  depre- 
ciated in  his  hands.  The  money  when  received  by  him,  and  so  lo;"g  as  it  was  legally 
held  by  him  as  commissioner,  belonged  to  the  school  fund,  and  if  depreciated  when 
received,  or  before  paid  out,  in  pursuance  of  law,  the  latter  would  have  to  suffer  the 
loss  occasioned  by  such  depreciation.  But  if  the  money  v/as  of  par  value  when  re- 
ceived by  the  commissioner,  and  being  retained  by  him.  after  his  authority  over  it,  as 
commissioner,  ceased,  it  subsequently  depreciated,  the  loss  would  fall  on  him. 

5.  V AY'siKi^T—pi esumption  as  to  manner.  It  cannot  be  presumed  from  the  fact 
that  a  school  commissioner  was  authorized  by  law  to  receive  the  bills  of  the  StaieBank 
of  Illinois,  in  payment  of  debts  due  to  the  school  fund,  that  he  did  receive  the  bal- 
ance in  his  hands  in  such  funds.  On  the  contrary,  from  the  character  of  the  business 
that  the  school  commissioner  is  engaged  in  transacting  (that  business  having  refer- 
ence to  the  receipt  and  disbursement,  not  of  depreciated  but  of  current  funds), 
the  presumption  is  a  legitimate  one,  that  current  funds  were  received  by  such  com- 
missioner. 

6.  Practice — agreed  case.  If  no  issue  is  joined  upon  a  plea  filed  by  the  de-  [*52o] 
fendant,  and  the  case  is  afterwards  submitted  to  the  decision  of  the  court  upon 

an  agreed  case,  the  facts  set  up  in  the  plea  are  not  to  be  taken  as  admitted,  though 
not  traversed  by  a  replication,  because  the  filing  of  the  agreed  case  is  a  virtual  aban- 
donment of  the  pleadings. 

7.  Dkclaration — defect  cured  by  verdict.  If  there  is  no  allegation,  in  a  declara- 
tion  on  an  official  bond,  that  the  money  sued  for  came  to  the  hands  of  the  defendant, 
after  the  execution  of  the  said  bond  or  writing  obligatory  in  the  said  declaration  men- 
tioned, the  defect  can  only  be  reached  by  special  demurrer,  and  is  cured  by  verdict. 

This  cause  was  heard  in  the  Cook  circuit  court,  at  the  Sep- 
tember term,  1843,  before  the  Hon.  Richard  M.  Young,  without 
the  intervention  of  a  jury.  Judgment  was  rendered  for  the  plain- 
tiff for  '1377.09  and  costs  of  suit. 

Levi  Davis  (with  whom  were  J.  Butterfield  and  I.  N.  Ar- 
nold), for  the  plaintiffs  in  error:  1.  The  tender  of  notes  of  the 
State  Bank  of  Illinois  was  a  good  tender  as  to  the  amount  due 
from  Hamilton,  according  to  the  agreed  state  of  facts  in  this 
cause.  Notes  of  the  State' Bank  of  Illinois  were,  by  law,  made 
receivable  in  discharge  of  debts  due  the  school  fund,  and  Hamil- 
ton having  pleaded  and  shown  a  tender  in  notes  of  said  bank, 
made  out  a  good  prima  facie  defence  to  the  action,  and  under 
this  issue  the  court  could  not  require  him  to  show  that  the  notes 
tendered  were  the  identical  ones  which  he  had  received,  there 
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beinff  no  evidence  before  the  court  that  he,  as  school  commis- 
sioner, had  received  the  funds  in  gold  or  silver,  or  in  any  other 
funds  than  those  tendered,  or  any  pleadings  which  could  bring 
up  that  enquiry. 

2.  If  it  had  been  contended  that  the  money  came  to  Hamilton's 
hands  in  gold  or  silver,  or  in  better  currency  than  that  tendered, 
there  should  have  been  a  replication  to  ,the  plea  of  tender,  setting 
forth  these  facts,  or  the  agreement  of  facts  submitted  to  the  court 
below  should  have  set  forth  these  facts,  and  then  the  court  could 
have  properly  decided  the  question  as  it  did. 

The  principle  that  an  agent  cannot  speculate  for  his  own  profit, 
out  of  the  funds  of  his  principal,  or  cannot  receive  money  for  his 
principal,  in  par  funds,  and  pay  his  principal  in  depreciated  paper, 
is  not  denied ;  but  I  contend  it  does  not  apply,  in  this  case,  as  it 
is  presented  to  the  court,  for  the  reason  that  the  issue  and  facts 
agreed  on  do  not,  and  cannot  demand  tlie  application  of  this  prin- 
ciple. Suppose  A  employs  B  as  his  agent  to  collect  and  receive 
debts  due  him,  and  autliorizes  B  to  receive  the  same  in  state 
bank  paper,  at  par,  (state  bank  paper  being  depreciated).  B 
collects  the  debts  in  gold  and  silver,  and  tenders  the  amount  to  A 
in  state  bank  paper.  A  refuses  to  receive  it,  and  sues  B  for  the 
amount  so  collected.  Upon  the  trial  B  pleads  and  proves  the 
tender,  and  his  authority  to  receive  the  debts  in  state  bank  paper ; 
issue  is  taken  on  this  plea;  could  the  fact  under  this  issue  be  en- 
quired into,  whether  B  had  received  the  debts  in  gold  and  silver? 
I  think  not.  The  only  point  in  issue  would  be  the  fact  of 
[*o21]  tender,  and  whether  A  had  authorized  B  to  receive  the 
debts  in  State  Bank  paper  at  par.  If  A  wished  to  present 
the  fact  that  the  debts  had  actually  been  paid  to  B,  in  gold  or 
silver,  he  could  only  do  it  by  replying  this  fact  to  the  plea  of  ten- 
der. This  case  is  precisely  similar  to  the  one  before  the  court. 
Hamilton  shows  his  authority  to  receive  the  notes  of  the  State 
Bank  of  Illinois,  by  the  law  which  authorized  him  to  receive 
them,  and  pleads  in  discharge  and  shows  a  tender  of  the  amount 
due  from  him  in  the  notes  of  said  bank.  These  are  the  only  facts 
put  in  issue.  If  the  plaintiff  below  desired  to  avail  himself  of  the 
fact,  (if  any  such  existed)  that  Hamilton  had  received  the  funds 
in  par  money,  or  in  gold  or  silver,  he  ought  to  have  replied  these 
facts.  But  not  having  done  so,  and  the  agreement  not  showing 
that  Hamilton  received  the  funds  in  different  money  from  that 
tendered,  or  in  par  funds,  the  court  below  had  no  right  to  en- 
quire into  that  matter.  The  only  question  presented  was  whether 
the  fact  of  tender  existed  as  pleaded,  and  Hamilton's  authority  lo 
receive  state  bank  paper  in  payment  of  debts  due  the  school 
fund  of  Cook  county.  His  authority  to  do  so  has  been  settled  by 
this  court  at  the  present  term,  in  cases  which  are  referred  to  in 
the  abstract. 
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The  court  below  should  therefore,  as  I  conceive,  have  given 
a  special  judgment  for  the  amount  due,  payable  in  the  funds  ten- 
dered. 

3.  The  court  could  not  presume  that  Hamilton  had  received 
the  sum  due  from  him  in  other  funds  than  those  tendered,  and 
the  decision  operated  as  a  surprise  upon  Hamilton.  If  he  had 
supposed  that  such  fact  could  have  been  enquired  into  under  the 
issue,  he  might  have  been  prepared  to  show,  by  evidence,  that  he 
had  tendered  the  same  funds  which  he  had  received. 

J.  Young  Scammon  (with  whom  were  Geo.  Manierre  and 
Geo.  W.  Meeker),  for  the  defendant  in  error:  The  statute  of 
1836,  authorizing  the  receipt  of  bills  of  the  State  Bank  of  Illinois 
in  payment  of  college,  school,  and  seminary  debts,  and  interest 
(Gale's  Stat.  580),  applies  only  to  debts  contracted  to  the  school 
fund  upon  a  loan  of  money,  or  upon  a  sale  of  school  lands.  It 
could  never  have  been  the  intention  of  the  legislature  to  apply  it 
to  a  defalcation  of  a  school  commissioner.  He  is  a  trustee  of  the 
fund,  and  accountable  for  the  same  in  good  money,  unless  he 
shows  that  he  received  it  in  other  funds,  or  that  they  have  de- 
preciated upon  his  hands. 

The  law  authorizes  the  state  treasurer  to  receive  auditor's  war- 
rants in  payment  of  dues  to  the  state  ;  but  would  this  authorize 
him  to  use  the  specie  tiiat  comes  into  the  treasury,  and  tender  to 
the  state  auditor's  warrants  in  lieu  thereof;  could  the 
cashier  of  the  state  bank  use  its  specie,  and  plead  a  ten-  [*522] 
der  of  certificates  to  cover  his  defalcation? 

In  this  case  it  is  very  evident,  from  the  record,  that  Hamilton 
did  not  receive  the  bills  tendered  as  school  commissioner  ;  for 
the  pleadings  show  that  upon  settlement  with  the  commis- 
sioner, he  was  found  a  defaulter  to  the  amount  of  the  subsequent 
tender  of  bills.  If  he  had  received  these  bills  as  commissioner, 
he  would  have  paid  them  over  to  his  successor  ;  and  even  if  he 
had  received  them,  by  refusing  to  deliver  them  to  his  successor, 
lie  became  liable  to  pay  good  funds.  Hamilton  never  tendered 
the  bills  until  after  the  commencement  of  this  suit,  and  ons  year 
after  he  had  paid  over  to  his  successor  the  other  property  of  the 
fund.  \ 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  This 
was  a  suit  brought  by  the  defendant  in  error  against  the  plain- 
tiffs in  error,  on  the  bond  of  Richard  J.  Hamilton,  one  of  the  said 
plaintiffs  in  error,  as  school  commissioner  of  Cook  county,  for  an 
alleged  failure  to  pay  over  to  William  L.  Church,  his  successor  in 
office,  certain  moneys  which  came  to  his  hands,  as  such  school 
commissioner,  belonging  to  the  school  fund  of  the  said  county  of 
Cook. 

The  defendants  pleaded  payment  by  the  said  Richard  J.  Ham- 
ilton, as  school  commissioner,  etc.,  as   aforesaid,  to  William  \j. 
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Church,  liis  successor  in  office,  on  the  21st  of  September,  1841, 
of  all  the  moneys  received  by  him  as  such  school  commissioner, 
except  the  sum  of  $333,28,  in  notes  of  the  State  Bank  of  Illinois 
and  its  branches,  and  a  tender  of  the  said  balance,  and  the  inter- 
est thereon,  in  the  notes  of  the  said  State  Bank  of  Illinois  and  its 
branches,  by  the  said  Richard  J.  Hamilton,  to  the  said  William 
L.  Church,  on  the  5th  September,  1842.  This  plea  remained 
wholly  unanswered,  and  at  the  term  of  August,  1843,  of  the  Cook 
county  circuit  court,  the  cause  was  submitted  to  be  tried  by  the 
court,  without  the  intervention  of  a  jury,  on  the  following  agree- 
ment of  facts,  viz.:  "It  is  hereby  mutually  agreed  between  the 
parties  to  this  suit,  by  their  respective  attorneys,  that  the  plead- 
ings in  this  cause  be  submitted  to  the  judgment  of  the  court,  upon 
the  following  facts  as  admitted  : 

"1.  It  is  admitted  that  this  suit  was  instituted  on  the  5th  day 
of  August,  A.  D.  1842. 

"2.  That  a  tender  was  made  to  the  said  plaintiff,  by  the  said 
defendants,  on  the  5th  day  of  September,  A.  D.  1842,  of  the  sum 
of  ■'^357,  in  the  bills  of  the  Bank  of  the  State  of  Illinois,  and  that 
on  that  day  there  was  due  from  the  said  defendants,  to  the  said 
plaintiff,  for  their  use,  etc.,  the  sum  of  $357,  including  interest  up 
to  that  date. 

"  3.  That  the  proclamation  issued  by  the  executive  authorities  of 
this  state,  directing  that  the  bills  of  the  State  Bank  of  Illi- 
[*  523]  nois  and  its  branches  should  not  be  received  in  payment 
of  school,  college,  and  seminary  debts  and  interest,  did  not 
take  effect  until  the  12th  day  of  September,  a.  d.  1842  :  and  that 
if  it  shall  be  the  opinion  of  the  court  that  a  tender  in  the  bills  of 
the  State  BanK  of  Illinois,  for  the  purposes  aforesaid,  was  suffi- 
cient in  law,  the  judgment  of  the  court  shall  be  special,  for  the 
amount  of  $357,  and  the  interest  thereon  from  the  time  of  the 
tender,  if  the  court  shall  judge  the  defendants  to  pay  interest 
thereon.  And  that  if  it  shall  be  deemed  insufficient,  the  judg- 
ment shall  be,  as  in  other  cases,  for  the  amount  of  money  due  to 
the  said  plaintiff  for  the  use,  etc.,  with  or  without  interest,  which 
has  accrued  since  the  date  of  the  said  tender,  as  the  court  shall 
think  proper." 

Upon  this  agreement  the  court  found  "the  issue  upon  the  plea 
of  tender  against  the  defendants,  for  the  reason  that  it  was  not 
shown  that  the  notes  and  bills  tendered  were  received  by  the  said 
Hamilton,  as  such  school  commissioner,  and  that  he  can  only  dis- 
charge himself,  by  a  tender  of  the  identical  money  received  by 
hiju  in  the  discharge  of  his  official  duty,  and  found  for  the  plain- 
tiff tiie  sum  of  $377."  The  defendants  thereupon  moved  for  a 
new  trial,  on  the  following  grounds,  viz: 

"  I.  That  the  verdict  of  the  court  in  this  case  is  against  the 
evidence. 
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"  2.  That  the  verdict  of  the  court  is  against  the  law  of  the 
case. 

"  3.  That  the  verdict  of  the  court  is  contrary  to  the  law  and 
evidence  in  the  case." 

The  said  motion  was  overruled,  and  judgment  was  rendered  by 
the  court,  on  its  aforesaid  finding. 

The  defendants  excepted,  and  bring  this  case  up  by  writ  of 
error,  for  the  reversal  of  that  judgment.  The  errors  assigned, 
are : 

*'l.The  tender  made  by  the  said  Hamilton,  for  the  payment 
of  the  debt  sued  for,  in  the  bills  of  the  Bank  of.  the  State  of  Illi- 
nois was  good  and  sufficient,  and  the  court  erred  in  disallowing 
the  same. 

"2.  The  judgment  given  by  the  court,  upon  the  evidence  sub- 
mitted, was  against  the  law  and  evidence. 

"  The  court  erred  in  refusing  to  grant  the  motion  for  a  new 
trial. 

"'4.  The  court  erred  in  not  rendering  such  a  judgment  in  the 
cause  as  would  have  compelled  the  plaintiff  below  to  accept  the 
said  bank  bills,  tendered  in  payment  of  the  same. 

"5.  There  is  no  allegation  in  the  declaration  that  the  money 
sued  for  came  to  the  hands  of  the  said  Hamilton,  after  the  execu- 
tion of  the  said  bond  or  writing  obligatory,  in  the  said  declaration 
mentioned." 

The  first  four  errors  assigned  present  but  one  question, 
viz:  whether  the  school  commissioner  (Hamilion)  was  [*  524] 
legally  entitled  to  pay  and  discharge  the  debt  due  by 
hira  to  the  school  fund  of  Cook  county,  for  the  balance  remain- 
ing in  his  hands,  as  ex-school  commissioner  of  said  county,  \i\ 
bills  of  the  State  Bank  of  Illinois,  on  the  statement  of  facts 
agreed  to  by  the  parties?  The  solution  of  this  question  will 
dispose  of  this  case.  If  he  could  thus  have  paid  that  debt,  it  must 
have  been  either  because  it  was  a  school,  college,  or  seminary  debt 
within  the  meaning  of  the  law  entitled  "An  act  concerning  the 
pa3anent  of  the  revenue,  and  for  other  purposes,"  approved 
January  16,  1836  (Laws  of  1836,  244 ;  Gale's  Stat.  580),  or  for 
the  reason  that  being  authorized  by  law  to  receive  such  funds  for 
the  benefit  of  the  school  f  and,  he  had  done  so,  and  therefore  should 
have  been  allowed  to  pay  them  over  to  his  successor.  From  the 
fact  that  reference  is  made  in  the  agreed  case,  to  the  proclamation 
issued  by  the. governor  and  other  officers  of  the  state,  prohibiting 
the  reception  of  such  funds  in  payment  of  debts  due  the  school 
fund,  for  the  purpose  of  showing  that  the  said  tender  was  made 
before  the  said  proclamation  took  effect,  it  would  seem  that  the 
first  mentioned  ground  was  the  one  relied  on  by  the  defendants 
below. 

Then  was  the  liability  of  Hamilton  to  pay  over  to  his  succes- 
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sor  in  office,  the  balance  in  his  hands  belonging  to  the  school 
fund,  a  debt  which  might  lawfully  be  discharged,  by  the  payment 
of  state  bank  paper,  without  reference  to  the  character  of  the 
funds  received  by  the  said  commissioner  ?  We  think  not.  The 
money  in  the  hands  of  the  commissioner  was  the  property  of  the 
county,  to  be  used  for  school  purposes,  and  it  was  his  duty,  on 
going  out  of  office,  to  deliver  it  over  specifically,  or  in  funds  of 
equivalent  value,  to  his  successor  in  office.  A  different  doc- 
trine would  operate  most  powerfully  to  diminish  that  fund,  which 
the  best  interests  of  community  require  to  be  husbanded  with 
the  greatest  possible  care.  A  school  commissioner,  having  in  his 
liands  current  money  belonging  to  the  school  fund  of  which  he 
is  guardian,  might  thus  be  permitted  to  retain  such  money,  and 
to  substitute  for  it  depreciated  funds.  That  important  and  un- 
disputed principle,  that  the  fiscal  agent,  whether  of  a  government, 
a  corporation,  or  an  individual,  should  be  held  to  the  strictest 
accountability,  and  should  never  be  permitted,  at  the  expense  of 
his  principal,  to  speculate  in  the  funds  of  tliat  principal  in  his 
liands  for  management,  would  thereby  be  violated.  Such  a  doc- 
trine, therefore,  would  be  as  incorrect  in  law,  as  unsound  in 
morals.  This  case,  then,  does  not  come  within  the  decision  of 
this  court  in  the  cases  of  Bush  v.  Shipmarv  et  al.  ante  186;  and 
Keyes  et  al.  v.  Jasper  et  al.  ante  305,  decided  at  the  present 
term. 

The  other  ground,  however,  would  have  been  sufficient  to 
Wiurant  the  tender  in  question,  if  in  point  of  fact,  it  had  been  sus- 
tained by  evidence.  It  is  undoubtedly  true  that,  while 
[*525]  an  agent  is  not  legally  authorized,  on  the  one  hand,  to 
speculate  in  the  funds  of  his  principal,  he  will  not,  on  the 
other,  be  compelled  by  law  to  suffer  any  loss  by  reason  of  the 
faithful  discharge  of  the  duties  devolving  on  him  in  his  fiduciary 
capacity.  Any  loss  growing  out  of  the  use  by  him  of  the  funds 
of  his  principal,  in  pursuance  of  his  authority  as  agent,  must  fall, 
not  on  him,  but  on  his  principal.  It  consequently  follows  that 
as  the  school  commissioner  Hamilton  was  required  by  law  to 
receive  state  bank  paper  for  debts  due  the  school  fund  of  Cook 
county,  he  might  lawfully  have  paid  and  discharged  the  balance 
in  his  liands,  as  such  school  commissioner,  in  such  funds,  if  they 
had  l)een  received  by  him,  for  such  debts,  unless  by  reason  of  his 
neglecting  or  refusing  to  pay  them  over  to  his  successor  in  office, 
or  otiierwise  to  disburse  them,  when  required  by  law  to  do  so, 
they  had  depreciated  in  his  hands. 

The  money  Avhen  received  by  the  commissioner,  and  so  long 
as  it  was  legally  held  by  him  as  commissioner,  belonged  to  the 
defendant  in  error,  and  consequently  if  depreciated  when  re- 
ceived, or  before  paid  out,  in  pursuance  of  law,  or  required  by 
law  to  be  paid  out  by  him,  the  latter  would  have  to  suffer  the 
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consequences  of  such  depreciation.  But  if  the  money  was  of  par 
value  when  received  by  the  commissioner,  and  being  retained  by 
liim  after  his  authority  over  it,  as  connnissioner,  ceased,  it  sub- 
sequently depreciated,  the  loss  would  fall  on  him  and  not  on  the 
defendant  in  error,  as  such  loss  would  be  the  result  rather  of  a 
breach  than  of  the  performance  of  his  official  duties.  He  cer- 
tainly could  not,  by  neglecting  or  refusing  to  pay  to  his  succes- 
sor, the  funds  remaining  in  his  hands,  as  commissioner,  subse- 
quently compel  the  owner  of  such  funds  to  receive  in  discharge 
of  his  liability,  either  other  money  than  that  actually  received  l)y 
him  as  commissioner,  or  even  the  same  money,  if  less  valuable 
than  when,  in  the  faithful  discharge  of  his  duty,  he  should  have 
parted  with  it.  If  he  could  do  so  he  woiild  thus,  by  taking  ad- 
vantage of  his  own  wrong,  place  his  employer  in  a  worse  condi- 
tion than  through  the  faithful  performance  of  his  duty  that  em- 
ployer would  have  been  made  to  occupy. 

It  was  maintained  by  the  counsel  for  the  plamtiffsin  error  that 
it  may  fairly  be  presumed,  from  the  fact  that  the  school  commis- 
sioner (Hamilton)  was  authorized  by  law  to  receive  state  bank 
paper  in  payment  of  debts  due  to  the  school  fund  of  Cook  county, 
that  he  did  receive  the  balance  in  his  hands  in  such  funds.  We 
think  this  view  of  the  subject  incorrect.  On  the  contrary,  from 
the  character  of  the  business  that  the  school  commissioner  was 
engaged  in  transacting,  that  business  having  reference  to  the  re- 
ceipt and  disbursement,  not  of  depreciated  iDut  of  current  funds, 
the  presumption  is  a  legitimate  one  that  the  latter  and  not  the 
former  were  received  by  such  commissioner;  if  it  had 
been  otherwise  he  should,  when  called  upon  to  account  [*526] 
for  the  balance  of  such  money  in  his  hands,  have  pleaded 
and  proved  such  a  state  of  facts  as  would  entitle  him  to  pay  it  in 
depreciated  funds.  And,  moreover,  it  would  be  unreasonable  to 
remove  the  burthen  of  proving  the  character  of  funds  received  by 
the  commissioner  from  his  shoulders,  by  whom  the  act  was  done, 
and  place  it  on  those  of  a  party  ignorant  of  all  the  facts  in  the 
case.  The  plea  in  this  case,  however,  avers  the  balance  in  the 
hands  of  Hamilton  to  be  in  state  bank  paper,  and  is  therefore  to 
be  considered  as  averring  that  he  had,  as  commissioner,  collected 
or  received  it  in  such  paper,  and  that  it  was  worth  as  much  when 
tendered  as  when  received,  or  when  he  ceased  to  be  commissioner. 
The  position  of  the  counsel  for  the  plaintiffs  in  error,  that  if  the 
defendant  had  intended  insisting  that  the  money  had  come  into 
Hamilton's  hands  in  gold  or  silver,  or  in  better  currency  than 
that  tendered,  he  should  have  made  the  question  by  replication 
to  the  plea  of  tender,  and  that  no  such  question  having  thus  been 
made  the  only  matter  in  issue  was  as  to  the  authority  of  Hamil- 
ton to  receive  state  bank  money  as  school  commissioner,  and  the 
fact  of  the  tender  as  pleaded  was  therefore  a  mistaken  one.     In 
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point  of  fact  there  was  no  issue  in  the  case.  The  plea  remained 
wholl}''  unanswered,  and  the  parties,  by  making  au  agreed  case, 
after  the  plea  was  filed,  virtually  abandoned  their  pleadings,  and 
submitted  it  to  the  court  to  determine,  not  whether  the  defend- 
ants' plea  was  sustained  by  evidence,  but  whether  under  the  facts 
agreed  upon  the  plaintiff  was  authorized  by  law  to  recover  of  the 
defendants  anything  but  the  state  bank  paper  tendered  by  the 
latter.  That  the  court  decided  that  proposition  correctly  we  en- 
tertain no  doubt. 

But,  admit  that  the  plaintiff  had  traversed  the  defendants' 
plea  (and  so  the  parties  and  the  court  below  seem  to  have  treated 
the  matter),  then  the  question  of  the  receipt  by  the  commissioner 
of  state  bank  money,  and  his  right  to  pay  the  balance  in  his 
hands,  as  commissioner,  in  such  funds  at  the  time  of  the  tender, 
was  thereby  made,  and  the  onus  prohandi  rested  on  the  defendants. 
Their  proof  does  not  sustain  the  plea. 

The  admission  by  the  defendants  below  on  the  record  shows  an 
indebtedness  by  them  to  the  plaintiff  on  the  5th  day  of  September, 
A.  D.  1842,  of  ^357,  not,  as  the  plea  alleges,  in  state  bank  paper, 
but  (from  the  language  used)  in  current  money.  To  have  made 
the  tender  in  state  bank  money  pleaded  by  the  defendants  and 
admitted  by  the  plaintiff  to  have  been  made  on  that  day  available 
tothedefendantsundertheirplea,  there  should  have  been  evidence 
to  show  the  said  balance  to  have  been  received  or  collected  by 
the  school  commissioner  (Hamilton)  in  the  paper  tendered,  when 
depreciated;  or  of  some  other  state  of  facts,  in  conformity  to  the 
))rineiples  hereinbefore  stated,  entithng  the  defendants  to 
[*  527]  the  right  by  law  of  discharging  that  balance  in  those 
iunds;  but  no  such  proof  is  found  in  the  facts  agreed  to. 
In  this  view  of  the  case,  then,  the  decision  of  the  circuit  court 
.was  neither  against  law  nor  evidence. 

The  fifth  and  last  error  assigned  cannot  be  maintained.  An 
inspection  of  the  record  does  not  show  the  alleged  defect  in  the 
declaration  to  exist;  or  at  all  events  not  so  as  to  be  reached  other- 
wise than  by  special  demurrer.  It  was,  therefore,  if  it  did  exist, 
cured  by  verdict. 

The  judgment  is  aflBrmed  with  costs. 

Judgment  affirmed. 
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John  Turney,  Administrator,  et  al.  v.  Edward  E. 
Sauisiders  et'al. 

Error  to  yo  Daviess. 

1.  Public  lands — rights  of  occupants.  The  public  lands  of  the  United  States,  in 
the  possession  of  occupants,  are  treated  by  the  laws  of  Illinois  as  the  properly  of  the 
individuals  occupying  the  same,  and  as  such  are  subject  to  the  control  and  disposition 
of  the  law,  so  far  as  the  occupants  are  concerned,  as  much  as  if  they  owned  the  fee, 
except,  however,  that  no  disposition  can  be  made  of  them  so  as  to  effect  in  any  way  a 
title  which  may  be  derived  from  the  United  States,     {a) 

2.  Same — ejectment  for ''claim."  Seiiibk,  That  in  an  action  of  ejectment  for  the 
possession  of  a  "claim"  to  public  land,  it  is  only  necessary  for  the  plaintiff  to  deduce 
a  regular  title  from  the  first  occupant  (unless  his  claim  has  been  abandoned),  who  is 
considered  as  the  fountain  of  the  title,  which  will  prevail  unless  opposed  by  a  govern- 
ment title,  when  it  vanishes. 

3.  ^iKMK— purchase  of '  claim"  under  execution.  The  purchaser  of  a  tract  of  land  in 
possession  of  the  defendant  in  an  execution  acquires  all  the  rights,  whatever  they  may 
be,  of  the  entire  estate,  whatever  it  is,  which  the  defendant  has  in  the  premises,  to  just 
the  same  extent  that  he  would  by  a  vokmtary  purchase  from  the  party.  And  he  may 
bring  ejectment  to  recover  the  possession;  and  the  defendant  would  be  estopped  from  de- 
nying that  he  had  title,  as  completely  as  he  would  be  if  the  proceedings  were  upon  a 
mortgage  which  he  had  executed  on  the  premises,     {b) 

4.  Same — mechanic's  lien  on  "claim."  Persons  in  possession  of,  and  owning  claims 
and  improvements  on  the  public  lands  of  the  United  States,  are  embraced  within  the 
meaning  of  the  lawgiving  a  lien  to  m;chanics  upon  the  land  upon  which  the  buildings 
are  erected,  whether  such  persons  are  entitled  to  pre-emptions  thereon  or  not.      {c) 

5.  Mkchanic's  lien — statute  of  1S39.  Under  the  act  of  1839,  giving  a  lien  to  me- 
chanics, there  is  no  time  specified  within  which  the  suit  to  enforce  the  lien  must  be 
brought,  as  between  the  parties  to  the  contract,  (d) 

6.  Same — a^id of  1833.  A  m?chanic's  lien,  growing  out  of  a  contract  entered  into 
before  the  passage  of  the  act  of  1339.  but  not  completed  until  after  it  tookeffect,  should 
be  prosecuted  under  that  act.  The  right  which  a  plaintiff  had  acquired  to  bring  a  suit 
by  the  completion  of  his  contract,  under  the  lav/  giving  the  mechanics  a  lien,  and  the 
liability  incurred  by  the  defendant  to  be  sued,  are  the  "rights  acquired  and  the  liabili- 
ties incurred  under"  the  act  of  1833,  which  are  not  "affected  by  the  repeal  thereof." 

7.  Same — defective  descfiption.  A  petition  for  a  mechanic's  lien  upon  a  house  and 
tract  of  land  alleged  that  "the  house  is  situated  upon  a  tract  of  twelve  acres,  more  or 
less,  included  in"  a  certain  quarter  section  of  land,  which  was  described  in  the  petition, 
'•and  in  that  portion  of  said  quarter  section,  known  and  described  as  William  Camp- 

Cases  Citing  Text.  Skiles,  3Gilm.  529,533;  McClurez/.  Eng- 

(a)  Improvements    made   on    govern-       elhardt,  17  111.  47,  49. 

ment  lands  are  property    and   pass  to  as-  (c)   Mechanic's  lien  attaches  to  interest 

signee  in  bankruptcy  of   owner.     French  of  mere  possessor  of  land.     Steigleman  &. 

T.  Carr,  2  Gilm,  664   668.  McBride,  17  111.  300,  302. 

Pre-emption  right   may   be   conveyed.  Owner,  who  stands  by  while  contract  is 

Delaunay  J;.    Burnett,  4  Gilm.  454,   492;  made  and  work  done  on  his  land,  v/ithout 

Sargeant  v.    Kellogg,    5  Gilm.  273,279;  disclosing  his  title,  is  estopped  to  set  it  up 

May  z/.  Symms,  20  I1I.95,  100.  against     claimant    of    mechanic's    lien. 

Congress  has  power   to  enact  that   all  Donaldson  v.  Holmes,    23  111.  85,  87. 

conveyances  of  bounty   lands  or  warrants  (d)    Followed.    Garrett  v.   Stevenson,  3 

therefor,  prior  to  issue  of  patent,  are  void.  Gilm.  261,  263.     Rule  is    the  same  under 

Rose  V.  Buckland,  17  111.  309,  313.  later   statutes,  Shaeffer  v.  Weed.   3  Gilm. 

Writing   is  necessary  to    onvey    pre-  511.     Van    Pelt  z*.    Dunford,    58  111.  145; 

emption  right;  it  does  not  pass   by  parol.  Jennings  v.    Uinkle,  81   111.  183.     See  R. 

Lester  57.  Wtiite's  Heirs,  44  111.  464,  467,  S.  1874,    Liens,    ch.  82    §    28;  S.  &  C's 

(b)  Interest  in  land  of  mere  possessor  Stats,  p.  1527;  Cothran'5  Stats.  (1885)  p. 
may  be  sold    on    execution.     Switzer    v.  931. 
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bell's  Addition  to  Galena;  and  the  said  house  is  known  and  designated  as  'Argyle  Cot- 
tage,' in  which  said  William  Campbell  now  resides:"  Held,  that  the  description  was  too 
indefinite,    {e) 

[*  528]   This  was  a  petition  for  a  mechanic's  lien,  filed  in  the  Jo 
Daviess  circuit  court  by  the  defendant  in  error,  against 
Wm.  Campbell  and  John  W.  Campbell,  on  the  13th  of  October, 
1841. 

The  petition  states  that  the  defendants  in  error,  in  October, 
1839,  were  employed  by  Wm.  Campbell  to  do  the  carpenter's 
work  of,  and  furnish  materials  to  build  a  house,  situate  on  part 
of  the  northwest  quarter  of  section  thirteen  [13],  in  township 
twenty-eight  [28]  north,  range  [1]  west  of  the  fourth  principal 
meridian;  that  said  William  Campbell  was  the  proprietor  of  the 
said  tract  of  land,  "by  right  of  pre-emption,"  under  the  laws  of 
the  United  States;  that  the  house  is  situate  on  a  tract  of  twelve 
acres  in  said  quarter  section,  and  included  in  that  portion  of  said 
quarter  section  known  as  "William  Campbell's  Addition  to  Ga- 
lena," and  the  house  designated  as  "Ai-gyle  Cottage;"  that  the 
substance  of  the  contract  was,  that  Crook  and  Saunders  were  to 
furnish  the  necessar}^  materials  and  build  the  house  and  that 
Campbell  was  to  pay  a  reasonable  compensation;  that  they  com- 
menced work  in  October,  1839,  and  finished  in  the  month  of  Aug- 
ust, 1811,  when  they  completed  their  contract.  The  petition 
then  refers  to  a  bill  of  items  for  work  and  materials,  marked  A, 
but  no  such  bill  appears  on  the  record.  It  states  that  the  peti- 
tioners had  received  $180  in  part  payment,  and  that  there  was  still 
due  them  iiBOG.TS;  that  Campbell,  although  requested,  has  re- 
fused to  pay  the  balance;  that  Wm.  Campbell,  on  the  4th  of 
April,  1840,  together  with  Frances  G.  Campbell,  his  wife,  as- 
signed, released  and  quit-claimed  the  said  premises  to  Jolin  W. 
Campbell,  of  Jackson,  in  the  state  of  Tennessee,  and  prays  that 
he  may  also  be  made  defendant;  and  alleges  that  notwithstanding 
tliis  conveyance,  the  title  to  the  land  was  still  in  the  United 
States,  and  the  right  of  pre-emption  still  in  Wm.  Campbell.  The 
petition  then  alleges  that  the  petitioners  are  entitled  to  their  lien 
under  the  law  entitled  "An  act  to  provide  for  mechanic's  and 
other  liens  for  tlie  value  of  labor  and  materials,"  and  concludes 
with  a  prayer  for  the  sale  of  the  premises. 

On  the  24th  of  November,  1841,  Wm.  Campbell  filed  a  general' 
demurrer  to  tlie  petition. 

On  the  16th  of  March,  1842,  on  motion  of  the  attorney  of  the 
petitioners,  the  death  of  "\Vm.  Campbell  was  suggested  upon  the 
record. 

On  the  1st  of  June,  1842,  summons  was  issued  against  John 

(<•)    Proceedings  under  mechanic's   lien       chancery  proceedings,     Kimball  i'.  Cook, 
statute  of  1S39  held  to   be    in    nature  of       i  Gilm.  423,  426. 
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Turney,  administrator,  and  Frances  G.  Campbell,  administratrix, 
of  Wm.  Campbell,  deceased,  which  was  duly  served. 

On  the  21st  ot"  June,  1842,  the  appearance  of  John  W.  Camp- 
bell was  entered. 

On  the  27th  of  March,  1848,  the  court  overruled  the  demurrer 
filed  by  Wra,  Campbell  to  the  petition. 

On  the  loth  of  June,  184B,  the  court  ordered  a  jury  to  be 
empannelled  to  assess  damages  against  the  administrators 
of  Wm.  Campbell,  deceased,  which  the  jury  found  for  the  [*529] 
petitioners,  against  said  administrators,  for  $340.49,  and 
the  court  rendered  judgment  upon  the  verdict,  and  awarded  a 
special  execution  to  be  levied  upon  the  property  described  in  the 
petition.  The  defendants  brought  the  cause  to  this  court  by 
writ  of  error. 

The  following  errors  were  assigned  : 

1.  The  circuit  court  erred  in  overruling  the  demurrer  to  the 
petition. 

2.  The  circuit  court  erred  in  directing  an  assessment  of  dam- 
ages, on  overruling  the  demurrer  aforesaid,  without  rendering  any 
judgment- on  the  demurrer. 

3.  The  court  erred  in  rendering  a  judgment  upon  the  verdict 
of  the  assessment  of  damages  by  the  jury  against  the  administra- 
tors of  Wm.  Campbell,  deceased,  they  never  having  filed  any 
plea  or  demurrer,  or  entered  any  appearance  in  the  cause,  and  no 
judgment  by  default  or  otherwise  having  been  entered  against 
them. 

4.  The  court  erred  in  rendering  judgment  upon  the  verdict  of 
the  jury  against  the  administrators  of  Wm.  Campbell  alone,  there 
being  no  plea  or  demurrer  by,  or  judgment  against,  John  W. 
Campbell,  the  other  defendant,  and  no  record  of  any  proceeding 
in  said  cause  as  to  him,  after  his  appeal ance. 

5.  The  court  erred  in  rendering  judgment  for  the  sale  of  the 
land  in  the  petition  described. 

N.  H.  Purple  and  Thompson  Campbell,  for  the  plaintiffs  in 
error,  cited  Laws  of  1839-40,  §  147;  Davenport  et  al.  v.  Farrar,  1 
Scam.  314. 

E.  B.  Washburne,  for  the  defendants  in  error:  Though  the 
contract  might  have  had  its  inception  under  the  law  of  1833,  yet 
the  defendants  in  error  could  pursue  their  remedy  against  the 
plaintiffs  in  error  for  a  non-compliance  With  the  contract,  under 
the  law  of  1839. 

While  a  law  cannot  be  made  which  shall  violate  the  obligations 
of  a  contract,  yet  a  law  can  properly  be  made  regulating  modes 
of  proceeding  in  courts  in  relation  to  past  contracts  as  well  as  fu- 
ture.    Bronson  v.  Kinzie,  17  Peters  45 ;  1  Howard  311. 

The  doctrine  that  the  remedy  provided  by  law  to  enforce  a 
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contract,  is  part  of  the  contract,  has  been  long-  since  exploded. 
Williams  v.  Waldo  et  al.  3  Scam.  268. 

Our  mechanic's  lien  is' the  legal  result  of  certain  acts,  and  it 
attaches  to  the  building  as  well  as  the  land,  whenever  the  per- 
formance of  these  acts  is  shown. 

After  the  work  is  done,  or  the  materials  are  furnished,  the  lien 
attaches,  and  the  party  having  the  lien  can  avail  himself 
[*530]  of  its  benefit  under  any  law  in  existence  at  the  time  the 
lien  attaches. 

This  is  a  chancery  proceeding  under  the  law  of  1839.  Laws  of 
1839-40,  150. 

Mechanics  are  favored  in  law.  They  are  frequently  unlettered 
men,  and  courts  will  uphold  the  policy  of  the  country  in  giving 
statutes  a  free  interpretation  in  favor  of  the  laborer.  Tliey  were 
made  to  secure  to  him  the  reward  of  his  toil,  and  should  not  be 
baffled  by  any  subterfuge.  10  Wend.  375  ;  and  per  Pray,  Jus- 
tice, 2  Howard,  Miss.  874. 

The  court  below  properly  overruled  the  demurrer.  As  to  what 
the  petition  must  state,  vide  §  4,  of  the  law  of  1839-40,  p.  147; 
Muller  V.  Smith,  3  Scam.  543.  That  the  description  of  the 
premises  is  sufficiently  definite,  vide  Atkinson  v.  Lester  et  al.  1 
Scam.  407;  Ross  et  al.  v.  Reddick,  1  Scam.  73. 

A  part}''  having  a  pre-emption  right  has  such  a  "right,  interest 
or  estate"  in  the  land  as  can  be  reached  by  the  lien  of  the  me- 
chanic or  person  furnishing  materials.  Laws  of  1839—40,  149, 
§  17;  McConnel  v.  Wilcox,  1  Scam.  344  ;  Doyle  et  al.  v.  Knapp, 
3  Scam.  334. 

There  was  no  error  in  the  court  below  directing  an  assessment 
of  the  damages  on  overruling  the  demurrer,  without  rendering 
any  judgment  upon  the  demurrer.  That  point  has  been  decided 
in  Godfrey  et  al.  v.  Buckmaster,  1  Scam,  447;  and  the  same  prin- 
ciple has  been  recognised  in  Conralli  et  al.  v.  Evans  et  al.  2 
Scam.  185;  Weatherford  v.  Fishback,  3  Scam.  170;  Phillips  w. 
Dana,  1  Scam.  498 ;  Clemson  v.  The  State  Bank  of  Illinois,  1 
Scam.  45;  and  Wilcox  v.  Wood,  3  Scam.  51. 

John  W.  Campbell  was  not  a  party  to  the  contract,  and  the 
jury  could  have  found  nothing  against  him.  He  was  in  court  a 
year,  and  had  all  that  time  in  which  to  plead,  answer,  or  demur. 
Having  done  neither,  the  petition  would,  therefore,  have  been 
taken  pro  confesso  as  against  him. 

"  The  want  of  a  formal  order  on  the  record  that  a  bill  be  taken 
pro  confesso,  cannot  be  assigned  for  error."  Savage  et  al.  v. 
Berry,  2  Scam.  545. 

In  Valtier  v.  Hinde  et  al.  7  Peters,  252,  one  Garrison  was  made 
a  party  who  came  in  and  disclaimed,  and  the  court  went  on  and 
rendered  decrees  against  the  other  parties.  In  giving  the  opin- 
ion of  the  court,  Chief  Justice  Marshall  says;     "If  defendants 
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have  distinct  interest,  so  that  substantial  justice  can  be  done 
against  one  or  more  of  them,  over  whom  the  court  has  jurisdic- 
tion, without  affecting  the  interests  of  others,  it  may  be  exercised 
as  to  them." 

The  jury  having  found  nothing  against  John  W.  Campbell,  it 
will  be  considered  Equivalent  to  a  decree  of  dismissal  as  to  time. 
The  judgment,  therefore,  was  properl}-  rendered  against 
the  administrators  of  Wm.  Campbell  alone.  [*  531] 

Caton,   Justice,   delivered  the   opinion  of  the  court: 
This  was  a  petition  filed  under  the  act  to  secure  liens  to  mechan- 
ics, which  became  a  law  December  10th,  1839;  and  the  first  error 
assigned  is  that  the  court  should  have  sustained  the  demurrer  to 
the  petition.     In  determining   whether  this  demurrer  was  well 
taken,  it  is  proper  that  we  should  first  enquire  whether  a  person 
in  possession  of  and  entitled  to  a  pre-emption  to  a  tract  of  public 
land,  has  such  an  estate  in  the  premises,  as  to  secure  a  lien  to  the 
mechanic,  for  erecting  buildings  thereon  under  a  contract  with 
the  person  thus  in   possession.     We  are  clearly  of  opinion  that 
he  has.     The  legislature  has  wisely  seen  fit  to  pass  a  variety  of 
acts  recognizing  and  affecting  the  interests  in  these  possessions 
of  the  occupants  of  the  public  lands.     The  general  government 
still  retains  the  title  to  a  great  proportion  of  the  land,  in  many 
of  our  populous  and  wealthy  counties,  -on  which  are  permanent 
improvements  of  great  intrinsic  value ;  and  hence  the  necessity 
of  passing  laws  adapted  to  property  thus  peculiarly  situated. 
To  allow  a  class  of  persons  to  hold  and  enjoy  large  fortunes 
beyond  the  reach  of  their  creditors  was  too  shocking  to  a  sense 
of  justice,  to  allow  it  to  pass  unnoticed  by  the  legislature  ;  and 
consequently  it  has,  by  repeated  acts,  treated  these  improvements 
as  the  proper  subjects  of    transfer  and  ownership.     They  are 
made  sufficient  consideration  for  contracts  and  promises.     Lands 
thus  owned  and  occupied  are   treated  as  proper   subjects    for 
actions  of  trespass,  forcible  entry  and  detainer,  forcible  detainer 
and  ejectment;  and,  indeed,  they  are  throughout  treated  as  the 
property  of  the  individuals  possessing  them  ;  and  as  such  they 
are  subject  to  the  control  and  disposition  of  the  law,  so  far  as  the 
occupant  is  concerned,  as  much  as  if  he  owned  the  fee,  except, 
however,  that  no  disposition  can  be  made  of  them  so  as  to  effect 
in  any  way  a  title  which  may  be  derived  from  the  United  States. 
In  cases  of  ejectment  for  these  claims,  it  is  only  necessary  for  the 
plaintiff  to  deduce  a  regular  title  from  the  first  occupant,  (unless 
his  claim  has  been  abandoned)  who  is  considered  as  the  fountain 
of  this  title,  which  will  prevail,  unless  opposed  by  a  government 
title,  when  it  vanishes.     Upon  such  titles  depend  the  security  of 
extensive  plantations,  and  some  of  the  largest  manufactories, 
mills,  and  machinery  in  the  state.     Such  is  the  situation  of  many 
populous  villages  and  flourishing  towns. 
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To  hold  that  mechanics  who  have  constructed  these  improve- 
ments, have  no  lien  upon  them  for  their  labor  and  materials,  while 
mechanics  in  all  other  parts  of  the  state  are  secured,  by  opera- 
tion of  law,  upon  the  buildings  which  they  erect,  would  be  attri- 
buting to  the  legislature  a  partiality  and  injustice  which  never 

could  have  been  intended,  and  entirely  at  war  with  the 
[*532]  policy  indicated  by  the  whole  course  of  legislation  on  tliis 

subject.  It  is  urged,  as  a  reason  why  the  lien  should  not 
attach,  that  the  plaintiff  could  get  nothing  by  a  sale  of  the 
premises.  But  this  is  an  objection  which  comes  with  but  an  ill 
grace  from  a  defendant  for  wliose  benefit  the  improvements  were 
made,  and  who  is  in  the  enjoyment  of  them.  But  this  objection 
leads  us  still  further,  and  assumes  that  if  the  party  should  pursue 
Lis  ordinary  remedy,  and  obtain  a  general  execution,  still  this 
species  of  property  is  entirely  beyond  his  reach.  This  is  not  so. 
The  defendant  cannot,  after  having  enriched  himself  at  the  ex- 
pense of  the  mechanic,  and  while  he  is  in  the  open  and  avowed 
possession  and  enjoyment  of  the  property,  bid  defiance  to  the 
process  of  the  courts,  because  it  is  situated  on  the  public  lands. 
His  mouth  is,  as  in  justice  it  should  be,  forever  closed  against 
sucli  an  objection.  If  it  cannot  be  sold  because  it  is  of  no  value, 
or  if  the  plaintiff  chooses  to  bid  it  in  at  his  own  risk,  he  alone 
has  a  right  to  complain..  But  the  purchaser,  under  a  legal  sale, 
acquires  all  the  rights,  whatever  they  are,  to  the  entire  estate, 
whatever  it  is,  which  the  defendant  has  in  the  premises,  to  just 
the  same  extent  that  he  would  by  a  voluntary  purchase  from  the 
party,  and  the  purcliaser  may  bring  ejectment  to  recover  the 
possession,  and  the  defendant  would  be  estopped  from  denying 
that  he  had  title,  as  completely  as  he  would  be  if  the  proceedings 
were  upon  a  mortgage  which  he  had  executed  on  the  premises. 

The  17th  section  of  the  act  provides  that  the  person  who  has 
an  estate  in  the  premises,  though  less  than  a  fee  simple,  shall  be 
considered  as  the  owner,  within  the  meaning  of  the  act,  to  the 
extent  of  his  right  and  interest  in  the  premises,  and  that  the  lien 
shall  bind  his  interest  in  like  manner  as  a  mortgage  would  have 
done,  and  the  right  of  redemption  may  be  sold,  or  any  other  right 
or  estate  such  owner  had  in  the  land,  at  the  time  of  making  the 
contract.  Indeed  it  would  seem  impossible  for  the  legislature  to 
have  used  language  more  comprehensive,  to  embrace  even  the 
most  minute  or  transient  interest  or  estate  which  the  defendant 
has  in  the  premises;  and  in  this  no  inconvenience  or  injustice 
can  result,  as  will  be  seen,  if  we  bear  in  mind  constantly,  that  in 
selling  the  defendant's  interest,  we  in  nowise  attempt  to  inter- 
fere with,  or  prejudice  any  paramount  title.  We  are  clearly  of 
opinion  that  persons  owning  claims  and  improvements  on  the 
public  lands  of  the  United  States  are  embraced  within  the  mean- 
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ing  of  this  law,  wlietlier  they  are  entitled  to  pre-emptions  thereon 
or  not. 

The  next  and  scarcely  less  important  enquiry  which  is  pre- 
sented is  whether  the  party  had  a  right  to  proceed  under  the  act 
of  December  10th,  1889.  The  contract  was  made  in  October, 
•1839,  but  was  not  completed  till  August,  1811.  The  law  of  1839 
has  more  specifically  defined  the  mode  of  proceeding,  to  obtain 
the  benefit  of  the  lien,  and  made  it  a  proceeding  in  chan- 
cery, and  has  required  a  more  particular  description  of[*533] 
the  contract  under  which  the  work  was  done;  and  as 
between  the  parties  to  the  contract,  there  is  no  time  specified 
within  which  the  suit  must  be  brought  to  save  the  lieu.  The  first 
section  of  the  act  of  1839,  provides,  "  That  any  person  who  shall, 
by  contract,  etc.,  furnish  labor  and  materials,  etc.,  shall  have  a 
lien,"  and  the  last  section  of  the  act  repeals,  the  act  of  1833,  but 
provides  that  "rights  acquired  and  liabilities  incurred  under  that 
act,  shall  not  be  affected  by  the  repeal  thereof."  As  the  only  ma- 
terial change  which  is  made  by  the  last  act,  so  far  as  the  rights  of 
ijarties  are  concerned,  is  authorizing  mechanics  to  bring  suits  to  en- 
force their  liens,  after  the  expiration  of  three  months  from  the  time, 
when  the  payment  should  have  been  made,  the  right  of  the  legis- 
lature in  affording  a  remedy  under  contracts  then  in  existence, 
where  the  limitation  had  not  already  expired,  by  applying  the  pro- 
visions of  the  last  act,  will  hardly  be  questioned;  so  that  we  are 
left  to  determine,  from  the  expression  used  in  the  last  section  of 
the  act,  whether  the  legislature  intended  that  the  remedies  upon 
contracts  then  in  existence,  but  which  were  not  yet  completed, 
should  be  pursued  under  the  old  or  the  new  law. 

In  order  to  determine  this  it  is  necessary  to  ascertain  what  are 
those  rights  and  liabilities  spoken  of  in  this  repealing  clause.  We 
can  have  no  doubt  that  the  right  which  the  plaintiff' had  acquired 
to  bring  a  suit  by  the  completion  of  his  contract,  and  the  liability 
incurred  by  the  defendant  to  be  sued,  are  the  "rights  acquired 
and  liabilities  incurred  under  that  act,"  which  should  "'  not  be 
affected  by  the  repeal  thereof."  Before  the  time  had  arrived  when 
the  compensation  was  payable,  the  plaintiff's  rights,  at  least,  were 
but  very  imperfect.  Indeed  he  can  hardly  be  said  to  have  ac- 
quired any  rights,  for  he  had  no  cause  of  action  against  the  defend- 
ant, nor  had  the  defendant  till  then  incurred  any  tangible  liability. 
And  at  that  time  there  was  no  law  in  existence  under  which  he 
could  prosecute  his  lien,  unless  he  is  allowed  the  benefit  of  the 
act  of  1839.  As  he  could  prosecute  no  rights  under  the  law  of 
1833,  which  he  should  thereafter  acquire,  his  lien  is  gone,  unless 
it  exists  under  the  law  by  which  that  act  was  repealed.  Then  is 
his  lien  gone  altogether  ?  Such  was  manifestly  not  the  intention 
of  the  legislature.  It  intended,  as  we  think  it  has  clearly  pro- 
vided, that  riglits  to  prosecute  suits,  acquired  under  the  law  of 
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1833,  should  not  be  affected  by  its  repeal,  and  similar  rights, 
which  should  accrue  after  the  law  of  1839  should  take  effect, 
should  be  prosecuted  under  that  law.  Hence  we  are  of  opinion 
that  this  suit  was  properly  instituted  under  the  latter  law. 

The  only  remaining  question,  in  determining  the  sufficiency  of 
this  petition,  is  whether  the  premises  sought  to  be  subjected  to  this 
lien  are  sufficiently  described.  The  description  in  the  petition 
is  as  follows:  "And  your  petitioner  states  that  the  said 
[*534  ]  house  is  situate  on  a  tract  of  twelve  acres,  more  or  less, 
included  in  said  quarter  section  above  described,  and  in 
that  portion  of  said  quarter  section,  known  and  described  as  Will- 
iam Campbell's  addition  to  Galena,  and  the  said  house  is  known 
and  designated  as  '  Argyle  Cottage,'  in  which  said  William  Camp- 
bell now  resides."  By  the  prayer  of  the  petition  this  tract  of 
twelve  acres,  together  with  the  Argyle  Cottage,  is  claimed  to  be 
subject  to  the  lien.  This  description  is  so  indefinite  as  to  render 
it  impossible  for  the  sheriff  to  point  out  and  locate  the  premises, 
should  he  be  directed  to  sell  them  under  a  special  execution.  We 
are  tokl  that  the  twelve  acre  tract  is  situated  somewhere  in  Camp- 
bell's addition  to  Galena,  but  in  what  part  we  are  not  informed^ 
It  is  true  tluit  the  twelve  acres  include  Argyle  Cottage,  but  in 
what  part  it  is  Ijcated  we  a:'3  not  informed.  A  part  of  the  quarter 
section  is  laid  off  into  Campbell's  addition  to  Galena,  in  which, 
some. vheiC)  the  trv^elve  acres  are  located,  but  no  landmarks  or 
c:?a^a  are  given,  to  enable  any  one,  by  any  possibility  to  locate  or 
describe  them. 

We  think  tliis  description  altogether  insufficient,  and  for  that 
reason  tlie  demurrer  should  have  been  sustained.  Several  other 
errors  have  been  assigned,  of  a  formal  or  teclmical  character 
whicli  we  do  not  tliink  it  necessary  to  investigate. 

Tlie  judgment  below  is  reversed  at  the  costs  of  the  defendant, 
and  the  cause  remanded  with  leave  to  the  plaintiff  below  to  amend 
his  ])etition. 

SuATES,  Justice,  delivered  the  following  dissenting  opinion  :  I 
concur  with  the  court  in  reversing  this  judgment,  upon  the  ground 
of  uncertainty  in  the  description  of  the  property  ;  but  in  relation  to 
the  mechanic's  lien  attaching  to  such  an  interest  as  the  intestate 
possessed,  I  differ  with  the  majority  of  the  court. 

By  the  act  of  1833  (R.  L.  447),  wlien  the  contract  is  made 
with  the  proprietor  or  proprietors  of  any  tract  of  land  or  town 
lot,"  to  erect  or  repair  any  house,  mill,  building,  or  machinery,  or 
to  furnish  materials,  a  lien  to  secure  payment  therefor  shall  attacli 
upon  such  "house,  building,  mill,  machinery,  and  on  such  tract 
of  land  or  town  lot." 

By  the  act  of  1839-40  (Laws  of  1839-40,  147),  in  a  similar 
exjjress  contract  made  with  the  "owner  of  any  piece  of  land 
or  town  lot,"  the  mechanic  "shall  have  a  lien  upon  the  whole 
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tract  of  laud  or  town  lot,"  for  such  labor  or  materials,  vrliicli  ex- 
tends to  "  all  work  done,  and  materials  furnished  under  the  pro- 
visions of  the  contract."  (§  2)  ;  "  and  the  court  is  authorized  to 
order  the  sale  thereof."  §  3.  If  the  "  premises  can  be  separated," 
the  court  may  order  the  sale  of  a  part,  when  part  is  sufficient. 
§  14,  p.  148.  If  the  person  "  has  an  estate  for  life  only,  or  any 
other  estate  less  than  a  fee  simple  in  the  land  or  lot,"  or  if  the 
Scime  ••'  is  mortgaged,  or  under  any  other  encumbrance," 
he  "  shall  nevertheless  be  considered  as  the  owner,  [*53o] 
within  the  meaning  of  this  act,  to  the  extent  of  his  right 
and  interest  in  the  premises,"  and  whatever  right  or  estate  he 
has,  or  his  equity  of  redemption,  may  be  sold.  §  17.  And  "no 
encumbrance  "  shall  defeat  the  lien  as  to  the  work  and  ma- 
terials. §  20;  "but  the  legal  or  equitable  claim  to  lands  or 
lots"  shall  be  such  an  interest  within  the  meaning  of  this  act. 
§  21. 

In  the  cases  of  Carson  v.  Clark^  1  Scam.  113,  and  HutsonY. 
Overturf^  1  Scam.  170,  it  was  held  by  this  court  that  the  work 
and  labor  and  possessory  riglit  of  a  settler  upon  congress  land 
were  not  a  sufficient  consideration  to  support  a  promise,  after 
entry,  to  pay  for  them.  The  statute  afterwards  interposed  ^nd 
declared  that  -such  sale  of  improvements  should  be  deemed  a 
good  consideration.  R.  L.  420.  Still  this  statute  does  not 
create  any  estate  in  the  laud,  either  legal  or  equitable,  nor  any 
claim  to  it.  Neither  do  I  regard  the  pre-emption  laws  as  con- 
ferring any  estate  in  the  land,  either  in  law  or  equity,  so  as  to 
make  the  pre-emptor  either  an  owner  or  proprietor.  It  is  a  mere 
proposition  of  the  vendor  to  the  party,  giving  him  a  preference 
and  a  certain  limited  time  to  accept  the  terms  before  the  land 
shall  be  offered  generally  to  any  bidder.  How  one  having  the 
option  for  a  limited  time  to  become  the  purchaser  in  preference 
to  all  others  can,  by  reason  and  force  merely  of  such  proposition, 
acquire  a  claim  to,  or  estate  of  any  kind  in,  the  property  about 
which  he  is  negotiating,  is  more  than  I  can,  legallj'  speaking, 
comprehend.  In  the  case  of  Wilcox  v.  McConnel^  13  Peters  498, 
the  supreme  court  of  the  United  States  would  not  admit  a 
certificate  of  purchase  to  be  evidence  of  title,  although  issued  by 
the  agents  of  the  vendor.  When,  therefore,  the  legislature 
speaks  of  the  legal  or  equitable  estates  or  interests  claimed  in 
lands  or  town  lots  by  proprietors  or  owners  we  should  not  look 
for  those  mere  possessory  claims  which  may  be  maintained 
against  all  having  no  title,  but  which  cannot  be  set  up  to  resist 
the  lowest  grade  of  estate  in  the  laud.  This  is  a  mere  pre- 
emption claim,  which  is  neither  proprietorship,  ownership,  legal 
or  equitable  estate  or  interest,  nor  even  claim  of  them  in  the 
land,  but  a  mere  right  of  possession  to  the  land,  as  against  those 
who  have  no  title,  claim,  interest,  or  estate  in  it. 
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I  concur,  therefore,  in  reversing  the  judgment,  but  not  in 
remanding  it  for  further  proceedings,  as  X  do  not  think  that  a 
lien  can  attach  to  such  an  interest  as  tlie  administrator's  in- 
testate had  in  this  hind. 

Thomas,  Justice,  said  :  I  concur  in  the  foregoing  opinion  of 
Mr.  Justice  Scates. 

Judgment  reversed. 


[*536] 


Joseph  M.  Bimeler  v.  Robert  Dawson  et  al. 


Error  to  Btozun. 


1.  Action — on  personal  judgment.  The  judgments  in  personam  of  one  country  can 
be  enforced  by  suit  in  the  judicial  tribunals  of  aiioiher  countiy. 

2.  FoRKiGN  JUDGMENT — impeachable.  A  foreign  judgment  is  to  be  received  as 
prima  facie  evidence  of  indebtedness,  and  the  defendant  is  allowed  to  impeach  the 
justice  of  it,  or  to  show  that  it  was  unduly  or  irregularly  obtained. 

3.  Samk — for  causes.  Under  the  constitution  and  laws  of  the  United  States  the 
records  and  judicial  proceeHings  of  the  several  states  have  such  faith  and  credit  given 
them  in  every  court  in  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  whence  taken,  or  where  rendered,  {a)  If  a  judgment  in  personain  is 
conclusive  in  the  courts  uf  the  state  where  rendered  it  has  the  same  conclusive  effect 
when  sued  in  the  courts  of  a  different  state  ;  but  the  defendant  may  impeach  the 
judi^ment  by  showing  that  it  was  fraudulently  obtained,  or  that  the  court  rendering 
It  had  no  jurisdiction  of  the  person  of  the  defendant  or  of  the  subject  matter  of  the 
suit,     {b) 

4.  Same — when.     Where  the  record  of  a  court  of  general  jurisdiction  shows  either 
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Emmert,  15  111.  415;  White  &.  Jones,  38 
III.  160,  164. 

If  judgment  is  obtained  in  this  state  on 
judgment  of  sister  State,  and  afterwards 
such  sister  State  judgment  is  reversed, 
chancery  will  relieve  in  absence  of  laches 
against  judgment  here.  Mcjilton  v.  Love, 
13III.  4S6. 

Presumption  is  that  attorney  entering 
party's  appearance  has  due  authority. 
Whittaker  v.  Murray,  15  III.  293. 

In  action  on  foreign  judgment  defense 
of  want  of  jurisdiction,  if  apparent  on  face 
of  record,  need  not  be  pleaded.  Smith  v. 
Smith,  17  111.  482. 
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that  the  defendant  wa^  personally  served  with  process  or  personally  appeared  to  th-=; 
action,  then  the  record  is  conclusive  and  the  defendant  is  estopped  by  it  from  denying 
the  jurisdiction  of  the  court  over  his  person;  but  if  the  record  fails  to  show  affirmatively 
thii  service  on  or  appearance  by  the  defendant,  it  furnishes,  at  most,  but  prima  facte 
proof  of  the  jurisdiction  of  the  court  and  its  authority  to  render  the  judgment.  Where 
the  record  shows  neither  service  of  process  nor  notice  to  the  defendant,  nor  appear- 
ance by  him,  the  judgment  is  a  nullity  when  attempted  to  be  enforced  in  another 
state,  the  record  not  affording  eve.i  a  presuniplioa  in  favor  of  the  jurisdiction;  but  if 
the  record  shows  that  there  was  a  service  of  process  or  notice  to  the  defendant,  or  an 
appearance  for  him,  not  amounting  in  either  case  to  personal  notice  or  appearance, 
then  the  presumption  from  the  record  is  that  the  court  had  jurisdiction  and  proceeded 
in  conformity  lo  the  laws  of  the  state,  and  until  such  presumption  is  rebutted  by  the 
defendant  the  judgment  is  conclusive,     (c) 

5.  '6A.UK—p)esti/iiplioiis.  Where  the  exemplification  of  the  record  of  a  judgment  reij- 
dered  in  the  court  of  common  pleas  of  Onio  showed  that  process  was  served  upon  the 
defendant,  by  leaving  a  copy  of  the  summons  at  his  residence,  and  the  defendant,  in  an 
action  upon  the  judgment,  pleaded  that  he  was  not  personally  served  with  process  and 
had  no  notice  of  the  pendency  of  the  suit  in  which  the  judgment  was  rendered,  and 
issue  was  taken  upon  the  fact  of  notice  :  Held,  that  the  presumption  from  the  record 
was  that  the  defendant  was  a  citizen  of  Ohio  when  the  judgment  was  rendered,  and 
that  the  court  had  jurisdiction,  and  that  its  proceedings  were  in  conformity  with  the 
laws  of  that  stnte,  and  the  judgment  valid;  but  that  the  record  was  not  conclusive,  but 
on\y  prima  facie  evidence  of  the  jurisdiction  of  the  court  and  its  right  to  render  judg- 
ment, and  that  the  defendant  might  controvert  both  of  these  questions;  that  he  might 
show  that  at  the  time  of  the  institution  of  the  suit  and  the  rendition  of  the  judgment 
he  was  not  an  inhabitant  of  Ohio,  and  not  within  the  jurisdiction  of  the  court,  or  that 
by  the  laws  of  that  state  the  mode  of  service  adopted  did  not  give  the  court  jurisdiction 
of  his  person,  or  that  it  had  not  jurisdiction  of  the  subject  matter  of  the  suit,  or  that 
the  judgment  was  (raudulently  obtained;  and  unless  he  could  show  one  of  these  facts 
the  judgment  was  conclusive  against  him.     {d) 

6.  Statute — tiot  operate  extra-territoriallv .  The  laws  of  a  state  cannot  operate 
extra-territorially  or  on  the  citizens  of  other  states,  unless  they  go  voluntarily  within  its 
limits;  but  it  may  make  such  regulations  as  it  sees  fit  in  relation  to  judicial  proceed- 
ings against  its  own  citizens,  and  such  regulations  wall  be  binding  on  them,     {e) 

This  cause  was  lieard  in  the  court  below  at  the  September  term, 
1842,  before  the  Hon.  Stephen  A.  Douglass,  without  a  jury. 
Judgment  was  rendered  for  tlie  defendant,  and  the  cause 
brought  to  this  court  by  the  plaintiff  by  writ  of  error. 

J.  A.  McDouGALL,  for   the    plaintiff  in  error :  First. 
The  presumption  of  law  is  that  the  proceedings,  notice,  [*537] 
etc.,  in  this  case,  as  they  appear  upon  the  Ohio  record, 
were  in  conformity  with  the  laws  of  Ohio.     Story's  Conflict  of 

(f)  Record  of  judgment  of  foreign  court  (d)  Where    party  was    sued    and    ap- 

of  general  jurisdiction  is /n';;?fl;/aaV  proof  peared  before   justice   of  peace   in  sister 

of  jurisdiction,  although  it  is  silent  as  to  State,  and  suit  was  appealed  to  common 

service  of  process.     Dunbar  z*.  Hollowell,  pleas  court  in  that  State  without  notice-to 

34  III.  168.  such  party,  it  will  be  presumed  that  latter 

Effect  of  recital   of  jurisdictional  facts  court  had  jurisdiction.     Horton  v.  Critch- 

in  decree  said  arguendo  in    1866,  in  view  field,    18  111.  133,  135. 

of  prior  conflicting  decisions,  to  be  un-  (e)    Court   of   sister  State    can   acquire 

settled  question.      Rivard  v.  Gardner,  39  jurisdiction  of  person,  who  is  not  citizen 

111.   125,  128.  of  such  state,  only  by  notice  to  him,  or  by 

In  action  on  judgment  from  sister  State,  his   appearance.     Sim   v,   Frank,   25  111, 

record  showing    sheriff's    due    return    of  125,  X27. 
service  of  process  on  defendant  cannot  be 
cmtradicted.     Zepp  v.  Hager,  70  111,  223, 
227. 
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Laws  505,  note ;  Bequet  v.  McCarthy,  22  Eng.  Com.  Law   R. 
221-2  ;  Thompson  v.  Ketchum,  8  Johns.  189. 

Second.  Every  presumption  is  in  favor  of  the  jurisdiction  of 
the  court  rendering  the  judgment,  and  every  fact  which  may  give 
tiie  court  jurisdiction  must  be  expressly  negatived.  Harrod  v. 
Barretto,  1  Hall  155;  Shumway  u.  Stillman,  4  Co  wen  292. 

Third.  By  comity  a  foreign  judgment  is  conclusive  in  a  per- 
sonal action,  where  the  parties  are  subjects  of  the  sovereignty 
where  the  judgment  is  rendered  ;  and  in  this  case,  the  defendant 
being  at  the  time  of  judgment  a  resident  of  Ohio,  the  judgment 
is  conclusive  upon  him  as  a  foreign  judgment,  without  the  aid  of 
the  legislation  of  congress.  Bequet  v.  McCarthv,  22  Eng.  Com. 
Law  R.  221 ;  Story's  Conflict  of  Laws  506,  510.  " 

Fourth.  The  citizens  of  every  nation  are  considered  parties  to 
all  its  public  acts,  and  to  the  judgments  of  its  courts.  Such,  at 
least,  is  the  case  in  judgments  of  confiscation.  Conway  v.  Grey, 
10  East  546  ;  Flindt  v.  Scott,  15  East  528  ;  Mewrett  v.  Bonham, 
15  East  494,  499. 

Fifth.  The  constitution  and  laws  of  congress  in  pursuance 
thereof  give  judgments  the  same  effect  in  every  other  state  that 
they  have  in  the  state  where  they  are  rendered.  3  Storv's  Com. 
on  Const.  182-3  ;  Mills  t;.  Duryee,  2  Peters'  Cond.  R.  578;  Kim- 
mel  V.  Shultz,  Breeze  128. 

Sixth.  In  the  case  at  bar,  the  defendant  was  a  resident  of 
Ohio,  and  received  notice  according  to  the  laws  of  that  state  ;  he 
being  subject  to  the  jurisdiction  of  those  laws,  a  judgment  under 
them  was  conclusive  upon  him  in  Ohio,  and  consequently  is  con- 
clusive everywhere  in  the  Union. 

A  judgment  rendered  against  a  non-resident,  not  within  the 
jurisdiction,  and  not  voluntarily  submitting  thereto,  would  be  void, 
upon  genei'al  principles  ;  and  this  is  as  far  as  the  state  courts  have 
crone  in  refusing  to  give  effect  to  the  judgments  of  other  states. 
Hull  V.  Williams,  6  Pick.  239,  242 ;  Bissell  v.  Briggs,  9  Mass.  444; 
Shumway  v.  Stillman,  4  Cowen  292;  Idem.  6  Wend.  447;  Harrod 
V.  Barretto,  1  Hall  155. 

Seventh.  The  service  in  this  case  is  a  good  personal  service. 
It  wns  competent  for  the  legislature  of  Ohio  to  prescribe  the 
manner  of  service,  and  it  prescribed  the  same  rule  of  service  that 
exists  in  this  state  in  proceedings  in  equity.  R.  L.  119.  If  the 
court  is  of  opinion  that  the  service  in  Ohio  was  insufficient,  it 
determines  that  the  proceedings  of  our  courts  of  equity,  in  cases 
between  the  citizens  of  this  state,  and  subjects  to  the  state  laws, 
are  inoperative  and  void,  beyond  the  limits  of  the  state 
[*538]  territory.  Certainly,  if  it  be  just  that  citizens  of  this  state 
should  be  concluded  by  a  judgment  here,  by  virtue  of  the 
laws  of  their  own  government,  they  should  be  concluded  every- 
where. 
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O.  H.  Browning  and  N.  Bushnell,  for  the  defendants  in 
error.  First.  The  question  sought  to  be  raised  by  the  plaintiff 
in  error  does  not  arise  from  the  record. 

The  question  presented  by  the  Tecord  is  merely  one  of  evi- 
dence, whether  the  record  introduced  by  the  plaintiff  in  the  court 
below,  did  or  did  not  sustain  the  truth  of  the  defendant's  second 
plea. 

The  plea  alleges  "  that  the  defendant  was  not  personally 
served  with  process  in  the  original  suit,  and  had  no  notice 
thereof." 

To  this  the  plaintiff  in  error  replies,  and  it  is  now  a  simple 
question  of  fact  whether  or  not  the  defendant  was  served  or 
not. 

The  record  shows  that  the  defendant  was  not  personally  served 
with  process,  but  was  served  simply  by  the  officer's  leaving  a  cop}'' 
at  his  residence;  the  fact  is  then  in  favor  of  the  defendant,  and 
the  court  was  right  in  rendering  judgment  as  it  did,  from  the 
evidence  and  issue  in  the  case. 

By  replying  to  the  second  plea,  the  plaintiff  has  admitted  its 
sufficiency,  and  if  not  sviflficient,  he  should  have  demurred. 

But  in  fact  such  a  plea  is  good.  Rust  v.  Frothingham,  Breeze 
258 ;  Hail  v.  Williams,  6  Pick.  232. 

Second.  But  even  admitting  that  the  question  presented  by 
the  first  and  second  errors  assigned  does  propeily  arise  for  the 
record,  still  there  is  no  error. 

In  order  to  make  the  record  of  a  judgment  in  one  state  evidence 
against  the  same  defendant  in  another  state,  it  must  appear  from 
the  record  that  the  defendant  was  personally  served  with  proc- 
ess in  the  original  suit,  or  that  he  appeared  as  the  defendant  in 
the  suit,  either  by  himself  or  by  his  attorney;  otherwise  the  judg- 
ment will  be  tieated  as  a  nullity,  and  no  sort  of  constructive  no- 
tice will  be  sufficient.  The  cases  all  pioceed  on  the  ground  that 
without  such  personal  service  or  appearance,  the  court  rendeiing 
the  judgment  had  no  jurisdiction  over  the  peit-on  of  the  defend- 
ant, and  that  neither  the  comity  of  nations,  nor  the  constitution 
of  the  United  States  requires  the  court  of  another  state  to  re- 
spect such  judgment.  The  juiisdiction  of  the  court  rendering 
the  judgment  has  always  been  considered,  in  the  United  States, 
as  a  proper  subject  matter  of  enquiry,  and  that  the  constitution 
does  not  at  all  preclude  such  enquiry;  nor,  as  to  the  question  of 
jurisdiction,  does  it  make  any  difference  whether  the  defendant 
was  a  citizen  of  the  state  in  which  the  judgment  was  pronounced, 
or  whether  he  was  the  citizen  of  another  state.  The  same  rules 
are  indiscriminately  applied  to  all  cases,  without  reference  to  any 
distinction  between  the  cases  of  citizens  and  foreigners.  Story's 
Conflict  of  Laws,  §§  586,  609-10;  Rogers  v.  Coleman, 
Hardin  413,  416,  418;    Hall   v.  Williams,  6  Pick.    232;  [*539] 
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Shumway  v.  Stillman,  6  Wend.  327,  447;  Border  v.  Fitcli, 
15  Johns.  121, 140-2  ;  Staibuck  v.  Murray,  5  Wend.  148  ;  Shum- 
way V.  Stillman,  4  Cowen  292;  Bissell  v.  Briggs,  9  Mass.  462; 
Hilbiirn  v.  Wood  worth,  5  Johns.  37;  Robinson  v.  Ward's  execu- 
tors, 8  Johns.  87;  Himmel  v.  Shultz,  Breese  128. 

The  two  cases  in  the  supreme  court  of  the  United  States,  Mills 
V.  Duryee,  2  Peters'  Cond.  R.  578,  and  Hampton  v.  McConnell,  4 
Peter's  Cond.  R.  243,  have  never  been  considei'ed,  as  by  the  lat- 
ter decisions,  as  affecting  the  right  of  the  State  courts  to  enquire 
as  to  the  jurisdiction  of  the  courts  of  another  state.     The  only 
question  before  the  court,  in  both  of  those  cases,  was  whether 
nil  debet  or  nul  tiel  record  was  the  proper  plea  to  a  record  of 
another  state  court.     It  was  a  question  of  pleading,  and  not  of 
jurisdiction.     In  Mills  v.   Duryee,  it  appeared  from  the  record 
that  the  defendant  was  in  fact  actually  resident  and  gave  bail,  so 
that  no  question  of  jurisdiction  could  possibly  arise.     See  as  to 
the  construction  of  those  cases,  Borden  v.  Fitch,  15  Johns.  121 ; 
Shumway  v.  Stillman,  G  Wend.  447;  Hall  v.  Williams,  6  Pick.  282. 
Treat,  Justice,  delivered   the  opinion  of  the  court:     Bimeler 
brought  an  action  against  Dawson  and  Welch.     There  was  ser- 
vice of  process  on  Dawson  only.     The  declaration  was  in  debt  on 
a  judgment  recovered  by  the  plaintiff  against  the  defendants,  in 
the  court  of  common  pleas  of  Starke  county,  in  the  State  of  Ohio, 
on  the  18tli  of  June,  1838,  for  $362.86  damages,  and  $8.87  costs. 
Dawson  pleaded  iiist,  nul  tiel  record;  secondly,  that  he  was  not 
personally  served  with  process,  and  had  no  notice  of  the    pen- 
dency of  the  suit  in  which  the  judgment  was  recovered.     To  the 
second  plea  the  plaintiff  replied,  that  the  defendant  had  notice  of 
the  pendency  of  the  suit.     Tiie  cause  was  tried  by  the  court. 
On  the  trial  the  plaintiff  read  in  evidence,  the  record  (duly  au- 
thenticated) of  a  judgment  like  the  one  set  out  in  the  declara- 
tion.    The  record  showed  personal  service  of  process  on  Welch, 
and  service  on  Dawson  by  leaving  a  copy  of  the  summons  at  his 
residence,  and  the  rendition  of  a  judgment  by  default,  against 
both  of  the  defendants.     This  was  all  of  the  evidence.     The  court 
determined  that  the  record  for  the  want  of  personal  service  of 
process  on  Dawson,  was  not  evidence  of  indebtedness  against 
him,  and  rendered  a  judgment  in  his  favor  for  costs.     That  de- 
cision is  now  assigned  for  error. 

The  only  question  for  consideration  is,  whether  the  record  in- 
troduced by  the  plaintiff  furnished  sufficient  evidence  to  sustain 
his  action.  Tiie  judgments  in  iDeraonam  of  one  country  can  be 
enforced  by  suit  in  the  judicial  tribunals  of  another  country.  It 
is  admitted  by  all  the  courts,  that  the  foreign  judgment 
[*540]  is  'prima  facia  evidence  to  sustain  the  action,  and  it  is  to 
be  deemed  sufficient,  until  the  contrary  is  established. 
The  only  question  about  which  there  seems  to  be  any  diversity  of 
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opinion  is,  whether  the  judgment  is  to  be  considered  as  concki- 
sive,  so  as  to  prevent  the  defendant  from  going  beiiind  it,  and  in- 
stituting an  enquiry  into  the  original  merits  of  the  controversy. 
In  the  case  of  Walker  v.  Witter^  Douglass  1,  Lord  Mansfield  held, 
that  although  the  judgment  gave  a  ground  of  aciion,  it  was  only 
prima  facie  evidence,  and  might  be  enquired  into  and  examined. 
The  same  doctrine  was  maintained  in  the  cases  of  Phillips  v. 
Hunter,  2  H.  Blac.  410;  Hall  v.  Odher,  11  East  118;  Bailey  v. 
Edwards,  3  Svvanston  703;  and  Arnot  v.  Redfern,  2  Oarr  & 
Payne  88.  Notwithstanding  the  expressions  of  some  judges  that 
the  judgment  ought  to  be  regarded  as  conclusive  between  the 
parties,  when  sued  on  in  a  foreign  court,  tlie  rule  clearly  deduci- 
ble  from  the  decisions  of  the  British  courts  is,  that  the  judgment 
is  to  be  received  in  the  first  instance  as  prima  facie  evidence  of 
indebtedness,  and  the  defendant  is  allowed  to  impeach  the  justice 
of  it,  or  show  that  it  was  unduly  or  irregularly  obtained.  The 
same  rule  has  been  generally  recognised  and  followed  by  the 
coui'ts  of  this  country,  in  relation  to  judgments  rendered  out  of 
the  jurisdiction  of  the  United  States.  2  Kent's  Com.  120.  Hitch- 
cock V.  Aioken,  1  Caines  460 ;  Huhhell  v.  Cowdrey,  5  Johns.  132  ; 
Taylor  v.  Bryden^  8  Johns.  173 ;  Bartlett  v.  Knight,  1  Mass.  401 ; 
Butrick  v.  Allen,  8  Mass.  273 ;  Bissell  v.  Briggs,  9  Mass.  462. 

The  constitution  of  the  United  States  declares  that  full  faith 
and  credit  shall  be  given  in  each  state,  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state,  and  confers  power 
on  congress  to  provide  the  manner  in  which  the  same  may  be 
proved,  and  the  effect  thereof. 

Congress,  legislating  in  pursuance  of  this  authority,  has  pro- 
vided the  mode  of  authenticating  the  records  and  judicial  proceed- 
ingsof  the  states,  and  declared  thatthey  shall  have  such  faith  and 
credit  given  them  in  every  court  of  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from  whence 
taken,  or  where  rendered.     Act  of  congress  of  26th  May,  1790. 

The  supreme  court  of  the  United  States,  in  the  case  of  Mills  v. 
Duryee,  7  Cranch  481,  decided  that  nil  debet  was  not  a  good  plea 
to  an  action  founded  on  the  judgment  of  a  court  of  record  of 
another  state,  and  that  the  same  effect  was  to*  be  given  to  the 
judgment  as  would  be  in  the  state  where  rendered  ;  that  the  judg- 
ment was  to  be  considered  as  conclusive  in  every  other  state,  if 
the  courts  of  the  particular  state,  where  recovered,  would  hold  it 
conclusive.  The  same  principle  was  afterwards  affirmed  by  that 
court,  in  the  case  of  Hampton  v.  McConnel,  3  Wheat.  234. 

Prior  to  the  decision  in  Mills  v.  Duryee',  the  general  tenor  of 
the  decisions  of  the  state  courts  has  been  to  regard  the 
judgments  of  another  state  in  the  light  of  foreign  judg-  [*541] 
ments.     The  effect  of  that  decision  was  to  place  them  on 
the  footing  of  domestic  judgments,  and  to  give  them  the  same 
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dignity  and  conclusive  effect,  when  sued  on  in  a  different  state, 
that  they  had  in  the  state  where  rendered.  That  decision  h;is 
been  acquiesced  in  and  followed  l^y  the  state  tribunals',  and  may 
now  be  regarded  as  the  settled  law  of  the  country.  The  doc- 
trine of  that  case,  however,  is  to  be  understood  as  applying  to 
judgments  in  personam^  <x,n(^  to  those  with  these  qualifications: 
that  the  defendant  may  impeach  the  judgment,  by  showing  that 
it  was  fraudulently  obtained,  or  that  the  court  rendering  it  had 
no  jurisdiction  of  his  person,  or  of  the  subject  matter. 

In  Borden  v.  Fitch,  15  Johns.  121,  it  was  decided,  that  a  judg- 
ment recovered  in  the  state  of  Vermont,  against  a  party  who  re- 
sided out  of  tlie  state,  and  had  no  notice  of  the  pendency  of  the 
trial,  was  void,  and  could  not  be  enforced.  The  court  also  asserts 
the  principle  that  a  judgment  may  be  impeached  for  fraud. 

In  Andrews  v.  Montgomery,  ID  Johns.  162,  the  CQurt  says, 
that  the  case  of  Mills  v.  Duryee  was  never  intended  to  preclude  a 
party  from  showing  that  the  judgment  had  been  fraudulently  ob- 
tained, or  rendered  by  a  court  which  had  no  jurisdiction  of  his 
person. 

Tiie  same  principles  are  recognised  and  affirmed  in  the  cases  of 
Shummay  v.  Stillman,  4  Cowen,  292 ;  Bissell  v.  Briggs,  9  Mass. 
462 ;  Harrod  v.  Barretto,  1  Hall  155 ;  Starlmck  v.  Murray,  5 
Wend.  14S  ;  Hall  v.  Williams,  6  Pick.  232 ;  and  Shumivay  v.  Still- 
man,  6  Wend.  447. 

h\  the  two  cases  last  named,  the  rule  is  laid  down,  that  where 
the  record  of  a  judgment  of  a  court  of  general  jurisdiction  shows 
eitiier  that  the  defendant  was  personally  served  with  process,  or 
personally  appeared  to  the  action,  then  the  record  is  conclusive, 
and  the  defendant  is  estopped  by  it,  from  denying  the  jurisdiction 
of  the  couit  over  his  person.  To  the  same  effect  is  tne  decision 
of  this  court,  in  the  case  of  Rust  v.  Frothingham,  Breese  258. 
All  of  the  authorities  agree,  that  if  the  record  fails  to  show  affirm- 
atively this  mode  of  service  on.  or  appearance  by  the  defendant, 
it  furnishes  at  most  but  prima  facie  proof  of  the  jurisdiction  of  the 
court,  and  its  authority  to  render  the  judgment.  Where  the  rec- 
ord shows  neither  service  of  process,  nor  notice  to  the  defendant, 
nor  appearance  by  him,  the  judgment  is  a  nullity,  when  attempted 
to  be  enforced  in  another  state,  the  record  not  affording  even  a 
])resumption  in  favor  of  the  jurisdiction.  But  if  the  record  shows 
that  there  was  a  service  of  process,  a  notice  to  the  defendant,  or 
an  appearance  for  him,  not  amounting,  in  either  case,  to  personal 
notice  or  appearance,  then  the  presumption  from  the  record  is, 
that  the  court  had  jurisdiction,  and  proceeded  in  con- 
[*542]  forraity  to  the  laws  of  the  state,  and  until  such  presump- 
tion is  rebutted  by  the  defendant,  the  judgment  is  con- 
clusive. 

The  laws  of  the  several   states  provide  different    modes    of 
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bringing  parties  into  court.  In  some  states,  personal  service  of 
process  is  required ;  while  in  other  states  that  mode  is  not  indis- 
pensable, but  a  party  may  be  required  to  appear  and  defend  an 
action,  on  notice  by  publication,  or  by  the  leaving  of  process  at 
Iiis  residence.  It  is  doubtless  competent  for  each  state  to  adopt 
its  own  regulations  in  this  respect,  which  will  be  binding  and 
obligatory  to  its  own  citizens.  We  cannot  doubt  the  right  or  power 
of  the  state  of  Ohio,  to  provide  that  the  kind  of  service,  which 
it  appears  was  made  in  this  case,  shall  be  sufficient  to  authorize 
its  courts  to  take  jurisdiction  of  the  person  of  a  defendant,  and 
proceed  to  hear  the  case,  and  render  judgment.  A  judgment  thus 
rendered  against  one  of  its  citizens  would  be  binding  and  conclu- 
sive, on  him,  for  owing  allegiance  to  the  state,  he  is  bound  by  its 
laws,  and  amenable  to  its  judicial  tribunals.  That  state,  however, 
cannot,  in  that  way,  get  jurisdiction  over  the  people  of  other 
states.  Its  laws  can  only  operate  within  its  own  territory,  and 
on  its  own  citizens.  Tliey  cannot  be  made  to  operate  extra-terri- 
torially,  or  on  the  citizens  of  other  states,  unless  they  go  volunta- 
rily within  its  limits. 

In  the  present  case,  the  record  is  not  conclusive  proof  that  the 
court  in  Ohio  had  jurisdiction  of  the  person  cf  the  defendant.  It 
is  hx\.t  prima  facie  evidence  of  the  jurisdiction,  and  of  the  right  of 
the  court  to  render  the  judgment,  and  the  defendant  is  at  full 
liberty  to  controvert  and  contest  both  of  these  questions.  If  he 
can  do  this  successfully,  the  plaintiff  must  abandon  his  action  on 
the  judgment,  and  resort  to  a  suit  on  the  original  cause  of  action. 
The  defendant  may  show,  by  way  of  defence,  that  at  the  time  of 
the  institution  of  the  suit  in  Ohio,  and  until  after  the  rendition 
of  the  judgment,  he  was  not  an  inhabitant  of  that  state,  and  there- 
fore not  within  the  jurisdiction  of  the  court.  If  an  inhabitant,  he 
may  show  that  by  the  laws  of  that  state,  the  mode  of  service  did 
not  give  the  court  jurisdiction  of  his  person,  or  he  may  show  that 
it  had  no  jurisdiction  of  the  subject  matter  of  the  action,  or  that 
the  judgment  was  fraudulently  obtained. 

The  record  produced  by  the  plaintiff  showed  that  there  was 
service  of  process,  and  if  the  laws  of  O'lio  authorized  the  kind  of 
service,  and  the  defendant  at  the  time  was  an  inhabitant  of  the 
state,  he  was  bound  to  interpose  his  defence  there,  and  omitting 
to  do  it,  the  judgment  there  rendered  is  conclusive  in  this  state. 
The  presumption  from  the  record  is,  that  he  was  a  citizen  of 
Ohio;  that  the  court  had  jurisdiction,  and  tliat  its  proceedings 
Avere  in  conformity  with  the  laws  of  that  state. 

In  Sliumway  v.  Stillman,  4  Cowen   292,  the  court  says,  that 
"Every  presumption  is  in  favor  of  the  jurisdiction  of  the  court; 
the  record  is  prima  facie  evidence  of  it,  and  to  be  held 
conclusive,  until  clearly  and  explicitly  disproved."  [*543] 

In  Starhueh  v.  Mnrray^  before  referred  to,  a  plea  that 
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the  defendant,  at  tlie  time  of  the  commencement  of  the  suit,  was, 
and  ever  since  had  been,  an  inhabitant  of  New  Yorlc,  and  that 
during  all  of  that  time  he  had  not  been  in  the  state  of  Massachu- 
setts where  the  judgment  was  rendered,  was  held  to  be  bad,  for 
the  reason  that  he  might  have  authorized  the  entr}^  of  his  appear- 
ance, and  in  that  way  submitted  liis  person  to  the  jurisdiction  of 
the  court.  In  Harrod  v.  Barretto^  before  cited,  the  court  says, 
that  a  plea  denying  the  jurisdiction  must  negative  every  fact  from 
which  the  jurisdiction  may  arise. 

There  can  be  no  doubt,  therefore,  that  the  record  introduced 
by  the  plaintiff  was  sufficient  evidence  to  sustain  his  action.  If 
not  contested  by  the  defendant,  it  was  conclusive.  It  appears 
that  he  did  not  attack  it,  with  evidence,  and  the  circuit  court 
erred  in  not  rendering  judgment  for  the  plaintiff. 

Its  judgment  is  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


i 

Holly  R.  Webb,  plaintiff  in  error,  v.  AbsolumP.  Lasater, 
defendant  in  error. 

Error  to  Hamilton. 

1.  Witness — adverse  patty.,  conipetency.  Where  a  party  to  a  suit  pending  before  a 
justice  of  the  peace,  or  liy  appeal  in  the  circuit  court,  makes  the  necessary  preliminary 
o^th  10  authorize  him  to  call  upon  the  adverse  parly  to  testify,  and  either  the  adverse 
party,  or  the  p.Tly  making  such  oath  is  sworn,  he  does  not  become  a  p;eneral  witness, 
liut  his  testimony  will  be  confined  "to  the  demand,  discount,  or  set  f  ft"  in  reference 
to  which  he  has  been  swoin.  If  the  party  has  paid  or  discharged  the  demand,  in  ref- 
erence to  which  he  was  sworn  and  interrogated,  he  may  state  that  fact,  and  such 
statement  will  be  received  as  responsive  to  the  question  propounded  to  him.  But  if 
he  only  claims  that  he  is  not  legally  bound  to  pay  such  demand,  by  reason  of  his  hav- 
ing a  subsisting  account  or  set-off.  against  the  party  calling  on  him  to  testify, he  cannot 
proceed  to  establish  such  account  nr  set-off  by  his  own  oath,  by  virtue  of  his  having 
been  sworn  at  the  instance  of  the  adverse  party.  He  may  have  other  and  disinterested 
evidence  to  support  his  account  or  set-off,  and  if  so,  should  be  required  to  produce  it ; 
but  if  he  has  not  any  other  means  of  sustaining  such  account  or  set-off,  except  by  re- 
sorting to  his  own,  or  his  adversary's  oath,  he  must  call  upon  his  adversary  to  testify  to 
such  demand,  before  he  cnn  legally  do  so  himself,  (a) 

2.  Api"'AI.  fkom  J.  p. — 'imendment  of  accouttt.  In  case  of  appeal  from  a  judg- 
ment of  a  j'l  1  ice  of  the  peace  to  the  circuit  court,  the  defendant,  if  he  appeared  on  the 
trial  before  the  justice,  cannot  demand,  as  a  matter  of  right,  to  file  his  account  for  the 
first  time,  or  to  file  additional  items  thereof,  in  the  circuit  court;  but  in  such  cases 
the  court  may,  in  its  discretion,  for  sufficient  cause  shown,  permit  such  new  or  amended 
account  lobe  filed.  (l>) 

3.  Sa.me — If  a  defendant  appears  before  the  justice,  at  the  time  of  the  trial,  and 

Cases  Citing  Text.  1874,    Evidence,  ch.  51,  g  i ;  S.  &  C.'s 

(rt)   Rules,  stated  in  head   note,    have  Stats,  p.  1071 ;  Cothran's  Stats.  (1885)  p. 

been  superseded  by  statute,  first  enacted  662. 

in  1867,  making  interested  persons  com-  {b)  Rule,  stated  in  head  note,  enforced, 

petentin  general  as  witnesses.     See  R.  S.  Waterman  v.  Bristol,  i  Gilm.  593,  598. 
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there  exhibits  no  account,  the  plaintiff  is  justified  in  supposing  that  he  intended  mak- 
ing no  defence,  and  he  may  consequently  reasonably  be  presumed  to  be  surprised  by 
the  filing  of  such  account  in  the  circuit  court.  The  court  should  therefore,  in  such 
cases,  grant  the  plaintiff  a  continuance,  on  the  ground  of  surprise,  if  in  the  judg- 
ment of  the  court,  such  continuance  is  necessary  to  enable  the  plaintiff  to  meet  [*544] 
and  disprove  the  new  or  amended  account  thus  filed. 

4.     Same — The  .filing  of  a  new  or  amended  account  should  regularly  be  asked  for 
and  obtained,  before  the  commencement  of  the  trial  in  the  circuit  court,  (c) 

This  cause  was  heard  in  the  Hamilton  ch-cuit  court,  at  the 
April  term,  1842,  before  the  Hon.  Walter  B.  Scates  and  a  jmy. 
Verdict  was  rendered  for  the  defendant  for  13.12^,  and  the  court 
rendered  a  judgment  upon  this  verdict.  The  phiintiff  brought 
the  cause  to  this  court  by  writ  of  error. 

J.  C.  CoNKLiNG,  for  the  plaintiff  in  error,  cited  R.  L.  391,  §  IG, 
409,  §  5  ;  2  Scam.  78 ;  Graham  on  New  Trials  158-9,  172,  500 ; 
6  Pick.  417. 

J.  A.  McDougall  and  M.  Y.  Johnson,  for  the  defendant  in 
error. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  The 
plaintiff  in  error  sued  the  defendant  before  a  justice  of  the  peace 
of  Hamilton  county.  The  parties  appeared  and  proceeded  to 
trial,  and  a  verdict  and  judgment  were  rendered  for  the  plaintiff 
for  $11.21  and  costs.  The  defendant  appealed,  and  on  the 
trial  in  the  circuit  court,  a  verdict  was  found  by  the  jury  for 
him. 

From  the  bill  of  exceptions  tendered  by  the  plaintiff  and  al- 
lowed by  the  court,  during  the  progress  of  the  trial,  the  fol- 
lowing state  of  facts  appears,  viz :  The  plaintiff  after  having 
proved  several  items  of  his  account,  by  witnesses  introduced 
for  that  purpose,  made  oath  that  he  had  no  other  witness  by 
whom  he  could  prove  the  remaining  items  of  his  said  ac- 
count, except  his  own  oath,  or  that  of  the  defendant,  and 
called  upon  the  latter  to  testify  as  to  said  last  mentioned 
items,  and  the  said  defendant  consenting  to  do  so,  was  accord- 
ingly sworn.  The  plaintiff,  by  his  counsel,  then  examined  the 
said  defendant,  as  to  the  items  of  his  said  account,  not  proved 
by  other  witnesses,  and  thereupon  the  said  defendant's  at- 
torney proceeded  to  examine  the  said  defendant  generally,  as 
to  the  whole  of  the  plaintiff's  said  account,  to  which  the  plain- 
tiff objected,  but  his  objection  was  overruled  by  the  court,  and 
said  examination  permitted.  The  defendant's  counsel  then  pro- 
duced the  defendant's  account,  and  offered  to  prove  tlie  snme  by 
the  oath  of  the  said  defendant,  and  thereupon  the  plaintiff,  by  his 
counsel,  objected  to  the  introduction  and  proof  of  the   said  ac- 

{c)  Answer  to   petition  for  mechanic's       not  evidence  of  set-off  claimed  therein, 
lien,  so  far  as  it  is  responsive  to  petition.       Garrett  v.  Stevenson,  3  Gilm.  261,  267, 
j.s  evidence  for  consideration  of  jury  ;  it  is 
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count  at  all,  because  the  defendant  was  present  on  the  trial  of  the 
said  cause  before  the  justice  of  the  peace,  and  on  his  account  be- 
ing demanded  of  him  by  the  said  justice,  neglected  and  refused 
to  bring  any  account  forward,  or  file  the  same ;  all  of  which  the 
plaintiff  offered  to  prove  by  the  said  justice  ;  but  the  court  refused 
to  hear  the  evidence  of  the  said  justice,  and  overruled 
[*  545  ]  said  objection.  The  plaintiff,  by  his  attorney,  then  ob- 
jected to  the  defendant's  swearing  to  his  own  account, 
without  first  making  oath,  tliat  he  had  no  other  witnesses,  by 
whom  to  prove  the  same,  except  his  own  oatli,  or  that  of  the  ad- 
verse party,  and  first  tendering  the  oath  to  the  plaintiff ;  but  the 
court  overruled  the  objection,  and  permitted  tlie  defendant  to 
prove  his  own  account,  by  his  own  testimon3^  To  the  said  sev- 
eral opinions  of  the  court  the  plaintiff  excepted. 

The  plaintiff  moved  for  a  new  trial,  on  the  following  grounds, 
to  wit : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  it  was  contrary  to  evidence. 

3.  Surprise. 

4.  Newly  discovered  evidence. 

The  third  and  fourth  grounds  relied  upon  for  a  new  trial  were 
supported  by  the  affidavit  of  the  plaintiff  (preserved  by  a  bill  of 
exceptions  allowed  by  the  court,)  stating,  in  substance  among 
other  things,  that  plaintiff  was  taken  by  surprise  by  the  production 
of  the  defendant's  account  in  the  circuit  courts  which  he  did  not 
produce  on  the  trial  before  the  justice  of  the  peace,  and  by  Iiis 
being  permitted  to  swear  to  the  said  account.  That  plaintiff  ten- 
dered the  oath  to  the  defendant  as  to  only  three  items  of  his,  the  said 
plaintiff's  account,  and  by  reason  of  the  court's  permitting  the 
defendant  to  disprove  the  said  account  of  plaintiff  generally,  and 
also  to  prove  his  own  fabricated  account,  which  said  plaintiff  then 
f.n-  the  first  time  ever  saw  or  heard  of,  lie  was  taken  by  surprise. 
That  had  the  plaintiff  known  of  the  existence  of  such  account,  he 
would  have  been  prepared  to  meet  it,  so  as  to  have  obtained  judg- 
ment for  at  least  part  of  his  demand.  That  he,  the  plaintiff,  could 
prove  by  James  Heard,  the  justice  who  tried  the  suit,  that  the 
defendant  admitted  after  the  trial  before  the  said  justice,  that  he 
owed  the  plaintiff  i7.50,  on  a  settlement  of  accounts,  but  would 
not  pay  it,  because  he  thought  he  could  non-suit  plaintiff  in  the 
circuit  court,  and  his  ability  to  prove  said  facts  by  said  Heard 
came  to  his  knowledge,  since  the  trial  of  the  cause  in  the  circuit 
court,  etc.  The  court  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  against  the  plaintiff'  on  the  verdict.  The  plain- 
tiff excepted  to  the  decision  of  the  circuit  court  and  prosecutes 
this,  his  writ  of  error,  for  the  reversal  of  the  said  judgment. 

_  The  assignment  of  errors  questions  the  several  decisions  of  the 
circuit  court : 
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1st.  In  allowing  the  defendant  to  be  examined  generally  as  to 
the  plaintiff's  account,  when  he  had  been  introduced  to  testify  to 
particular  items  only  ; 

2d.  In  receiving  evidence  on  an  account  which  the  defendant 
refused  to  produce  before  the  justice  ; 

3d.  In  permitting  defendant  to  swear  to  his  own  account, 
without  first  making  oath  that  he  had  no  witness  by  whom  [*  546  ] 
to  prove  his  demand,  except  his  own  oath,  or  that  of  the 
adverse  party,  and  without  tendering  the  oath  to  the  plaintiff; 
and, 

4th  and  5th.  In  overruling  plaintiff's  motion  for  a  new  trial,  on 
the  ground  of  surprise  and  newly  discovered  evidence. 

In  the  investigation  of  these  questions  we  are  called  upon  to 
settle  the  correct  practice  in  the  circuit  court,  in  cases  of  ap  peal 
from  decisions  of  justices  of  the  peace: 

I.  Where  either  party  in  any  such  case  makes  oath  that  "  he 
knows  of  no  witness  by  whom  he  can  prove  his  demand,  discount, 
or  set-off,  except  by  his  own  oath,  or  that  of  the  adverse  party," 
as  authorized  by  law.     Gale's  Stat.  420.     And, 

II.  Where  the  defendant  offers,  for  the  first  time,  to  file  his  ac- 
count in  the  circuit  court. 

Then  as  to  the  first  point :  To  determine  the  extent  to  which 
the  examination  of  a  party  to  an  appeal  suit  may  be  carried,  where 
he  has  been  called  upon  Jay  the  adverse  party  to  testify  under  the 
statute,  a  reference  to  the  purposes  of  seeking  to  elicit  such  testi- 
mony, and  authorizing  it  to  be  received,  may  be  necessary.  When 
persons  have  gone  into  litigation  for  the  settlement  of  disputes, 
involving  their  pecuniary  interests,  neither  party  is  willing  to  sub- 
ject his  claim  to  the  test  of  his  adversary's  oath,  if  he  has  any 
other  means  of  establishing  it.  He  always  considers  such  resort 
a  dernier  one,  and  cliooses  to  rely  on  the  testimony  of  impartial 
and  disinterested  witnesses,  if  they  can  be  had,  for  proof  of  the 
legality  and  justice  of  his  claim,  rather  than  to  submit  it  for  con- 
firmation to  the  very  party  whose  interests  require  him  to  invalidate 
it,  to  say  nothing  of  the  anxiety  for  success  and  fear  of  defeat, 
which  litigation  always  engenders.  And  moreover,  the  law,  as  a 
general  rule,  wisely  refuses  to  permit  parties  to  be  placed  in  a 
position,  in  which  the  hope  of  gain,  and  dread  of  loss,  may  tempt 
them  to  secure  the  former  and  avoid  the  latter,  by  means  of  false 
swearing.  But  there  are  cases  in  which  a  party  may  desire  to 
sustain  his  claim  or  demand  against  his  adversary,  by  the  testimony 
of  that  adversary  himself,  and  in  such  cases  the  law  permits  it  to 
be  done.  In  the  necessity  which  begets  the  desire  to  resort  to 
such  proof  is  found  the  justification  for  allowing  it  to  be  done. 
This  is  where  the  facts  necessary  to  prove  any  matter  of  account 
in  controversy  rests  alone  in  the  knowledge  of  the  parties  them- 
selves.    Then  where  a  party  to  a  suit,  pending  by  appeal  in  the 
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circuit  court,  makes  the  necessary  preliminary  oath  to  authorize 
him  to  call  upon  tl:e  adverse  party  to  testify,  and  either  the  adverse 
party,  or  the  party  making  such  oath  (the  adverse  party  having  de- 
clined testifying)  is  sworn,  he  does  not  become  a  general  witness, 
but  his  testimony  will  be  confined  to  "the  demand,  discount,  or 
set-off,"  in  reference  to  which  he  has  been  sworn.     Like  a  de- 
fendant in  a  bill  of  discovery  in  aid  of  the  proceeding  at 
[*  547]  law,  the  interrogatories  addressed  to  him  must  have  ex- 
clusive reference   to  the  matters  alleged  to  rest  exclu- 
sively in  his  knowledge,  and  that  of  the  party  calling  for  his  tes- 
timony, and  his  answers,  so  far  as  responsive  to  such  interroga- 
tories, but  no  farther,  will  be  evidence.     If  he  has  paid  or  dis- 
charged the  demand  in  reference   to   which  he  was  sworn  and 
interrogated,  he  may  state   that  fact,  and  such  statement  will  be 
received  as  responsive  to  the  questions  propounded  to  him.     But 
if  he  only  claims  that  he  is  not  legally  bound  to  pay  such  demand 
by  reason  of  his   having  a   subsisting  account  or  set-oif,  against 
the  party  calling  on  him  to  testify,  he  cannot  proceed  to  estab- 
lish such  account  or  set-off,  by  his   own  oath,  by  virtue  of  his 
having  been  sworn  at  the  instance   of  the  adverse  party.     He 
may   have   other   and    disinterested    evidence   to   support   such 
account  or  set-off,  and  if  so,  should  be  required  to  produce  it ; 
but  if  he  has  not  any  other  means  of  sustaining  such  account  or 
set-off  except  by  resorting  to  his  own,  or  his  adversary's  oath,  he 
must  first  swear  to  that  fact,  and  call  upon  his  adversaiy  to  testify 
to  such  demand,  before   he  can    legall}^  do  so  himself.     To  go 
further  would   be  to   transcend   the   bounds  presoibed  by  the 
necessity  authorizing  the  introduction   of  the  testimony  of  the 
parties  litigant;  it  therefore  should  not  be  done.     By  a  different 
construction  of  the  statute,  a  party  whose  account  consisted  of 
numerous   items,   might    be    permitted,   if   his   adversary  being- 
called  upon  to  testify  as  to  some  particular  item  of  such  account, 
should  decline  doing  so,  to  pi'ove  not  only  that  particular  item, 
but  all  the  balance  of  his  account,  although  he  might  have  ample 
legal   evidence   to  support  it,  which  by  ordinary  diligence,  he 
could  have  produced  on  the  trial.     And  again,  a  party  when  called 
upon  by  his  adversary  to  testify,  as  to  a  single  item  of  his  account, 
because  no  other  evidence  in  support  of   it  existed,  might  thus  be 
authorized  to  disprove  all  the  other  items  of  such  account,  although 
already  fully  established  by  disinterested  evidence.     Such  conse- 
quences never  could  have  been  contemplated  by  the  legislature. 
The  court  below  consequently  erred  in  permitting  the  defendant, 
when  sworn  as  a  witness  at  the  instance  of  the  plaintiff,  to  testify 
as  to  the  items  of  the  plaintiff's  account,  proved  by  other  wit- 
nesses, and  to  establish  his  own  account  against  the  plaintiff  by 
his  own  oath. 

Upon  the  second  point  we  are  of  opinion,  that  in  cases  of  appeal 

566 


1843.]  Webb  v.  Lasater.  548 


Opinion  of  the  Court. 


from  JLidgmeots  of  justices  of  the  peace,  the  defendant,  if  he  ap- 
peared ou  the  trial  before  the  justice,  cannot  demand  as  a  matter 
of  right  to  file  his  account  for  the  first  time,  or  to  file  additional 
items  thereof,  in  the  circuit  court;  but  in  such  cases  the  court 
may,  in  its  discretion,  for  sivEQcient  cause  shown,  permit  such  new 
or  amended  account  to  be  filed.  The,  fact,  however,  that  the  de- 
fendant appeared  before  the  justice  of  the  peace,  and  there  ex- 
hibited no  account,  justifies  the  plaintiff  in  supposing  that 
he  inteuded  making  no  defence,  and  he  may  consequent!}^  [*  548] 
be  reasonably  presumed  to  be  surprised  by  the  filing  of 
sucli  account  in  the  circuit  court.  The  court  therefore  should, 
in  such  cases,  grant  the  plaintiff  a  continuance  on  the  ground  of 
surprise,  if,  in  the  estimation  of  the  court,  such  continuance  is 
necessary  to  enable  the  plaintiff  to  meet  and  disprove  the  new  or 
amended  account  thus  filed.  It  follows  from  these  premises  that 
the  permission  to  file  such  new  or  amended  account  should  regu- 
larly be  asked  for  and  obtained  before  the  commencement  of  the 
trial  in  the  circuit  court.  In  the  case  under  consideration,  the 
defendant  appeared  on  the  trial  before  the  justice,  and  there  not 
only  neglected,  but  (as  the  plaintiff  offered  to  prove)  refused  to 
file  his  account,  when  expressly  requested  by  the  justice  to  do  so  ; 
and  in  the  circuit  court  he  was  permitted  to  file  his  account  after 
the  trial  had  been  commenced,  and  the  jury  sworn.  In  this  the 
court  manifestly  erred. 

It  results,  as  a  necessary  consequence  from  what  has  been 
already  said,  that  the  court  should  have  sustained  the  motion  for 
a  new  trial  on  the  ground  of  surprise,  by  reason  of  the  defend- 
ant's filing  his  account  at  the  time  and  in  the  manner  in  which  it 
was  done,  without  reference  to  the  other  grounds  in  support  of 
the  said  motion.  Whether  the  facts  disclosed  in  the  affidavit  of 
the  said  plaintiff  were  sufficient  to  warrant  the  court  in  awarding 
a  new  trial  on  the  ground  of  newly  discovered.evidence  or  not, 
we  do  not  feel  called  upon  here  to  determine,  as  for  the  errors 
already  assigned  the  judgment  will  be  reversed  with  costs- 
Let  the  cause  be  remanded  to  the  circuit  court  of  Hamilton 
county  with  instructions  to  award  a  venire  de  novo. 

Judgment  reversed. 
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Samuel  Hall  v.  Eltsha  M.  Peekins. 

Appeal  from    Tazewell. 

1.  Demurrer — standing  by  pleas.  Wiiere  the  record  of  a  cause  showed  that  after 
a  dimurrer  had  been  sustained  to  several  pleas,  the  defendant  withdrew  two  of  the 
pleas  upon  which  issue  had  been  taken,  and  consented  that  the  court  should  assess  the 
damages  :  Held,  that  the  inference  was  that  the  defendant  simply  intended  to  abide 
by  his  pleas  to  which  the  demurrer  had  been  sustained,  and  consent  that  the  court 
might  assess  the  damages  on  deniuircr. 

2.  Promissory  noi  e  for  land — when  conveyance  prerequisite  of  suit.  Where 
the  consideration  of  a  promissory  note  is  a  bond  for  the  conveyance  of  a  tract  of  land, 
and  such  conveyance  is  to  be  made  before  the  note  falls  due,  it  is  a  good  defence  to  an 
action  upon  the  note,  that  the  plaintiff  did  not.  at  the  time  specified  in  the  bond,  nor 
subsequently,  make  the  conveyance.  In  such  case  the  note  and  bond  constitute  one 
agreeiuent.  {a) 

This  cause  was  heard  in  the  Tazewell  circuit  court  at 
[*549]  the  September  term,  1841,  before  the  Hon.  Samuel  H. 
Treat,  who  rendered  a  judgment  for  the  plaintiff  on 
demurrer  to  the  defendant's  plea,  for  f56-4  damages  and  costs. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellant.  A. 
Lincoln,  W.  H.  Leonard,  and  M.  Brayman,  for  the  appellee. 

Shields,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  of  assumpsit,  instituted  in  the  Tazewell  circuit 
court  by  the  appellee  against  the  appellant.  The  declaration 
contains  two  special  counts  founded  on  two  promissory  notes,  and 
also  the  common  money  counts.  To  this  declarations  the  de- 
fendant below  interposed  five  pleas.  Issues  were  joined  on  the 
first  and  fifth,  and  demurrers  interposed  to  the  second,  third,  and 
fourtii  pleas.  The  court  sustained  these  demurrers.  The  de- 
fendant thereupon,  by  leave  of  the  court,  filed  two  amended 
pleas  to  the  first  and  second  counts  of  the  declaration.  To  these 
amended  pleas  the  plaintiff  also  demurred,  and  the  court  sus- 
tained the  demurrer.  The  defendant  thereupon  withdrew  the 
first  and  fifth  pleas,  upon  which  issues  had  been  joined,  and  con- 
sented that  the  court  should  assess  the  damages.  The  court 
assessed  the  plaintiff's  damages,  and  rendered  judgment  against 
the  defendant  for  the  sum  of  $46  and  costs.  To  reverse  the  judg- 
ment, the  defendant  prosecutes  his  appeal  to  this  court,  and  as- 
signs for  error : 

(i)  Wn^soN,  Chief  Justice,  did  not  hear  the  argument  in  ih's  cause,  and  gave  no 
opinion,  and  Thomas,  Justice,  having  been  of  counsel,  also,  gave  no  opinion. 

(a)  In  action  on  covenant  for  delivery  tiff  could  raft  it.     Dickhut  v.  Durrell,  ii 

of  specific  quantity  of  lumber,  plea  which  111.  72,  85. 

avers  tender  cf  piart,  and   knowledge  of  If  maker  of  note  does  not  receive  that 

plaintiff  that   he  could   have    balance  as  for  which  he  gave  note,  the  consideration 

fast   as   he   could    raft    it,   is    bad;   plea  fails.     Oertel   v.  Schroeder,  48   111.   133, 

should  have  averred  that  defendant  was  135. 

ready  to  furnish  balance  as  fast  as  plain-  See  Duncan  v.  Charles,  post  561. 
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1.  That  the  circuit  court  sustained  the  demurrer  to  the 
8 mended  pleas ; 

2.  That  the  circuit  court  assessed  damages  against  the  de- 
fendant ; 

3.  That  the  circuit  court  rendered  judgment  against  the  de- 
fendant, whereas  judgment  should  have  been  rendered  in  his 
favor. 

From  the  whole  record  we  think  it  but  just  to  infer,  that  in 
withdrawing  the  pleas  and  in  consenting  that  the  court  might  as- 
sess the  damages,  the  defendant  simply  intended  to  abide  by  his 
amended  pleas,  and  merely  consented  that  the  court  should  assess 
the  damages  on  demurrer.  Tiiis  view  of  the  case  renders  it  nec- 
essary to  enquire  whether  the  court  erred  in  sustaining  the  de- 
murrer to  the  pleas. 

The  first  amended  plea  avers,  in  substance,  that  at  the  time  of 
making  the  said  notes  in  the  declaration  mentioned,  the  plaintiff 
executed  and  delivered  a  title  bond  to  the  defendant,  conditioned 
to  convey,  by  good  warranty  deed,  certain  tracts  of  land 
therein  mentioned,  on  or  before  the  25th  day  of  Decem-  [*o50] 
ber,  1839,  which  bond  was  given  in  consideration  for  said 
notes.  The  plea  further  avers  that  the  said  plaintiff  did  not,  on 
or  before  the  25th  day  of  December,  1839,  nor  at  the  time  the 
said  notes  became  due,  nor  at  any  time  before  the  institution  of 
this  suit,  make  and  tender  to  the  said  defendant,  a  good  warranty 
deed  to  said  land.  Both  notes  became  due  and  payable  on  days 
subsequent  to  the  day  on  which  the  said  conveyance  was  to  be 
made  by  the  plaintiff.  The  notes  and  bond  constitute  one  agree- 
ment; and  by  the  agreement  the  plaintiff  was  to  perform  the 
first  act ;  a  conveyance  was  to  precede  the  payment  of  the 
notes. 

The  plea  shows  that  he  neither  conveyed  or  tendered  a  convey- 
ance, according  to  his  agreement ;  it  is  therefore  a  bar  to  his  re- 
covery in  this  action.  This  question  was  decided  in  the  case  of 
Duncan  et  al.  v.  Charles^  a  manuscript  decision  made  at  the  pres- 
ent term  of  this  court.  Post.  561.  It  is  unnecessary  to  notice 
the  second  plea. 

The  judgment  is  therefore  reversed  with  costs,  and  the  cause 
remanded. 

Judgment  reversed. 
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John  H.  Wentworth,  v.  The  People. 

E7-ror  to  Knox. 

1.  Chattels — mortgagee  in  possession.  No  principle  in  law  is  better  established 
than  that  a  bona  fide  mortgagee  of  goods  or  chattels,  who  is  in  possession  thereof,  has  a 
property  in  the  same  which  he  may  defend  in  the  same  manner  that  he  may  that  of 
which  he  is  the  absolute  owner. 

2.  Process — ivhen  no  protection.  An  officer,  in  the  execution  of  the  process  of 
the  law,  is  entitled  to  its  protection,  so  long  as  he  keeps  within  the  pale  of  his  author- 
ity, but  no  longer.  The  process  is  a  sufficient  warrant  for  tae  execution  of  its  com- 
mands, but  affords  no  authority  to  go  beyond,  or  contrary  to  its  injunctions;  and  when 
the  oflicer  does  so,  he,  that  instant,  ceases  to  be  the  minister  of  the  law,  and  becomes 
its  violator.  The  law  does  not  give  to  his  official  acts  such  a  sanction  as  to  require  the 
citizen  to  submit  to  an  invasion  of  the  latter's  rights  without  resistance. 

3.  Execution — ivrongfid  levy.,  resistance.  If  an  officer  attempt  to  take  the  prop- 
erty of  one  person,  upon  an  execution  against  another,  he  may  be  forcibly  resisted. 
He  acts  at  his  peril.  The  statute  giving  the  trial  of  right  of  property  has  not  changed 
the  law  in  this  respect;  nor  has  it  superseded  any  former  mode  of  trying  the  claimant's 
title  to  property.      It  is  merely  cumulative. 

4.  Same — same.  A  person,  in  the  protection  of  his  person  or  property,  may  forci- 
bly resist  an  officer,  unless  the  latter  is  acting  under  process  against  him.  But  in  such 
cases  both  parties  act  at  their  peril. 

5.  Sam^ — calling  assistance  to  levy.  Semble,  That  an  officer  can  call  to  his  aid 
the  power  of  the  county,  in  executing  process  ;  and  after  levying  an  execution,  he  can 
have  a  controverted  title  tried  by  a  jury,  whose  verdict  will  be  a  guide  and  warrant 
for  his  future  action,  {a) 

The  proceedings  in  the  cause  in  the  court  below  were  had  at 
the  November  term,  1842,  before  the  Hon.  Stephen  A.  Doug- 
lass.    The   facts    sufficiently    appear    in    the    opinion    of  the 

court. 
[*551]      The  cause  was  argued  at  the  last  term,  but  no  decision 
being  made,  a  re-argument  was  ordered  and  had  at  this 
terra. 

Julius  Manning,  for  the  plaintiff  in  error:  1.  If  a  person  be 
forcibly  attacked  in  his  person  or  property,  it  is  lawful  for  him  to 
repel  force  by  force.  3  Blac.  Com.  8  ;  Cro.  Car.  138  ;  Eyre  v. 
Norsworthy,  19  Eiig.  Com.  Law  R.  496. 

And  tliisrule  applies  to  all  cases  where,  if  the  force  were  unre- 
pelled,  the  action  of  trespass  might  be  sustained  for  the  injury. 
For  this  force  is  ever  of  the  same  character,  and  an  injury  to  the 
possession.  If,  then,  it  may  be  repelled  in  one  instance,  it  may 
in  all.  If,  also,  it  may  be  repelled  by  the  absolute  owner  in  pos- 
session, it  may  be  repelled  by  the  owner  of  a  special  property  suf- 
licientto  maintain  trespass,  when  he  is  in  possession. 

2.  The  mortgagee  of  personal  pi-operty  in  possession  is  pro- 
tected as  to  his  rights,  as  fully  as  the  absolute  owner,  against 
wrong  doers.     Langdon  v.  Buel,  9  Wend.  80,  345  ;  Halsey  v. 

(a)  For  statute  providing  for  trial  of  S.  &  Go's  Stats.  Judgments  etc.,  ch.  77. 
right  of  property  levied  on  under  process  1  67,  p.  1413;  Cothran's  Stats.  (1S85), 
fiom  court  of  record.     See  L.  1S75,  p.  69;       p.  1514. 
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Christie,  21  Wend,  1;  Saunders  v.  Vance,  7  Monroe  21o;  Snyder 
V.  Hitt,  2  Dana  204. 

And  to  show  the  high  nature  of  the  interest  of  a  mortgagee  of 
personal  chattels  in  possession,  I  cite  9  Wend.  80  ;  Brown  v.  Ben- 
net,  8  Johns.  96;  Ackley  v.  Finch,  7  Cowen  290;  Ferguson  v. 
Lee,  9  Wend.  258. 

Then  if  my  first  proposition  be  true,  the  mortgagee  in  posses- 
sion, having  the  legal  right  to  maintain  trespass,  could  defend  his 
possession  against  the  force  of  a  wrong  doer. 

3.  Was  the  officer  who  was  resisted  in  this  case,  a  trespasser 
in  the  act,  in  the  doing  of  which  he  was  resisted  ?  Trespass  lies 
where  process  has  been  misapplied.  1  Chit.  Plead,  213;  2  Wils. 
309 ;  Ekler  v.  Morrison,  10  Wend.  128;  Ackworth  v.  Kemp, 
Doug.  40, 

The  sheriff  levying  a  ^./a.  imposes  on  himself  the  necessity  of 
proving  that  the  party  whose  goods  are  seized  was  the  party  in 
the  suit  in  which  the  writ  issued.  Reeves  v.  Slater,  14  Eng. 
Com.  Law  R.  91;  see  2  Campbell  576;  4  Johns.  450;  5  Greenl. 
291. 

If  process  be  erroneous,  and  the  error  appear  on  the  face  of 
the  process,  the  officer  executing  it  is  a  trespasser.  Smith  v.  Shaw, 
12  Johns.  257;   5  Wend.  180. 

The  interest  of  the  mortgagor  was  not  liable  to  execution. 
Shotwell  V.  Murray,  1  Johns.  Ch.  R.  512,  or  if  it  were,  it  could 
not  be  taken  out  of  the  possession  of  the  mortgagee. 

There  is  another  remedy.     2  Johns.  Ch.  R.  62. 

4.  If  the  civil  law  will  not  protect  the  officer  in  this  act,  much 
less  will  the  criminal.  Tlie  mom&nt  an  officer  becomes  a  tres- 
passer, he  is  no  longer  an  officer  in  contemplation  of  the  protec- 
tive law;  for  the  law  will  not  protect  a  violation  of  itself, 
especially  by  one  of  its  ministerial  officers.  The  law  gave  [*  552] 
to  the  plaintiff  here  an  unrestricted  right  to  defend  this 
property  against  the  lawless  aggressions  of  all  wrong  doers.  The 
officer,  as  has  been  sufficiently  shown,  was  a  wrong  doer,  a  tres- 
passer. The  law  makes  no  exceptions  in  favor  of  officers  violat- 
ing their  duties.  Therefore  the  plaintiff  is  justified  in  doing  what 
he  has  done. 

An  officer  trespassing  commits  an  aggravated  trespass.  His 
official  duty  is  to  execute  the  requirements  of  law  strictly;  and, 
further,  to  preserve  that  law  from  violation.  It  is  the  special  ob- 
ject of  his  appointment.  Standing  in  this  relation  to  the  law,  he 
is  less  excusable  than  a  common  citizen  in  violating  that  law  of 
which  he  is  a  commissioned  guardian;  and  can  by  no  means  be 
exempt  from  the  ordinary  penalties  of  such  offences,  when  he 
commits  them  under  abuse  of  process. 

R.  L.  191,  §  92,  intends  not  only  that  the  process  should  be  le- 
gal on  its  face,  but  that  the  officer  should  be  lawfully  executing 
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it,  when  resisted,  in  order  to  constitute  the  offence  therein  named. 
If  an  arrest  be  illegal  it  is  not  within  the  protection  of  the  law 
against  obstructing  process.  1  Russ.  on  Crimes  361;  The  King  y. 
Osraer;  5  East  304. 

5.  It  has  been  argued  that  the  plaintiff's  right  of  resistance  in 
this  case  has  been  taken  away  by  the  operation  of  the  statute  au- 
thorizing the  trial  of  the  right  of  property.     I  answer: 

First.  The  plaintiff  in  this  case  was  not  driven  to  his  remedy 
of  the  trial  of  the  right  of  property,  because  it  is  not  an  adequate 
remedy;  in  that  he  recovers  no  damages  for  injuries  to,  or  deten- 
tion of  the  property;  and  that  would  give  no  compensation  for 
damages  sustained  by  reason  of  that  very  force  which  by  law  he 
might  repel. 

Second.  If  in  this  case  the  plaintiff  had  been  bound  to  resort 
to  that  remedy,  then  much  more  in  all  other  cases  of  similar  force 
would  he  be  bound  to  submit  to  it,  and  resort  to  his  action  of  tres- 
pass; for  that  would  be  a  more  complete  remedy.  But  in  no 
other  case  of  similar  force,  as  we  have  seen  in  the  first  division  of 
this  argument,  is  he  bound  to  resort  to  his  remedy  of  an  action  of 
trespass;  therefore  he  is  not  bound  to  submit  in  this  case  to  the 
injury,  and  take  his  remedy  of  a  trial  of  the  light  of  property. 
In  no  case  is  an}'  one  bound  to  submit  to  such  wrongs,  merely  be- 
cause he  has  a  remedy.     Such  is  not  the  law. 

6.  It  has  been  urged  that  officers  ought  to  be  obeyed  in  the 
line  of  their  duties,  whether  they  be  within  the  law  in  the  particu- 
lar instance  or  not.  This  would  be  to  make  the  law  destroy  itself. 
Citizens  have  rights  secured  by  law;  among  which  is  the  right  to 
defend  their  property  respectively  against  illegal  force.  The  law 
forbids  every  person  to  use  such  force  against  such  property. 
Now  if  the  law  commands  citizens  to  submit  to  such  wrong,  when 
committed  by  an  officer,  it  wars  with  itself.     But  the  law  must  be 

consistent  in   all  its  parts.     Therefore  the  law  will  not 
[*558]  command  a  citizen  to  submit  to  such  wrong. 

7.  It  lias  been  argued  that  from  policy  the  officer  must 
have  tlie  authority  to  command,  or  he  will  always  be  resisted  and 
never  be  obeyed.  He  ought  not  to  be  obeyed  if  his  command  be 
unlawful.  His  authority  is  in  the  law,  of  which  he  is  only  the 
instrument;  not  in  him,  independent  of  the  law.  It  would  be  a 
far  more  dangerous  policy  to  require  citizens  to  surrender  their 
rights  to  the  caprice  of  an  officer.  But  the  officer  is  sufficiently 
l)rotected  in  the  due  discharge  of  his  duties;  farther  he  ought  not 

to   1)6. 

The  policy  of  despotism  requires  submission  to  the  require- 
ments of  its  officers,  for  the  will  of  one  is  law,  which  may  be 
unknown  until  it  is  required  to  be  executed;  but  the  policy  of 
freedom  is  that  its  officers  shall  be  obeyed  so  far  only  as  they 
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coratnancl  what  is  lawful;  for  the  law  is  certain  and  known  to  all, 
and  an  equal  shield  to  all  against  wrongs  and  violence. 

8.  This  point,  contested,  in  this  case,  has,  in  effect,  been  de- 
cided in  Elder  v.  Morrison,  10  Wend.  128,  and  directly  decided 
in  The  Commonwealth  v.  Kennard,  8  Pick.  133. 

J.  A.  McDouGALL,  attorney-general,  for  the  defendants  in 
error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
The  record  shows  the  facts  of  this  case  to  be  that  the  defendant 
below  was  indicted  for  resisting  Obadiah  Jackson,  a  constable, 
in  attempting  to  levy  a  writ  of  attachment  against  the  goods  and 
chattels  of  Henry  Herriford,  and  after  the  introduction  of  the 
evidence  on  the  part  of  the  prosecution,  the  defendant  proposed 
to  prove  that  the  goods  and  chattels  attempted  to  be  levied  on 
were  in  his  possession,  and  that  he  had  used  only  so  much  resist- 
ance as  was  absolutely  necessary  to  prevent  the  officer  from  tak- 
ing them  out  of  his  possession;  and  also  to  prove  his  title  to  the 
property  by  offering  in  evidence  a  deed  of  mortgage  of  the  said 
property  to  him  by  the  said  Herriford.  To  the  introduction  of 
the  mortgage  for  the  purpose  aforesaid  the  prosecuting  attorney 
objected,  and  the  court  sustained  the  objection.  To  this  opinion 
of  the  court  the  defendant  excepted,  and  no  7  assigns  it  for  error. 
That  the  court  erred  in  refusing  to  allow  the  mortgage  to  be  read 
in  evidence  for  the  purpose  of  proving  the  defendant's  title  to  the 
property  is  a  proposition  too  clear  to  require  the  support  of  argu- 
ment or  a  reference  to  authorit}'.  No  principle  is  more  conclu- 
sively established  than  that  abonafide  mortgagee  of  chattels,  who 
is  in  possession  thereof,  has  a  property  in  the  same,  which  the 
law  allows  him  to  defend  in  the  same  manner  that  he  may  that 
of  which  he  is  the  absolute  owner.  And  no  objection  being  made 
to  the  form  or  validity  of  the  mortgage,  it  must  be  re- 
garded as  having  vested  in  the  defendant,  who  was  the  [*554] 
mortgagee,  an  interest  which,  for  the  purpose  purposed, 
was  as  effectual  as  an  absolute  title. 

The  question  then  arises,  whether  the  defendant  was  war- 
rar.ted  in  using  such  force  as  was  necessary  to  retain  possession 
of  his  property  against  the  attempted  seizure  of  the  officer,  by 
virtue  of  the  attachment  against  the  goods  of  Herriford.  This 
point,  I  conceive,  is  also  well  settled.  The  position  that  policy 
requires  that  an  officer  clothed  with  the  authority  of  the  law 
should  be  protected  in  the  discharge  of  his  duty  is  admitted  to 
the  fullest  extent;  but  it  does  not  follow  from  this  admission  that 
the  constable  was  justified  in  seizing  the  goods  of  the  defendant 
upon  an  attachment  against  those  of  Herriford.  An  officer  in 
the  execution  of  the  process  of  the  law  is  entitled  to  its  protec- 
tion so  long  as  he  keeps  himself  within  the  pale  of  his  authority, 
but  no  longer.     The  process  is  a  sufficient  warrant  for  the  exe- 
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cution  of  its  commands,  but  affords  no  authority  to  go  beyond  or 
contrary  to  its  injunctions:  and  when  the  officer  does  so,  he  that 
instant  ceases  to  be  tlie  minister  of  the  law,  and  becomes  its 
viohitor.  What  then  was  the  authority  conferred  by  the  writ 
under  which  the  officer  professed  to  act  in  this  case  ?  Certainly  ^ 
not  to  take  the  goods  of  the  defendant,  but  those  of  Herriford. 
He  had  no  better  right,  tlierefore,  to  take  the  goods  of  the  de- 
fendant, by  virtue  of  a  writ  commanding  him  to  take  the  goods 
of  Herriford,  than  he  would  have  had  to  do  so  without  a  process 
against  any  one. 

If  the  act  of  the  constable  was  in  violation  of  law,  was  not  the 
defendant  justified  in  resisting  him  ?  Although  the  policy  of 
the  law  affords  ample  protection  to  its  officers  while  in  the  dis- 
charge of  their  official  duties,  yet  it  does  not  clothe  them  with 
a  mantle  of  immunity  against  a  violation  of  its  precepts  or  the 
rights  of  tlie  citizen,  nor  does  it  give  to  his  acts  such  a  sanction 
as  to  require  the  citizen  to  submit  to  an  invasion  of  the  latter's 
rights  without  resistance.  It  seems  to  be  conceded  that  if  an 
officer,  by  virtue  of  a  process  against  one  person,  offers  to  take 
into  custody  another,  he  may  be  resisted,  and  that  the  officer 
alone  will  be  responsible  for  the  consequences.  Upon  this  prin- 
ciple, then,  the  resistance  of  the  defendant  was  justifiable,  for  the 
law  equally  allows  the  protection  of  one's  property  and  person 
from  illegal  aggression. 

From  the  principles  thus  stated  it  results  that,  in  a  case  like 
the  present,  each  party  acts  at  his  peril,  and  he  only  is  amenable 
to  the  law  who  it  can  be  shown  has  violated  it.  If  the  officer  acts 
in  violation  of  the  command  of  his  writ,  by  attemptingto  seize  the 
person  or  property  of  one  not  liable  to  be  taken  by  it,  he  becomes 
the  wrongdoer,  and  may  be  resisted;  but  if  it  turns  out  that  the 
person  or  property  was  subject  to  its  operation,  then  those  who 
resist  its  execution  are  guilty  of  an  infraction  of  the  law  and  sub- 
ject to  its  punishment.  This  reciprocal  obligation  to  look  to, 
and  abide  by  the  consequences  of  their  conduct,  is  just  and 
[*oo5]  equal,  and  whatever  hardship  or  inconvenience  this  may 
impose  upon  the  officer  is  a  consequence  incident  to  the 
nature  of  his  office  ;  but  there  is  little  necessity  for  him  either  to 
incur  responsibility,  or  allow  the  mandates  of  the  law  to  be  put  at 
defiance,  for  he  is  not  required  to  levy  a  writ  against  the  property 
of  one  man,  upon  that  of  another  ;  and  when  his  opinion  as  to  the 
ownership  of  property  in  possession  of.  or  claimed  by  another,  is 
well  grounded,  he  may  call  to  his  aid  the  power  of  the  county  in 
executing  his  process ;  and  after  levy,  he  can  have  a  controverted 
title  tried  by  a  jury,  wliose  verdict  will  be  a  guide  and  warrant 
for  his  future  action  ;  while  on  the  other  hand,  to  deny  to  the 
citizen  the  authority  to  assert  his  undoubted  rights,  but  require 
him  quietly  to  submit  to  their  invasion,  under  color  of  process,  at 
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the  mere  caprice  of  every  one  clothed  with  a  little  brief  author- 
ity, would  be  to  convert  the  law,  which  he  should  be  able  to  look 
to  for  protection  against  wrong,  into  a  scourge  and  an  instrument 
of  oppression.  It  will  not  do  to  say  that  the  individual  should 
appeal  to  the  law  in  every  case,  and  submit  to  a  ti-ial  of  the  right 
of  property.  This  would  unquestionably  be  prudent  in  doubtful 
cases,  but  in  many  it  would  be  a  very  inadequate  remedy,  and  in 
some  a  mere  mockery  of  justice.  Suppose  an  officer  should,  out 
of  pure  wantonness,  seize  the  horse  of  a  traveler  u[)on  the  high- 
way, under  the  authority  of  a  writ  against  tiie  property  of 
another,  or  even  without  any  writ,  for  his  authority  for  the  act 
would  be  the  same  in  eitlier  case.  Can  it  be  contended  that  the 
owner  of  the  horse  would  have  no  right  to  repel  this  aggression 
on  his  property  ?     Surely  not. 

This  is  one  of  the  many  cases  of  a  like,  or  even  more  aggra- 
vated invasion  of  an  individual's  rights  that  may  be  instanced. 

But  it  is  said  that  admitting  the  law  to  have  been  as  stated,  yet 
that  the  statute  providing  for  the  trial  of  the  right  of  property 
levied  on  has  clianged  it  so  as  to  do  away  with  the  right  of  re- 
sistance to  an  illegal  seizure  of  property;  but  I  cannot  suppose 
the  legislature  either  has  rendered,  or  intended  to  render  less  se- 
cure the  tenure  by  which  the  citizen  holds  his  ])roperty.  That 
statute,  without  encroaching  upon  any  of  liis  former  rights,  was 
intended  to  add  to  them,  by  giving  a  cheaper  and  speedier  method 
of  asserting  them,  and  also  to  afford  security  to  the  officers  of  the 
law  in  the  discharge  of  their  duties-  No  former  mode  of  trying 
the  respective  claimants'  title  to  property  is  superseded  by  this 
statute.  It  is  to  be  regarded  as  merely  cumulative,  and  any 
other  construction  would  defeat  its  object.  The  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  to  be  tried  ac- 
cording to  the  decision  of  this  court. 

LocKWOOD  and  Treat,  Justices,  dissented. 

Judgment  reversed. 


John  Thomas  v.  John  B.  Leonard. 

Appeal  from  Si.  Clair.  [*556] 

1.  Juror — discharge  by  court.  A  court  has  a  discretion,  whenever  it  comes  to  its 
knowledge  that  a  juror  has  inadvertently  been  sworn,  who  cannot  render  a  legal  ver- 
dict, to  discharge  him. 

2.  Same — same.  The  supreme  court  will  presume,  where  the  bill  of  exceptions 
states  that  a  juror  was  discharged  upon  his  being  objected  to  because  he  was  related  to 
one  of  the  parties,  that  evidence  of  that  fact  was  produced  in  the  court  below. 

3.  Evidence.  Upon  the  trial  of  a  suit  brought  to  recover  the  amount  of  a  store 
account,  the  plaintiff  asked  a  witness  called  by  him,  the  following  question  :  "Are  the 
articles  in  this  account  (holding  up  the  account)  charged  upon  the  books  of  the  plain- 
tiff? "  To  the  asking  and  answering  of  which  question  the  defendant  objected,  as  be- 
ing illegal  and  irrelevant ;  but  the  court  overruled  the  objection,  and  the  witness  an- 
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Ewered  that  said  article?  were  charged  upon  the  books,  and  the  account  was  a  correct 
copy  therefrom.  The  plaintiff,  after  proving  that  some  of  the  articles  were  purchased 
by  the  daughters  of  the  defendant,  asked  the  witness,  *'  What  did  the  daughters  say, 
when  they  purchased  said  goods?"  The  defendant  objected  to  this  question,  i)Ut  the 
objeciion  was  overruled,  and  the  witness  answered  that  the  daugh'.ers  stated,  whea  they 
got  some  of  the  articles,  that  they  were  to  be  charged  to  the  defendant:  Held,  that  as 
it  was  apparent  from  the  bill  of  exceptions,  that  tiie  former  question  was  tiot  asked  for  |^ 
the'  purpose  of  proving  the  account,  but  a  fact  that  might  be  importan'  to  rebut  any 
presumption  that  the  articles  sold  were  not  regularly  charged  on  the  books  of  the  plain- 
tiff, the  court  could  not  determine  that  it  was  illegal  or  irrelevant ;  and  that  what  the 
daughters  said  when  they  purchased  the  goods  was  a  part  of  the  res  gestcB,  and  evidence 
of  it  was  competent  to  show  what  took  place  when  the  goods  were  purchased,  (a) 

This  cause  was  heard  in  the  court  below  at  the  May  term,  184S, 
before  the  Hon.  James  Semple  and  a  jury.  Verdict  and  judg- 
ment was  rendered  for  the  plaintiff  for  '$109.21.  The  defendant 
brouglit  the  cause  to  this  court  by  appeal. 

Lyman  Trumbull,  for  the  appellant,  cited  2  Peters'  Cond.  R. 
496  ;  4  Blackf.  272;  Boyer  v.  Sweet,  3  Scam.  120;  1  Stark.  Ev. 
27;  12  Wend.  64  ;  5  Peters  197-8;  3  Cowen  631;  7  Cowen  364, 
note. 

G.  P.  Koerner,  for  the  appellee,  cited  13  Wend.  351,  Rogers 
V.  Hall,  3  Scam.  5  ;  McLaughlin  v.  Walsh,  3  Scam.  185  ;  3  Bhickf. 
220;  1  Greenl.  Ev.  120;  2  Stark.  Ev.  24,  34;  1  Phil.  Ev.  100-2. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  court:  (1) 
Leonard  sued  Thomas  in  assuynpsit,  upon  a  store  account,  for 
goods  sold  and  delivered,  money  lent,  and  money  due  on  settle- 
ment of  accounts.  P\e-ci,  non-assiwipsit.  On  the  trial,  the  defend- 
ant below  took  two  bills  of  exceptions.  One  of  the  bills  states 
"  that  after  the  jury  had  been  called  and  duly  sworn,  but  before 
any  evidence  was  given,  or  other  step  taken,  the  attorney  of  the 
plaintiff  stated  to  the  court,  that  George  W.  Bradford,  one  of  the 
jurors  sworn,  was  related  to  the  defendant,  and  that  he 
[*o57]  liad,  inadvertently,  not  assigned  it  when  the  jury  was 
sworn  ;  and  thereupon  the  court,  without  the  consent  of 
the  defendant,  discharged  the  said  George  W.  Bradford,  and  di- 
rected another  juror  to  be  called  and  sworn  in  liis  place,  which 
was  done."  Was  the  discharge  of  the  juror  under  the  circum- 
stances error?  In  the  case  of  S'tone  v  The  People,  2  Scam.  326, 
which  was  an  indictment  for  murder,  the  court  decided  that  the 
discharge  of  a  juror,  who  was  discovered  to  be  an  alien,  after  some 
evidence  had  been  given,  and  notwithstanding  the  defendant  ob- 
jected, was  not  error. 

In  the  case  of  Stone,  however,  evidence  was  furnished  that  the 
juror  was  an  alien  ;but  in  the  case  under  consideration,  it  does  not 

(i)  Wilson,  Chief  Justice,  did  not  hear  the  argument  in  this  cause,  and  gave  no 
opinion. 

■r»      ^^^^-  CITING  TEXT.  ges/(r,  are  admissible  in  evidence.     Croff 

(a)  Declarations,  which  arc  part  of  fes       v.  Ballinger,  1 3  111.  200,  203. 
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appear  whether  any  evidence  was  offered  that  the  juror  was  related 
to  the  defendant,  uor  whether  the  fact  of  relationship  was  denied, 
either  by  the  defendant  or  the  jaror.  It  is  evident  that  the  dis- 
charge of  the  juror  could  not  have  woi'ked  any  injury  to  the 
defendant.  The  objection  is  purely  a  technical  one,  and  seems 
to  be  baied  upon  the  ground  that  the  circuit  court  has  no  power 
to  discharge  a  juror,  after  he  lias  been  sworn,  however  great  the 
incompetency  of  the  juror  may  be.  This  doctrine  was  expressly 
overruled  in  the  case  in  2  Scam.  The  court  consequently  has  a 
discretion  to  discharge  a  juror,  whenever  it  comes  to  the  knowl- 
edge of  the  court  that  one  has  inadvertently  been  sworn,  who 
cannot  render  a  legal  verdict  in  the  case. 

The  only  possible  objection  to  the  esercise  of  the  power  iii 
this  case  is,  that  it  does  not  affirmatively  appear  that  the  juror  was 
related  to  the  defendant.  Is  it  not,  hov»''ever,  fairly  presumable 
that  evidence  of  the  fact  of  relationship,  in  some  form,  was  before 
the  court?  Ought  this  court  to  presume  that  tlie  court  below 
acted  arbitrarily  in  discharging  the  juror  ?  Or  should  we  indulge 
all  reasonable  presumptions  in  favor  of  the  regularity  of  the  pro- 
ceedings below?  The  course  of  decisions  in  this  court  tends 
strongly  to  the  conclusion,  that  bills  of  exceptions  are  in  the  nature 
of  pleadings,  and  if  liable  to  the  charge  of  ambiguity,  uncertainty, 
or  omission,  they  should  be  construed,  like  other  pleadings,  most 
strongly  against  the  party  preparing  them.  It  is  not  however, 
necessary  to  resoi-t  to  this  rule,  to  presume  that  the  court  below 
had  evidence  to  justify  tha  discharge  of  the  juror. 

The  second  bill  of  exceptions  states  that  the  plaintiff  asked  a 
witness  called  by  him,  the  following  question,  to  wit :  "  Are  the 
articles  in  this  account  (holding  up  the  account  rendered)  charged 
upjn  the  books  of  the  plaintiff?"  To  the  asking  and  answering 
of  which  question  the  defendant  objectad,  as  being  illegal,  improp- 
er, and  irrelsvant ;  but  the  court  overruled  s  lid  objection,  and 
permitted  said  witness  to  answer,  and  he  did  answer  and  state 
that  said  articles  were  charged  upon  the  books.  The  plaintiff 
thsn  asked  of  the  same  witne.s,  wnether  said  account  was  a  cor- 
rect copy  from  tha  books;  also  after  pro/ing  that  some  of 
the  articles  were  purchased  by  the  daughters  of  the  de-  [*558] 
fendant,  the  plaintiff  asksd  of  said  witness  the  following 
question  ;  "  What  did  the  dau  ;'hters  say  when  they  purchased 
said  goods  ?"  To  the  asking  and  answering  of  which  question  the 
defendant  objected,  but  the  court  overruled  the  objection,  and 
permitted  said  witness  to  answer  said  question,  and  there- 
upon the  witness  stated  that  the  account  was  a  correct  copy  from 
the  books,  and  that  the  daughters  of  the  defendant  stated,  when 
they  got  some  of  the  articles,  "  that  they  were  to  be  charged  to  the 
defendant,"  This  bill  of  exceptions  is  also  liable  to  the  objection 
of  uncertainty  and  omission.  It  is  however  apparent  from  ihe 
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bill,  that  the  first  question  asked  tbe  witness,  was  not  intended  to 
prove  the  account,  but  a  fact  that  might  be  important  to  rebuouny 
presumption  that  the  articles  sold  were  not  regularly  charged  on 
the  books  of  the  plaintiff.  If  this  had  been  all  the  evidence  to 
support  th3  delivery  of  tha  goods,  there  can  bo  no  doubt  it  would 
have  been  so  stated  in  the  bill  of  exceptions.  As  tnis  evidence 
may  have  been  an  important  liak  in  the  plaintiff's  chain  of  evi- 
dence, this  court  cannot  determine  that  it  was  illegal  and  irrele- 
vant testimony.  The  question,  "What  did  the  daughters  say 
when  they  purchased  said  goods?"  was  clearly  a  part  of  the  res 
ffestoe^  and  competent  to  show  what  took  place  when  the  goods 
were  purchased.  This  evidence  was  not  offered  to  prove  that  the 
defendant  Avas  liable  to  pay  for  the  goods.  That  depended  upon 
the  question  whether  the  daughters  of  the  defendant  were  to  be 
considered  as  the  agents  of  the  defendant  in  making  the  purchase 
of  the  goods.  If  the'answer  had  been,  that  they  directed  that 
the  goods  should  be  charged  to  some  third  person,  this  would  have 
afforded  a  strong  presumption  that  they  were  not  acting  as  the 
agsntsof  the  father.  This  testimony  was  therefore  admissible  to 
go  to  the  jury  ;  but  whether  it  was  sufficient  to  aathorize  a  recov- 
ery, without  other  proof,  is  entirely  a  different  question,  and  one 
which  this  court  is  not  called  upon  to  determine. 

We  are  consequently  of  opinion  that  the  errors  relied  on  are 
insufficient  to  reverse  the  judgment.  It  is  therefore  affirmed  with 
costs. 

Judgment  a^rmed. 


John  Frink  v.  John  Phelps. 

Error  to  Ogle. 

I.   Practice — gra^tUns;  supersedeas.     A  supersedeas  will  not  be  granted  in  any  case 
unless  the  transcript  of  the  record  is  certified  to  be  complete. 

O.  Peters,  for  the  plaintiff  in  error,moved  for  a  super- 
[*559]  sedeas. 

J.  Young  Scammon,  contra:  The  certificate  to  the 
transcript  of  the  record  does  not  state  that  it  is  complete.  This 
is  absolutely  indispensable  by  Rule  V.  1  Scam.  XII.  Besides 
there  is  no  error  in  the  record. 

Per  Curiam:  The  certificate  of  the  clerk  to  the  transcript  oi 
the  record  in  this  case  merely  states  that  the  record  is  as  full  iis 
he  was  directed  to  make  it.  This  is  not  sufficient.  The  super- 
sedeas is  denied  for  this  reason  alone,  without  looking  into  the 
record. 

Motion  denied. 
57S 


1843.]  Oer  v.  Howard  et  al.  559-560 

Syllabus. — Opinion  of  the  Court. 


William.  Orr  v.  George  Howard  et  al. 

Error  to  Adams. 

I.  Practice  in  Supreme  Court — reversal  not  set  aside.  Where  a  judgment  of 
the  court  below  is  reversed  by  default,  upon  notice  to  the  opposite  party,  when  a  non- 
resident, by  publication  in  a  newspaper  printed  at  the  capital,  the  judgment  will  not  be 
set  aside  at  the  next  term,  except  for  sufficient  cause  shown,  (a) 

G.  C.  Dixon,  in  behalf  of  I.  N.  Morris,  attorney  for  the  de- 
fendants in  error,  moved  to  set  aside  the  default  and  judgment 
of  reversal  rendered  in  this  cause  at  a  preceding  term  of  the 
court,  and  filed  an  affidavit  in  support  thereof,  showing  that  said 
attorney,  who  was  the  attorney  for  the  defendants  in  error,  the 
plaintiffs  in  the  court  below,  did  not  know  that  the  cause  was 
taken  to  the  supreme  court,  until  some  months  after  it  was  re- 
versed. 

A.  Williams,  for  the  plaintiff  in  error,  resisted  the  motion. 

jPer  Curiam:  The  law  authorizes  notice  to  the  defendant  in 
error  when  he  is  a  non-resident,  by  publication  in  a  newspaper 
printed  at  the  seat  of  government.  Such  notice  was  given  in 
this  case,  and  no  sufficient  cause  is  shown  for  setting  aside  the 
reversal  of  the  judgment.  The  defendants  in  error  can  proceed 
de  novo  in  the  court  below. 

Motion  refused. 


The  People  of  the  State  of  Illinois  ex  rel.  James  M.  Dun- 
can, late  Clerk  of  the  Supreme  Court,  v.  John  B.  Roper,  late 
Sheriff  of  Clinton  County. 

Motion  for  Attachment.  [*56o] 

I.     Fee-bill — liability  on  non-return. 

Wm.  Brown  and  H.  B.  McClure,  for  the  relator.  L.  Trum- 
bull, for  the  defendant. 

In  this  case  the  court  decided  that  where  an  officer  neglects  to 
return  a  fee-bill  within  ninety  days  from  the  date  thereof,  he  be- 
comes liable  to  pay  the  same. 

Cases  Citing  Text.  tick,   ch.  no,  §86,  as  amended  in  1877 

(a)  For  statute  in  force  in  1885,  govern-  S.  &  C.'s  Stats,  p.  1841 ;  Cothran's  Stats, 

ing  notice  by  publication  to  defendants  in  (1885)  p.  II13. 
error  not  found,  see  R.  S.    1874,  Prac- 
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The  People  of  the  State  of  Illinois,  ex  rel.  James  M.  Dun- 
can, late  Clerk  of  the  Supreme  Court,  v.  Lansing  B.  Nichols, 
Sheriff  of  Lake  County. 

Motion  for  Attachment. 

I.  Fee-bill — liability  fortion-retum.  A  sheriff  is  not  excused  from  his  liability  to 
an  attachment  for  not  returning  a  fee-bill,  because  he  could  not  collect  the  same  of  the 
defendant  therein. 

The  relator  obtained  a  rule  against  the  defendant,  requiring 
him  to  return  two  fee-bills  issued  to  him  to  collect  in  March  and 
July,  1841,  or  to  show  cause,  on  the  first  day  of  this  term,  why  an 
attachment  should  not  issue  against  him  for  a  failure  to  comply 
with  the  order.  At  this  term,  the  defendant  stated  in  his  answer 
to  the  rule,  that  upon  the  receipt  of  the  several  fee-bills,  he  im- 
mediately took  the  necessary  steps  to  collect  the  amount  thereof; 
but  had  been  unable  to  collect  the  same,  or  any  part  thereof, 
and  that  he  had  been  unable  to  find  any  property  belonging  to 
the  defendants  in  one  of  the  fee-bills,  and  that  he  had  retained 
the  said  fee-bill  until  the  present  time,  upon  the  promise  of  the 
defendant  in  said  fee-bill,  to  pay  the  amount  thereof ;  and  with 
the  expectation  of  collecting  the  same.  That  the  other  fee-bill 
was  enjoined  in  the  Lake  circuit  court,  before  any  part  thereof 
was  collected  ;  and  that  to  the  best  of  his  knowledge  and  belief, 
he  returned  the  said  fee-bill  to  the  clerk  of  the  supreme  court, 
within  the  time  required  by  law. 

Upon  this  answer,  a  motion  was  made  for  the  discharge  of  the 
rule,  upon  payment  of  costs.  The  motion  was  overruled,  and  an 
attachment  awarded,  returnable  to  the  next  term  of  court,  and 
the  sheriff  directed  to  take  bail  in  $100. 

Wm.  Bkown  and  H.  B.  McCluee,  for  the  relator. 


Joseph  Duncan  et  al.  v.  George  A.  Charles. 

[*56l]  Error  to  Henderson. 

I.  Promissory  note — and  bond,  one  contract.  Where  notes  for  the  considera- 
tion money  agreed  to  be  paid  upon  the  purchase  of  property,  and  a  bond  for  the  con- 
veyance of  the  same,  are  executed  on  the  same  day,  they  both  constitute  one  con-- 
tract.  (rt) 

Cases  Citing  Text.  chase  money,  executed  between'same  par- 

(rt)  Deed  and  bond  for  re-purchase,  being  ties,  at  same   time,  and  concerning  same 

parts  of  same  transaction  should  be  con-  subject  matter,  form   one   contract.     Da- 

strued  together.  Delano  v.  Rood,  i  Gilm.  vis  v.  McVickers,  ii  111.  327,  328.    Foster 

690'  694-  V.  Jared,  12  111.  451,  454. 

Contract  to  convey  and  notes  for  pur- 
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2.  Contract — intent  to  govern.  The  rule  universally  adopted  in  the  construction 
of  contracts  is,  that  the  intent  of  the  parties,  at  the  time  the  instruments  are  executed, 
as  collected  from  their  language,  shall  prevail.  By  this  rule  it  is  determined  whether 
covenants  are  dependent  or  independent.  But  a  covenant  cannot  be  at  one  time  inde- 
pendent, and  at  another  time  dependent. 

3.  Covenant — independent  and  dependent.  An  action  on  an  independent  cove- 
nant, in  an  obligation,  may  doubless  be  defeated  by  a  cause  of  defence  arising  after  the 
cause  of  action  first  accrued  ;  but  in  no  imaginable  case  can  an  independent  covenant, 
which  has  been  once  broken,  and  upon  which  a  cause  of  action  has  consequently  ac- 
crued, be  converted  into  a  dependent  covenant. 

4.  Same — same,  instance.  Where,  upon  the  sale  of  a  lot  of  land,  a  bond  is  executed 
for  a  warranty  deed,  upon  the  payment  of  the  purchase  money,  which  is  secured  to  be 
paid  by  notes  payable  in  one,  two,  and  three  years,  if  the  first  two  notes  are  paid,  the 
payment  of  the  last  note  and  the  conveyance  of  the  land  are  mutual  and  dependent 
acts.  But  the  agreement  to  pay  the  first  two  notes  is  an  independent  undertaking, 
and  a  plea  to  an  action  upon  the  three  notes,  after  the  last  became  due,  which  avers 
either  a  want  of  title  in  the  plaintiff,  when  the  contract  was  made,  or  when  the  notes 
fell  due,  or  a  failure  to  tender  or  deliver  a  deed,  is  not  a  defence  to  the  action  ;  but  a 
plea  averrii  g  a  want  of  title  in  the  vendor  at  the  time  the  notes  fell  due,  and  at  the 
lime  of  the  commencement  of  the  suit,  it  seems  would  be.  An  action  can  be 
maintained  upon  the  first  two  notes  without  a  tender  of  the  deed,  but  not  upon  the 
last,  {b) 

5.  Same — same.  In  a  contract  some  of  the  covenants  may  be  independent  and 
others  dependent. 

6.  Same — recission.  A  vendee  cannot  resist  the  payment  of  the  purchase  money 
agreed  to  be  paid  for  a  tract  of  land,  on  the  ground  that  his  bond  for  a  con- 
veyance of  the  land  provided  that  he  should  forfeit  all  claims  to  the  same,  and 
whatever  payments  he  m  ght  have  made  thereon,  by  failing  to  make  any  of  the  pay- 
ments for  the  same.  He  cannot  take  advantage  of  his  own  default  to  rescind  the 
contract. 

7.  Same — same.  Whether  the  neglect  of  a  vendee  to  enforce  payment  of  a  prom- 
issory note  given  for  the  purchase  money  agreed  to  be  paid  for  a  tract  of  land,  where 
he  had  the  option  to  rescind  the  contract  upon  a  failure  of  the  vendee  to  make  the 
payments,  is  to  be  considered  an  election  to  rescind  the  contract  or  not,  is  not  a  proper 
subject  of  inquiry  in  a  court  of  law. 

8.  Same — statute  construed.  The  fifth  section  of  the  statute  in  relation  to  promis- 
sory notes  gives  the  defendant  a  right  to  interpose  any  defence  which  may  exist  at  the 
time  of  the  commencement  of  the  action,  on  the  ground  of  a  total  want,  or  an  entire  or 
partial  failure  of  consideration,  in  every  case  where  an  action  is  brought  on  a  note  or 
other  instrument  in  writing  for  the  payment  of  money  or  property,  or  the  performance 
of  covenants  or  conditions  by  the  obligee,  or  payee.     This  defence  is  an  equitable  one, 

{b)  Action  on   note,  consideration  for  has  made  default  in  payment  of  earlier 

which  is   bond    to    convey    land    before  installments.     Headley  v.  Shaw,  39  111. 

note  falls  due,  is  barred  by  proof  that  con-  354,  365. 

veyance  has  not  been  made.    Hall  v.  Per-  Where  vendee  of  land  gives  notes  for 

kins,  ante  548.  purchase  money  falling  due  at  different 

Upon  sale  of  land,  true  consideration  is  dates  and  vendor  agrees  to  convey  upon 

estate  agreed  to  be  conveyed ;  it  is  not  payment  of  all   the  notes,  vendor  cannot 

bond  for  conveyance  or  covenant  to  con-  recover  on  last  note    without  tendering 

vey.      Davis    v.  McVickers,   11   111.  327,  deed,  but   he  may  on  earlier  notes,   al- 

329.  though  he  does  not  sue  until  after  matu- 

In  action  on  note  given  in  consideration  rity  of  last  note.     Sheeren  z'.  Moses,  S4 

that  payee  shall  plant  hedge  so  as  to  be-  111.  448  451. 

come  complete  within  given  period,  ex-  In  action  by  vendor  of  land  on  note 
piring  several  years  after  suit  brought,  it  given  him  for  the  purchase  money,  if  time 
is  valid  defence  that  plaintiff  has  not  fixed  for  conveyance  has  passed  and  he 
power  to  perform,  i.  e..  to  plant  in  time.  has  not  power  to  convey  the  title  he  con- 
Edwards  V.  Pyle,  23  111.  354,  356.  tracted  to  convey  he  cannot  recover,  al- 

Vendor  of  land  in  order  to  recover  last  though  vendee  was  first  in  default.     Den- 

of  several  installments  of  purchase  money  by  v.  Graff,  10  Bradw.  195,  igg. 
must  tender  conveyance,  although  vendee 
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and  intended  principally  to  prevent  a  multiplicity  of  actions,  and,  when  confined  to 
defences  which  exist  at  the  time  of  the  commencement  of  the  action,  will  tend  to  fur- 
ther the  ends  of  justice,  {c) 

9.  Jurisdiction  of  person — appearance  ami  plea.  After  the  defendant  has  ap- 
peared and  pleaded  in  a  su:t,  it  is  too  late  to  object  to  the  jurisdiction  of  the  court 
over  his  person,  where  it  has  jurisdiction  of  the  sul.ject  matter  of  the  suit. 

The  decision  in  this  cause,  in  the  court  below,  was  made  fit  the 
October  term,  1842,  by  the  Hon.  Stephen  A.  Douglass.  Judg- 
ment was  rendered  for  the  defendant,  and  the  phiintiffs  brought 
the  cause  to  this  court  by  writ  of  error.      The  facts  of  the  case 

are  fully  stated  in  tiie  opinion  of  the  court. 
[*o62]  O.  H,  Browning,  for  the  plaintiffs  in  error:  The  ques- 
tion in  this  case  is  whether  tlie  covenants  are  dependent 
or  independent,  and  whether  the  tendering  a  conveyance  for  the 
land  was  a  condition  precedent  to  be  performed  by  the  plaintiffs 
before  they  could  proceed  for  a  recovery  of  the  money. 

In  agreements  for  purchase,  the  covenants  are  construed  ac- 
cording to  the  intent  of  the  parties,  and  must  depend  on  the  good 
sense  of  the  case,  and  on  the  order  in  which  the  several  things 
are  to  be  done.  1  Sag.  Vend.  244;  Piatt  on  Gov.  126-7;  Robb 
V.  Montgomery,  20  Johns.  15;  Morton  v.  Lamb,  7  Term  R.  72. 
And  til  is  intention  is  to  be  derived  from  the  contract  itself,  and 
not  from  anything  extrinsic  to  it,  or  happening  in  pais  after  the 
execution  of  the  contract.     Piatt  on  Gov.  144. 

If  a  day  be  appointed  for  the  payment  of  money,  or  part  of  it, 
or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  hap- 
pen, before  the  thing  which  is  the  consideration  of  the  money,  or 
other  act,  is  to  be  performed,  an  action  ma}^  be  brought  for  the 
money,  or  for  not  doing  such  other  act  before  performance  ;  for 
it  appears  that  the  party  relied  upon  Ids  remedy,  and  did  not  in- 
tend to  make  the  performance  a  condition  precedent ;  and  so  it  is 
where  no  time  is  fixed  for  performance  of  tliat  which  is  the  con- 
sideration of  tlie  money.  Piatt  on  Gov.  96-8 ;  Pordage  v.  Gole, 
I  Saund.  319  ]i.,  320  n.  4;  Thorpe  v.  Thorpe,  1  Salk.  171 ;  Seers 
V.  Fowler,  2  Johns.  272  ;  Havens  v.  Bush,  2  Johns.  387 ;  Glose  v. 
Miller,  10  Johns.  90;  Couch  v.  Ingersoll,  2  Pick.  300;  Northrup 
V.  Northrup,  6  Cowen  296. 

And  if  a  party  execute  a  distinct  instrument  whereby  he  prom- 
ises to  i)ay  a  part  of  the  purchase  money  on  a  particular  day,  he 
must  pay  tlie  money  at  all  events.  Spiller  v.  Westlake,  2  Barn. 
&  Adolpli.  155. 

It  is  a  rule  long  established,  in  the  construction  of  covenants, 
that  if  iiny  money  is  to  be  paid  before  the  thing  is  done,  the  cov- 
enants aro  mutual  and  independent.  Terry  v.  Duntze,  2  H.  Blac. 
390  ;  Craddock  v.  Aldridge,  2  Bibb  16. 

(0  See  R.  S.,   1S74.   Negotiable  In-      p.  1661  ;  Cothran's  Stats,  (1885)  p.  1004. 
STRUMENTS,  ch.  gS  g  9  ;    S.  &  C.'s  Stats.  ^       3/ 1- 
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And  where  the  contract  is  entire,  and  the  performance  of  one 
side  constitutes  the  whole  consideration  of  the  performance  on  the 
other,  if  one  side  is  to  perform  a  small  part  first,  however  small, 
it  is  evidence  that  he  meant  to  waive  the  security  of  i-etaining  liis 
own  performance,  and  rest  upon  his  action.     Mason  v.  Chambers, 

4  Littell,  255. 

Where  a  covenant  goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  de- 
fendant, without  averring  performance  in  the  declaration.  1 
Saund.  320,  n.  4. 

And  where  there  are  mutual  and  independent  covenants,  it  is 
not  the  performance  of  the  thing  covenanted  to  be  done 
on  the  one  side,  but  the  covenant  itself,  which  is  the  con-  [*  563] 
sideration  of  the  covenant  on  the  other  side ;  and  there- 
fore the  failure  to  perform  the  one  covenant  is  no  failure  of  the 
consideration  of  the  ot!  er.  Saunders  v.  BealFs  admr's  1  Bibb 
453;  Pike  v.  Thomas,  2  Bibb  447;  Reed's  exor's  v.  Harrison,  4 
Bibb,  487  ;  McCampbell  v.  Miller,  4  Bibb  234. 

And  when  covenants  are  once  established  to  be  mutual  and  in- 
dependent, they  continue  so  throughout.  Wilcox  v.  Ten  Eyck, 
6  Johns,  78;  Dox  v.  Dey,  3  Wend.  356. 

C,  K.  IlArvVEY  and  Geo.  C.  Dixon,  for  the  defendant  in  error: 

I.  The  notes  and  bond  constitute  one  contract,  and  will  be 
construed  as  one  and  the  same  transaction.     4  Blackf.  343-4  ; 

5  Pick.  395;  11  Johns.  627;  5  J.  J.  Marsh.  298. 

II.  The  plea  of  no  titles  is  good  ;  the  contract  requires  a  "  good 
and  sufficient  warrantee  deed  to  the  same  lot."  10  Johns.  269; 
11  Johns.  50,  527-8 ;  4  Paige  637-8 ;  1  Peters  467 ;  1  Blackf. 
172;  4  Blackf.  249-52, 

III.  The  plaintiffs,  by  not  tendering  a  deed  on  the  day  when 
the  whole  money  became  due,  have  lost  their  right  of  action; 

1.  By  not  collecting  the  installments  which  were  precedent  be- 
fore the  time  fixed  for  the  conveyance  of  the  Dropert3^  Chit,  on 
Cont.  572;  3  Scam.  234;  3  Wend.  356-62;  5  Gill  &  Johns.  239, 
254,  262;  4  Wend.  48;  17  Wend.  376;  1  Blackf.  175;  and  4 
Blackf,  S42-3. 

2.  By  not  tendering  a  deed  on  the  day  when  the  last  install- 
ment became  due.  1  Caines  47;  2  Johns.  209  ;  21  Wend.  233; 
11  Johns.  &  Gill  152  ;  4  Phil.  Ev.,  App.  172;  1  Sug.  on.  Vend. 
291-3;  1  Peters  460-7;  2  Scam.  444. 

3.  The  not  tendering  a  deed  on  the  day  is  undoubtedl}^  a  bar 
to  the  recovery  of  the  last  installment;  and  a  contract  cannot  be 
abandoned  in  part  but  must  be  abandoned  in  toto.  6  Cowen  449 ; 
14  Maine  364,  369,  370. 
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IV,  The  circumstances  of  this  case  sliow  that  the  plaintiffs 
have  elected  to  consider  the  contract  abandoned  ; 

1.  By  not  collecting  the  precedent  installment. 

2.  B}^  not  tendering  a  deed  on  the  day. 

3.  By  not  suing  until  several  years  after  the  right  of  action 
accrued.     15  Maine  353  ;  3  Johns.  Cas.  60. 

4.  This  is  a  question  of  law,  and  the  court  will  decide  it  from 
the  record.     15  Maine  353. 

V.  The  contract  itself  precludes  the  idea  of  a  right  of  action 
in  the  plaintiffs.  The  non-payment  woiked  a  forfeiture  of  the 
first  payment  and  nothing  further.  This  appears  from  the  agree- 
ment itself.     36  Eng.  Com.  Law  R.  187  ;  23  Pick.  464. 

Remarks  on  cases  cited  hy  the  plaintiffs.     1.  Northrop 
[*  564]  V.  Northrop,  6  Cowen  296.     This  was  payment  to  a  third 
person.     See  11  Wend.   18,  where  this    case  is  distin- 
guished. 

2.  Pordage  v.  Cole,  1  Saund.  319.  This  case  is  overruled. 
See  4  Term^R.  418. 

3.  Terry  v.  Duntze,  2  H.  Blac.  390.  This  case  is  overruled. 
See  5  Johns.  &  Gill  254-65,  and  cases  cited. 

4.  Seers  v.  Fowler,  2  Johns.  272  ;  Havens  v.  Bush,  Ibid.  387. 
These  cases  are  restricted  in  their  applicaiion,  if  their  doctrine 
is  not  essentially  overthrown.     See  10  Johns.  204. 

5.  Cases  of  1  Bibb  453,  and  4  Bibb  342,  are  cited. 

We  object  to  the  force  of  Kentucky  decisions  on  real  estate  as 
safe  precedents ; 

1.  Because  no  authorities  are  cited  in  the  above  cases. 

2.  Because  English  decisions,  since  July  4th,  1776,  aie  net 
allowed  to  be  read  as  law  in  Kentucky.     Hardin  364-5. 

3.  Because  their  land  law  and  its  incidents  are  sui  (generis,  and 
therefore  unsafe  to  rely  upon  as  safe  precedents.  Stoiy's  Miscel. 
Works,  422-3. 

SriiKLDS,  Justice,  delivered  the  opinion  of  the  court:  Joseph 
Dunciin,  Stephen  S.  Phelps,  and  Alexis- Phelps  brought  an  action 
of  debt,  in  tlie  Henderson  circuit  court,  against  Geoige  A.  Cliailes. 
The  declaration  contained  three  counts,  i'ounded  on  three 
sealed  notes.  The  writing  obligatory  set  forth  in  the  first  count 
was  as  Ibllows:  "One  3''ear  after  date,  I  promise  to  pay  Joseph 
Duncan,  S.  S.  Phelps,  and  Alexis  Phelps,  or  either  of  them, 
or  order,  one  hundred  and  thirty-eight  dollars  75-100  cents, 
together  with  six  per  cent,  per  annum  interest  fiom  date;  and  in 
case  of  a  failure  to  pay  the  note  when  due,  I  promise  to  pay  twelve 
per  cent,  interest  per  annum  on  it  from  date,  value  rec'd  in  lot 
No.  8,  in  block  No.  24,  in  the  town  of  Oquawka.  July  20th, 
1836."  This  note  was  signed  and  sealed  by  the  defendant.  The 
note  set  forth  in  the  second  is,  in  all  respects,  the  same  as  to  date, 
amount,  etc.,  except  that  it  is  payable  in  two  years  after  date  ; 
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and  the  one  upon  which  the  third  coant  is  founded  is  exactly 
timihiv,  except  in  being  payable  in  three  years  after  date.  To 
tliis  declaration  the  defendant  pleaded  several  pleas,  amounting 
ill  all  to  eleven  in  number.  An  issue  of  fact  was  joined  on  the 
first  plea,  and  issues  of  law  on  the  others.  The  court  over- 
ruled the  demurrer  as  to  the  second,  third,  fourtli,  fifth,  and 
sixth  pleas,  and  sustained  it  as  to  the  seventh,  eighth,  ninth, 
tenth,  and  eleventh  pleas  ;  and  the  plaintiffs  choosing  to  stand  by 
their  demurrer,  judgment  for  costs  was  given  against  them  below. 
To  reverse  this  judgment  the  plaintiffs  prosecute  tlieir 
writ  of  error,  and  assign  for  error  the  decision  of  the  [*'  565] 
court  in  overruling  the  demurrer  to  the  second,  third, 
fourth,  fifth,  and  sixth  pleas. 

The  second  plea,  which  is  a  plea  of  total  failure  of  considera- 
tion, avers  that  the  sealed  notes  in  the  plaintiff's  declaration  meii- 
tioned  were  executed  as  part  of  the  consideration  for  the  execu- 
tion of  a  certain  penal  bond  by  the  plaintiffs  to  the  said  defendant, 
in  the  penalty  of  $1110,  bearing  even  date  with  the  said  sealed 
notes,  and  subject  to  the  following  condition  :  "  Whereas  the  said 
George  A.  Charles  purchased  of  the  said  Duncan  and  Phelps, 
lot  No.  8,  in  block  No.  24,  in  the  town  of  Oquawka,  in  the  said 
county  of  Warren,  for  the  sura  of  $555,  one  fourth  part  of  which 
has  been  paid,  and  the  said  George  A.  Charles  having  executed 
to  the  said  Duncan  and  Phelps,  his  notes  for  the  payment  of  the 
remainder  in  three  ec^ual  annual  payments,  the  said  Duncan  and 
Phelps  are  therefore  bound,  in  the  aforesaid  sum  of  $1110,  to  exe- 
cute or  cause  to  be  executed  to  the  said  George  A.  Charles,  a 
good  and  sufficient  warranty  deed  to  the  said  lot,  upon  the  pay- 
ment of  the  full  amount  of  said  notes  and  interest ;  but  in  case  of 
failure  in  the  payments,  or  any  of  them,  the  said  George  A. 
Charles  forfeits  all  claim,  right  and  title  to  the  said  lot,  and  also 
all  money  that  he  may  have  paid  in."  The  plea  further  avers  a 
failure  on  the  part  of  the  plaintiffs,  either  to  deliver  or  tender  a 
good  and  sufficient  warranty  deed  to  the  defendant,  either  at  the 
time  the  said  notes  became  due,  to  wit,  July  20th,  1839,  or  since, 
and  therein  avers  a  failure  of  consideration. 

The  third  plea  only  differs  from  the  second,  in  averring  that  at 
the  time  appointed  for  the  full  payment  of  the  money,  the  said 
plaintiffs  neglected  to  tender  or  deliver  a  deed  to  the  defendant. 

The  fourth  plea  only  differs  from  the  second  in  averring  a  fail- 
ure in  the  payments  of  the  said  notes,  whereby  all  claim  to  the 
lot  was  forfeited,  and  also  to  the  money  paid  in,  and  a  failure  on 
the  part  of  the  plaintiffs  to  deliver  or  tender  a  deed,  whereby  the 
contract  became  rescinded. 

The  fifth  plea  avers  a  failure  to  execute,  or  cause  to  be  executed, 
a  good  and  sufficient  warranty  deed  at  the  time  the  payments  be- 
came due.     And, 
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The  sixth  plea  is  also  a  plea  of  total  failure  of  considera- 
tion, and  differs  from  the  others  in  averring  that  neither  at  the 
time  the  said  writings  obligatory  were  executed,  nor  at  any  time 
before  the  same  became  due  and  payable,  did  the  said  plaintiffs 
luive  a  good  title  to  the  said  lot.  These  pleas  go  to  the  whole 
declaration. 

First.  Are  the  notes  and  title  bond  in  this  case  to  be  con- 
sidered as  one  contract  ?  They  were  made  between  the  same 
parties  at  the  same  time,  and  relative  to  the  same  subject  matter. 
The  whole  constituted  but  one  single  contract. 

The  same  point  has  been  decided  by  this  court,  in  the 
[*  b'o'o]  case  of  Bailey  v.  Cromwell  et  al,  3  Scam.  72.  It  is  there 
laid  down  that  a  note  and  agreement  made  at  the  same 
time  must  be  taken  together  as  forming  one  entire  contract ;  so  in 
the  case  oi  Jackson  v.  McKinney,  3  Wend.  234,  the  court  says,  "  It 
has  been  repeatedly  held  that  when  two  instruments  are  executed 
at  the  same  time,  between  the  same  parties,  and  relating  to  the 
same  subject  matter,  they  are  to  be  construed  together,  and  con- 
sidered as  forming  but  one  contract."  This  point  is  therefore  to 
be  regarded  now  as  settled.  The  next  which  arises  in  consider- 
ing the  sufficiency  of  these  pleas  is  tins :  are  the  plaintiffs  entitled 
to  recover  in  this  action  without  having  first  conveyed  or  offered 
to  convey  the  lot  mentioned  in  the  agreement  to  the  defendant? 
The  answer  to  this  question  depends  upon  the  character  of  the 
contract,  and  whether  the  stipulations  of  the  parties  are  depend- 
ent or  independent,  or  whether  some  are  dependent  and  some  in- 
dependent. The  note  set  forth  in  the  first  count  became  due  and 
payable  on  the  20th  day  of  July,  1837 ;  that  set  forth  in  the 
second  count  became  payable  on  the  20th  day  of  July,  1838  ;  and 
that  set  forth  in  the  third  count,  on  the  20th  day  of  Jul}',  1839. 
A  right  of  action  accrued  on  each  of  these  notes  when  the  same 
became  due,  and  the  plaintiffs  were  not  required  by  the  agreement, 
to  make  a  deed,  until  payment  of  the  whole  amount.  The  obli- 
gation, therefore,  to  pay  the  two  first  notes  was  independent  of 
any  act  to  be  [)erformed  previous  to,  or  at  that  time,  by  the  plain- 
tiffs. It  is  contended,  however,  that  though  the  obligation  of 
the  defendant  to  pay  the  two  first  notes  was  to  be  considered  an 
independent  covenant  in  the  first  instance,  yet  by  neglecting  to 
enforce  i)aymentof  the  notes  when  they  became  due,  and  by  wait- 
ing until  the  time  of  performance  on  the  part  of  the  plaintiffs  had 
elajjsed,  tlieir  covenants,  once  absolute  and  independent,  became 
mutual  and  dependent;  and  to  recover  upon  any  of  them,  the 
l)hiintiffs  must  have  conveyed,  or  tendered  a  conveyance  to  the 
defendant,  previous  to  the  commencement  of  this  action.  The 
rule  universally  adopted  in  the  construction  of  contracts  is  the 
intention  of  parties  at  the  time,  as  collected  from  the  lanGfuage  of 
the  contract.     By  this  rule  we  determine  whether  the  stipulations 
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in  a  contract  are  dependent  or  independent;  but  there  is  no  nijo 
which  can  regard  covenants  as  one  day  independent  and  the  next 
dependent. 

The  case  of  Johnson  v.  Wygart^  11  Wend.  50,  was  somewhat 
relied  on  in  argument  as  an  authority  in  support  of  this  position  ; 
but  the  decision  in  that  case,  when  properly  apprehended,  is  very 
different.     The  action  was  covenant.     The  defendant  covenanted 
to  pay  the  plaintiff  for  a  certain  tract  of  land  $155,  in  three  equal 
annual  installments;  and  the  plaintiff  covenanted,  upon  payment 
thereof,  to  make  a  good  warranty  deed  of  said  land.     The  breach 
in  the  declaration  was  for  the  non-payment  of  tlie  whole  consider- 
ation, and  not  for  the  non-payment  of  the  installments, 
and  as  payment  of  the  last  installment  was  dependent,  and  [*567] 
there  being  but  one  breach  for  the  whole,  to  sustain  the 
action  an  averment  of  performance  or  an  offer  to  perform  was 
necessary.     This  was  the  reason  assigned  by  the  court  for  that 
decision;  whereas  it  is  not  only  intimated,  but  it  is  evident,  that 
it  would  have  been  otherwise  if  the  non-payment  of  each  install- 
ment had  been  assigned  in  a   separate   breach.      A  case    in  4 
Blackf.  342  is  also  relied  upon  as  deciding  that  an  independent 
covenant  may,  by  delay,  transmute  itself  into  a  dependent  cove- 
nant.    The  reasoning  of  the  case,  if  taken  in  exte:nso,  would  cer- 
tainly warrant  this  position  ;    but  this  reasoning  is  nowhere  else, 
that  we  can  find,  sustained  by  authority.     An  action  on  an  inde- 
pendent  covenant   may    doubtless  be   defeated    by   a   cause  of 
defence  arising  after  the  cause  of  action  first  accrued;  but  in  no 
imaginable  case  can  an  independent  covenant,  which  has  been 
once  broken,  and  upon  which  a  cause  of  action  has  consequently 
accrued,  be    converted  or  shifted  into   a   dependent   covenant. 
The  plaintiffs  in  this  case  were  bound  to  convey  a  good  title  to 
the  defendant  upon  full  payment  of  the  notes;  that  is,  upon  full 
payment  of  the  whole  consideration  money.     The  construction 
of  the  contract,  so  far  as  it  relates  to  the  third  note,  is  this:  If 
the  two  previous  notes  had  been  paid  by  the  defendant,  the  pay- 
ment of  the  third  note  and  the   conveyance  of  the  land  would 
have  been  mutual  and  dependent  acts ;    but  while  the  two  first 
notes  continued  unpaid,  neither  payment,  nor  an  offer  to  pay  the 
third  note  would  entitle  the  defendant  to  a  conveyance.     The 
obligation  to  convey  depended  upon  the  payment  of  the  whole 
consideration,  and  not  upon  the  payment  of  any  part  thereof.     1 
Bibb  453;  4  Bibb  342;  4  Littell  255. 

The  obligation  of  the  defendant  to  pay  the  two  first  notes  was 
absolute  and  independent,  and  a  cause  of  action  accrued  upon 
each  note  as  soon  as  it  became  payable,  and  a  cause  of  action 
having  once  accrued  upon  the  note,  by  force  and  virtue  of  the 
contract,  there  is  nothing  to  be  found  in  the  contract  itself  to 
defeat  the  right  of  action  afterwards.     The  whole  contract  taken 
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and  construed  together  contained  both  independent  and  depend- 
ent stipulations.  The  following  authorities  sustain  this  position. 
Couch  V.  IngersoU,  2  Pick.  300.  In  an  action  of  covenant  tlie 
court  determined  that,  as  the  first  act  was  to  be  done  by  the 
defendant,  and  nothing  was  to  be  done  by  the  plaintiff  until  after 
that  time,  such  covenant  was  independent;  and  the  other  act  and 
the  covenant  of  conveyance  were  mutual  and  dependent  cove- 
nants, and  the  right  to  enforce  performance  of  one  depended 
upon  the  performance,  or  offer  to  perform,  the  other. 

In  Kane  v.  Hood,  13  Pick.  281,  the  plaintiff  declared  in  assump- 
sit on  a  written  agreement  to  pay  $700  in  three  installments,  the 
deed  to  be  executed  at  the  completing  of  the  last  payment.    The 
court  decided  that  the  stipulations  to  pay  the  two  first 
[*o68]  installments  were  independent  acts,  and  the  stipulation 
to  pay  the  third  installment  a  dependent  act.     The  chief 
justice  in  that  case  says:  "  The  only  question  which  would  seem 
to  be  presented  by  the  facts  is,  whether,  in  a  contract  between 
parties  relative  to  the  same  subject  matter,  some  stipulations  may 
be  mutual  and  independent  and  others  dependent  and  mutually 
conditional.     The  question  was  settled  in  the  case  of   Couch  v. 
Inc/ersoU,  2  Pick.  292.     Indeed,  the  point  in  question  constituted 
distinctly  the  ground  of  decision  in  that  case,  because  the  plain- 
tiff, without  having  tendered  performance  on  his  part,  recovered 
on  a  breach  of  covenant,  because  it  was  independent,  and  failed 
upon  another,  because,  by  the  construction  put  upon  it  by  the 
court,  it  was  dependent."     This  is  a  case  exactly  in  point.     The 
action,  like  the  present,  was  an  action  of  assumpsit,  and  the  court 
held  that  the  two  first  installments  were  recoverable,  but  the  third 
not,  without  a  tender  of  performance.     The  two  first  notes,  in 
the  present  case,  are  recoverable  without  a  tender  of  a  convey- 
ance ;  and  as  the  two  first  counts  are  founded  upon  these  notes, 
and  the  second,  third,  and  fifth  pleas  goto  the  whole  declaration, 
they  are  defective. 

The  fourth  plea  avers  a  failure  on  the  part  of  the  defendant  to 
pay  the  said  notes,  whereby  all  claim  to  the  lot  and  money  paid 
in  became  forfeited,  and  also  a  failure  on  the  part  of  the  plaintiffs 
to  deliver  or  tender  a  deed,  whereby  the  contract  became  re- 
scinded. 

The  defendant  is  not  allowed  to  take  advantage  of  his  own  de- 
fault to  rescind  the  contract,  and  whether  the  neglect  of  the 
plaintiffs  to  enforce  payment  of  the  notes  when  they  became  due 
is  to  he  considered  an  election  on  the  part  of  the  plaintiffs  to  re- 
scind the  contract  is  not  a  proper  subject  of  enquiry  in  a  court 
of  law.  _  1  Sug.  on  Vend.  259;  2  Pere  Wms.  191. 

The  sixth  plea  avers  a  failure  of  consideration,  for  the  reason 
that  the  plaintiffs  had  no  title  to  the  said  lot,  either  at  the  time 
of  the  execution  of  said  notes  pr  before  or  at  the  time  the  said 
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notes  became  due.  This  plea  only  avers  a  want  of  title  at  and 
before  the  notes  fell  due,  and  for  anything  contained  in  it,  non 
constat  but  that  the  plaintiffs  afterwards  acquired  title,  before  the 
commencement  of  this  action.  The  defendant  being  in  default 
in  consequence  of  his  failure  to  make  the  previous  payments  is 
not  entitled  to  a  conveyance  or  tender  of  a  conveyance  upon  the 
falling  due  of  the  third  note,  without  first  tendering  all  the 
money,  nor  are  the  plaintiffs  entitled  to  recover  upon  the  last 
note,  the  payment  of  which  and  the  conveyance  of  the  lot  being 
dependent  and  concurrent  conditions,  without  a  previous  per- 
formance or  offer  to  perform  on  their  part.  The  sixth  plea  is 
therefore  bad  in  not  averring  a  want  of  title  at  the  commence- 
ment of  the  suit. 

This  view  of  the  case  does  not,  in  any  sense,  deprive  the 
defendant  of  any  defence  given  him  by  the  statute  rela- 
tive to  promissory  notes.  The  5th  section  of  that  act  [*5t)9] 
gives  the  defendant  a  right  to  interpose  any  defence 
which  may  exist  at  the  time  of  the  commencement  of  the  action, 
on  the  ground  of  either  a  total  want,  or  an  entire  or  partial  fail- 
ure, of  consideration  in  every  case  when  an  action  is  brought  on  a 
note,  bond,  bill,  or  other  instrument  in  writing,  for  the  payment 
of  money  or  property,  or  the  performance  of  covenants,  or  condi- 
tions by  the  obligee  or  payee.  This  statutory  defence  is  an 
equitable  one,  and  intended  principally  to  prevent  a  multiplicity 
of  actions,  and,  when  confined  to  defences  which  exist  at  the  time 
of  the  commencement  of  the  action,  will  tend  to  further  the  ends 
of  justice  ;  but  if  applied  in  a  loose,  crude  manner,  to  change  the 
terms  of  contracts,  or  vary  the  stipulations  of  parties,  principles 
established  by  tlie  wisdom  of  centuries  will  be  overthrown,  and  in 
the  construction  of  contracts,  we  will  be  once  more  cast  afloat  on 
a  sea  of  uncertainties.  It  is  said  the  demurrer  goes  back  to  the 
declaration,  and  that  it  is  defective  in  not  showing  that  all  the 
plaintiffs  were,  at  the  time  of  bringing  the  action,  residents  of 
Henderson  county,  as  the  defendant  was  a  resident  of  a  different 
county.  After  the  defendant  appeared  and  pleaded,  it  was  too 
late  to  make  this  objection. 

The  court  erred  in  overruling  the  demurrer  to  the  second, 
third,  fourth,  fifth  and  sixth  pleas.  The  judgment  below  is 
therefore  reversed,  at  the  costs  of  the  appellee,  and  a  repleader 
ordered. 

Judgment  reversed. 
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John  Lockridge  v.  Peyton  Foster,  administrator,  et  al. 


Error  io  Sangamon, 


1.  Contract — "ood  faith  required.  On  the  principles  of  equity  and  justice,  a  con- 
tract to  be  obligatory  must  be  justlyand  fairly  made.  The  contracting  parlies  are 
bound  to  deal  honestly,  and  act  in  good  faith  with  each  other.  There  should  be  a  reci- 
procity of  candor  and  fairness.  Both  should  have  tqual  knowledge  concerning  the 
subject  matter  of  the  contract.  Especially  ought  all  the  facts  and  circumstances  which 
are  likely  to  influence  their  action  to  be  made  known.  If  they  have  not  mutually  this 
knowledge,  nor  the  same  means  of  obtaining  it,  it  is  then  a  duty  incumbent  on  the  one 
having  the  superior  information,  to  disclose  it  to  the  other.  In  making  the  disclosure, 
he  is  bound  to  act  in  good  faith,  and  with  a  strict  regard  to  truth  ;  if  he  makes  false 
representations  respecting  material  facts,  or  intentionally  conceals  or  .'■uppresses  them, 
he  acts  fraudulently,  and  renders  himself  responsible  for  the  consequences  whicii  may 
result,  {a) 

2.  FRAVV—suppressio  veri.  Fraud  may  consist  as  vi^ell  in  a  suppressio  veri,  as 
in  a  suggesiio  falsi,  for  in  either  case  it  may  operate  to  the  injury  of  the  innocent 
party. 

3.  Same — false  representation  by  vendor.  A  false  representation  by  a  vendor, 
which  influences  the  conduct  of  the  other  party,  and  induces  him  to  make  the  pur- 


Cases  Citing  Text. 

(a)  Where  two  partners  deal  with  each 
other  touching  partnersh  p  affairs,  and 
their  means  ot  knowledge  of  the  situation 
of  firm  is  unequal,  chancery  will  relieve 
partner  who  has  relied  upon  false  state- 
ment of  other,  whether  laiter  knew  such 
statement  to  be  false  or  not.  Hopkins  v. 
Watt,  13  111.  298. 

Fraudulent  neglect  to  perform  contract 
to  convey  land  and  inability  to  do  so,  con- 
stitute ground  for  decree  for  discovery, 
account  and  repayment.  Higgsz'.  French, 
16  111.  343,  347. 

If  vendor  of  land  puts  it  out  of  his 
power  to  perform  his  contract  with  ven- 
dee, by  conveying  to  another,  vendee 
may  recover  payments  he  has  made  with 
interesi,  although  he  has  not  entitled 
himself  to  deed  by  making  full  payment 
of  purchase  money.  Hurd  i/.  Denny,  16 
II'.  492. 

!l  vendor  of  land  puts  it  out  of  his 
power  to  perform  his  contract  with  ven- 
dee, by  c  >nveying  to  another,  vendee 
may  recover  payments  he  has  made  with 
interest,  although  he  has  not  entitledhim- 
self  to  deed  by  making  full  payment  of 
purchase  money.  Hurd  v.  Denny,  16  111. 
492.  494. 

.suppression  by  vendor  of  fact  material 
to  be  known  in  pending  sale  of  land.  e.  g. 
existence  of  outstandinglien,  is  equivalent 
to  assertion  of  falsehood,  and  chancery 
will  set  aside  sale  and  decree  return  of 
purchase  money  with  interest.  Aortson 
V.  Rid^way,  18  111.  23,  26. 


Concealment  of  material  fact  which  is 
within  party's  knowledge,  and  which  ad- 
verse party  has  not  means  of  knowing  or 
is  not  presumed  to  know,  is  fraud,  e.  g. 
it  is  fraud  on  carrier  to  pack  money  in 
box  among  goods  in  such  way  as  to  de- 
ceive, and  shipper  can  not  recover  for  its 
loss.  C.  &  A.  R.  Co.  V.  Thompson,  19 
111.  578,  590- 

Grantee,  who  has  treated  as  his  own, 
land  received  and  conveyed  away  part  of  it, 
cannot  set  up  that  document,  under  which 
he  took,  is  mortgage,  not  absolute  con- 
veyance. Metropolitan  Bank  v.  Godfrey, 
23  111.  579,  605 

Chancery  will  rescind  conveyance  of 
land  obtained  by  material  false  state- 
ments of  vendee.  Mitchell  v.  McDou- 
gall,  62  111.  498,  501. 

Where  wife  conveyed  with  warranty  at 
time  when  her  warranty  '.vas  void,  be- 
lieving she  had  title,  all  parties  being  ig- 
norant of  fact  that  she  had  no  title  and 
having  equal  means  of  information,  there 
is  no  fraud,  and  chancery  will  not  relieve 
grantee  upon  failure  of  title.  Botsford  v. 
Wilson,  75  111.  132,  13S. 

To  make  statement  fraudulent,  it  must 
not  only  be  false,  but  person  making  it 
must  know  that  it  is  false  ;  Mitchell  v. 
McDougall  svpra.  said  not  to  be  intended 
to  change  this  rule.  Merwin  v.  Avbuckle, 
81  111.  501. 

At  law,  concealment  of  facts  on  sale  in 
open  market,  e.  g.  of  cattle,  will  not 
vitiate  sale.  Morris  v.  Thompson,  85  111. 
16. 
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chnse,  will  vitiate  and  avoid  the  contract.     A  court  of  equity  will  not  enforce  and  carry 
into  effect  contracts  thus  unfairly  and   fraudulently  made ;  and  when   the  in- 
jured parly  invokes  its  aid  in  proper  lime,  and   the  circumstances  of  the   case  [*57o] 
Will  permit  it  to  be  done,  the  contract  will  be  rescinded,  and  the  parties  re- 
stored to  their  original  rights. 

4.  Contract — rescission  or  performance.  Where  a  bill  in  chancery  is  filed  for  the 
rescission  of  a  contract  for  the  sale  of  a  tract  of  land,  the  title  to  part  of  which  the 
vendor  did  not  possess,  and  the  bill  prays  that  the  contract  may  be  rescinded  or 
specifically  performed,  the  court  has  jurisdiction  of  the  whole  case,  and  can  properly 
settle  the  rights  of  the  parties,  and  render  any  further  litigation  unnecessary;  and 
where  the  facts  of  the  case  do  not  justify  a  rescission  of  the  contract,  and  the  case 
does  not  show  the  specific  value  of  the  land  to  which  the  vendor  had  no  title,  it  is 
proper  for  the  court  to  consider  the  whole  land  sold  of  equal  value  per  acre,  and  ren- 
der a  decree  for  an  abatement  of  the  purchase  money,  and  interest  thereon,  from  the 
time  the  same  became  due,  of  such  number  of  acres  as  the  vendor  failed  to  convey  to 
the  vendee. 

5.  Same — fraud,  vendee's  election.  Where  a  vendor  represents  himself  to  be  the 
owner  of  a  tract  of  land,  of  which,  in  fact,  he  only  ov/ns  the  greater  part,  whether  he 
believed  h  mself  to  be  the  ownerofit  or  not, and  in  consequence  of  such  representation 
sells  the  property,  he  is  guilty  of  a  fraud  upon  the  vendee,  and  if  the  latter  resorts  to  a 
court  of  equity  in  proper  time,  and  the  vendor  or  his  legal  representatives  are  not  in  a 
situation  to  perfect  the  title,  a  rescission  of  the  contract  may  be  obtained.  On  the  dis- 
covery of  the  fraud,  the  vendee  is  at  liberty  to  consider  the  contract  at  an  end.  and  to 
take  the  necessary  steps  to  procure  its  rescission,  or  to  confirm  it,  and  rely  upon  his 
covenants  of  v/arranty  to  make  good  the  failure  of  title.  This  election  the  vendee  must 
make  within  a  reasonable  time. 

6.  Same — same — laches.  Where  a  vendee  discovered  a  fraud  in  the  sale  of  a  tract 
of  land  to  him  in  1837,  in  the  quantity  of  land  sold,  before  he  had  made  any  improve- 
ments thereon,  and  while  a  great  portion  of  the  purchase  money  was  unpaid,  and  af- 
terwards erected  a  dwelling  house,  and  made  valuable  improvements  on  the  premises, 
and  more  than  four  years  afterwards,  when  sued  for  the  balance  of  the  purchase 
money,  he  made  no  complaint,  and  interposed  no  defence,  but  permitted  judgment 
to  go  against  him,  and  manifested  no  disposition  for  a  rescission  of  the  contract, 
until  after  he  had  paid  a  part  of  the  purchase  money,  and  purchased  the  title  to  a 
part  of  the  land  which  his  vendor  pretended  to  sell  to  him,  and  made  partition  vt^ith 
the  owner  of  the  other  portion  to  which  the  vendor  had  no  title:  Held,  that  the  latter 
act  alone  would  prevent  the  vendee  from  restoring  the  land  to  the  vendor  or  his  heirs, 
in  the  situation  in  which  he  found  it,  and  that  it  was  too  late  to  ask  for  a  rescission  of 
the  contract,  after  waiting  five  years  without  complaint,  and  that  he  was  fconcluded  by 
his  own  acts. 

This  cause  was  heard  in  the  Sangamon  circuit  court,  at  the 
Marcli  term,  1843,  before  the  Hon.  Samdel  H.  Treat. 

S.  W.  RoBBiNS,  for  the  plaintiff  in  error.  S.  T.  Logan  and  A. 
Lincoln,  for  tlie  defendants  in  error. 

Treat,  Justice,  dehvered  the  opinion  of  the  court:  Li  Octo- 
ber, 1842,  Lockridge  filed  his  bill  in  chancery,  alleging,  in  sub- 
stance, that  on  the  19th  of  December,  1836,  he  purchased  of 
George  Foster  the  whole  of  two  hundred  and  forty  acres  of 
land,  and  an  interest  of  seven-elevenths  in  another  tract  of  land, 
containing  one  hundred  and  twenty-eight  acres,  for  the  aggregate 
consideration  of  $2400 ;  that  on  the  same  day  said  Foster  con- 
veyed the  premises  to  the  complainant,  by  a  deed  of  general 
warranty,  and  for  securing  the  payment  of  the  purchase  money, 
the  complainant,  at  the  same  time,  with  James  Ridges,  as  his 
surety,  made  two  notes  to  the  said  Foster  for  $1200  each,  one 
payable  on  the  first  of  May,  1887,  and  the  other  on  the  25th  of 
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December,  1837  ;  that  the  complainant  made  the  purchase,  on 
the  assurance  and  representation  of  Foster,  that  he  had 
[*  571]  a  good  title  to  the  whole  of  the  two  hundred  and  forty 
acres,  but  that  in  truth  and  fact  he  had  no  title  to  four- 
elevenths  of  fifty-eight  acres,  a  part  thereof,  and  which  was  the 
most  valuable  portion  of  the  land  ;  that  the  complainant,  at  the 
time  of  the  purchase,  was  a  citizen  of  Indiana,  and  did  not  dis- 
cover this  defect  in  the  title,  till  his  removal  to  this  state  in  1837; 
that  he  has  since  built  a  dwelling  house  and  made  other  valuable 
improvements  on  the  land;  that  said  George  Foster  died  in  the 
spring  of  1837,  and  Peyton  Foster  was  appointed  administrator  of 
his  estate;  that  complainant  has  paid  the  whole  of  the  note  first 
becoming  due,  and  that  Peyton  Foster,  as  administrator  of  George 
Foster,  in  March,  1842,  recovered  a  judgment  by  default,  against 
him  and  Ridges,  for  $1221.86,  the  balance  then  due  on  the  other 
note,  about  half  of  which  judgment  has  been  paid.  The  bill 
makes  Peyton  Foster,  James  Ridges,  and  the  heirs  at  law  of 
George  Foster,  defendants,  and  concludes  with  a  prayer  in  the  al- 
ternative, that  the  contract  may  be  rescinded,  orspecifically  per-, 
formed.  On  this  bill  the  complainant  obtained  an  injunction  re- 
straining the  collection  of  the  judgment. 

Peyton  Foster,  the  administrator,  in  his  answer,  admits  the 
purchase  of  the  land;  the  making  of  the  conveyance  and  the  notes; 
the  pa3'^ment  of  one  of  the  notes,  and  the  recovery  of  a  judgment 
for  the  balance  due  on  the  other,  and  the  partial  payment  thereof, 
as  charged  in  the  bill.  He  denies  that  any  fraudulent  represen- 
tations were  made  by  George  Foster,  in  the  sale  of  the  land,  and 
insists  that  in  fact  but  seven-elevenths  of  the  fifty-eight  acres 
were  sold,  and  that  it  was  the  intention  to  convey  but  that  inter- 
est, the  conveyance  of  the  whole  of  the  tract  beino:  l)y  ndstake.  He 
states  that  the  title  to  the  fifty-eight  acres,  and  the  lot  ofone  liun- 
dred  and  twenty-eight  acres  was  formerly  iu  the  heirs  of  one 
Abram  Miller;  that  George  Foster  had  purchased  of  the  heirs 
seven-elevenths  of  these  two  tracts,  and  at  the  time  of  the  sale 
had  no  title  to  the  remaining  four-elevenths.  He  denies  that  the 
fifty- eight  acres  lot  is  the  most  valuable  part  of  the  land,  but  in- 
sists that  it  is  tlie  least  valuable.  He  admits  that  the  complain- 
ant has  built  a  dwelling  house,  and  made  some  improvements  on 
the  land,  but  denies  that  they  are  on  the  tract  of  fift3'--eight  acres. 
He  insists  that  the  four-elevenths  of  the  fifty-eight  acres  are  not 
worth  more  than  $120,  and  can  be  purcliased  for  that  sum,  and 
contends  that  if  the  whole  tract  was  intended  to  be  sold,  the  fail- 
ure of  title  is  no  cause  for  rescinding  the  contract,  but  the  most 
the  complainant  is  entitled  to  is  a  credit  on  the  judgment  for  the 
value  of  tiie  portion  to  which  the  title  has  failed. 

Ridges,  by  his  answer,  admits  the  making  and  execution  of  the 
contract,  as  charged  in  the  bill.     He  further  admits  that  the  com- 
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plainant  made  the  purchase  on  the  faith  of  Foster's  repre- 
sentations that  he  had  good  title  to  the  whole  of  the  fifty-  [*  572} 
eight  acres  tract,  and  that  the  failure  of  title  greatly  di- 
minishes the  value  of  the  land  purchased.  The  other  defendants 
did  not  answer  the  bill.  There  was  a  replication  to  the  answer 
of  Foster;  and  some  depositions  were  taken.  On  the  part  of  the 
complainant  it  was  proved  by  Milton  Bridges,  that  he  wrote  the 
deeclfrom  Foster  to  the  complainant,  and  was  the  justice  before 
whom  it  was  acknowledged;  he  read  the  deed  two  or  three  times 
to  Foster,  who  said  it  was  right;  before  it  was  signed  the  com- 
plainant said  he  did  not  v/ish  to  make  the  purchase,  unless  Foster 
had  a  good  title  to  all  the  land  described  in  the  deed,  and  Foster 
repeatedly  assured  him  that  he  had  a  good  title  to  it.  The  v/it- 
ness  stated,  on  cross-examination,  that  the  complainant  told  him, 
in  the  winter  or  spring  of  1842,  he  had  purchased  two  of  the  shares 
of  Miller's  heirs,  but  made  no  complaint  of  fraud  on  the  part  of 
Foster,  or  of  a  failure  of  title.  It  was  proved  by  E.  Lockridge, 
that  he  was  present  when  the  contract  was  made;  the  complain- 
ant said  to  Foster  he  did  not  wish  to  make  the  purchase  unless  he 
could  get  the  whole  of  the  fit'ty-eight  acres  tract,  and  Foster  re- 
plied that  he  had  purchased  of  Miller's  heirs  the  whole  of  the  tract 
and  had  a  good  title  to  it  all.  The  failure  of  the  title  to  that  por- 
tion destroys  the  compactness  of  the  farm,  and  in  the  opinion  of 
the  witness,  renders  it  much  less  valuable.  It  was  proved  by  G. 
W.  Taylor,  that  if  four-elevenths  of  the  fifty-eight  acres  were 
taken  out,  he  would  consider  the  farm  greatly  injured,  and  would 
not  buy  it,  under  such  circumstances.  This  was  all  of  the  testi- 
mony on  the  part  of  the  complainant. 

The  defendant  proved-  by  E.  Davis,  that  he  was  one  of  the  heirs 
of  Miller,  and  owned  one  eleventh  part  of  the  fifty-eight  acres, 
and  the  tract  of  one  hundred  and  twenty-eight  acres,  which  he 
had  sold  to  the  complainant,  at  the  rate  of  $8  per  acre.  Another 
of  the  heirs  sold  his  interest  to  the  complainant,  at  the  same  rate. 

The  two  other  heirs  came  from  Missouri  to  sell  their  shares, 
but  the  complainant  was  not  in  a  situation  to  purchase,  and  an 
agreement  was  made  between  him  and  them,  by  which  their  por- 
tions of  both  tracts  were  set  off  to  them  in  the  timber,  without  in-, 
terfering  with  the  improvements.  The  complainant  never  com- 
plained to  witness  of  not  getting  all  the  land  he  had  purchased  of 
Foster.  It  was  proved  by  W.  Shumate,  that  he  was  present  at  a 
conversation  between  Foster  and  complainant,  concerning  the 
purchase,  a  day  or  two  before  the  deed  was  made,  and  understood 
from  tl]e  parties,  that  four-elevenths  of  the  Miller  lands  were  ex- 
cluded from  the  sale. 

On  the  hearing  the  court  decreed  that  the  injunction  be  made 
perpetual,  as  to  the  suin  of  $200,  which  was  directed  to  l)e  credited 
on  the  judgment,  as  of  the  day  of  its  rendition,  and  decided  that 
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ilie  costs  of  the  suit  to  be  paid  by  the  administrator  of  George 

Foster,  in  the  course  of  administration,  and  denied  all 

[*  573]  other  relief  to  the  complainant.     The  complainant  being 

dissatisfied  with  the  decree,  has  prosecuted  a  writ  of  error 

in  this  court. 

The  first  and  most  important  question  arising  in  the  case  is, 
whether  the  complainant  was  entitled  to  have  the  contract  re- 
scinded. 

On  the  principles  of  equity  and  justice,  a  contract,  to  be  obliga- 
tor}'',  must  be  justly  and  lairly  made.     Tlie  contracting  parties  are 
bound  to  deal  honestly,  and  act  in  good  faith  with  each  other. 
There  should  be  a  reciprocity  of  candor    and   fairness.      Both 
should  have  equal  knowledge  concerning  the  subject  matter  of 
the  contract ;  especially  ought  all  the  facts  and  circumstances, 
which  are  likely  to  influence  their  action,  to  be  made  known.     If 
they  have   not  mutually  this  knowledge,  nor  the  same  means  of 
obtaining  it,  it  is  then  a  duty  incumbent  on  the  one  having  the 
superior  information,  to  disclose  it  to  the  other.     In  making  the 
disclosure,  he  is  bound  to  act  in  good  faith,  and  Avith  a  strict  re- 
gard to  truth.     If  he  makes  false  representations  respecting  ma- 
terial facts,  or  intentionally  conceals  or  suppresses  them,  he  acts 
fraudulently,  and  renders  himself  responsible  to  the  consequences 
which  may  result.     Fraud  maj'' consist  as  well  in  a  suppressio  veri, 
as  in  a  suggestio  falsi ;  for  in  either  case  it  ma}^  operate  to  the  in- 
jury of  the  innocent  party.     A  false  representation  by  the  vendor, 
which  influences  the  conduct  of  the  other  party,  and  induces  him 
to  make  the  purchase,  will   vitiate  and  avoid  the  contract.     And 
in  making  the  representation,  it  is  immaterial  whether  he  knows 
it  to  be  false  or  not,  for  the  consequences  are  the  same  to  the 
vendee.      If   he  relies  on  the  truth  of    the  declaration,    he  is 
equally  imposed  on  and  injured,  and  ought  to  have  redress  from 
the  one  who  has  been  the  cause  of  the  injury.     So  a  suppression 
or  concealment  by  the  vendor,  of  facts,   which,  if  known  to  the 
vendee,  would  have  the  effect  to  prevent  him  from  making  the 
purcliase,  will,  in  equity,  equally  vitiate  the  contract.     A  court  of 
equity  will  not  enforce  and  carry  into  effect  contracts  thus  unfairly 
and  fraudulently  made.     And  when  the  injured  party  invokes  its 
aid  in  proper  time,  and  the  circumstances  of  the  case  will  permit 
it  to  be  ilone,  the  contract  will  be  rescinded,  and  the  parties  re- 
stored to  their  orieinal  rights.     1   Storv's  Eq.  §§  191-7,  and  §§ 
204-7  ;  2  Kent's  Com.  482,  490. 

In  the  present  case,  it  is  most  probable  that  the  complainant 
was  induced  to  make  the  purchase,  by  the  repeated  assui'jances  of 
his  vendor,  that  he  had  good  title  to  all  of  the  land  which  he  as- 
sumed to  sell  and  convey.  It  appears  that  he  declined  completing 
the  contract,  unless  he  was  to  obtain  thereby  the  title  to  the  whole 
of  the  fifty-eight  acres,  which  he  seemed  to  regard  as  an  important 
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consideration  in  the  purchase.  Whether  Foster  actually  believed 
he  had  title  or  not  makes  no  difference.  It  was  a  fraud  in  either 
case  under  the  circumstances,  if  the  complainant  had  re- 
sorted to  equity  in  proper  time,  and  it  had  appeared  that  [*574] 
the  vendor  or  his  legal  representatives  were  not  in  a  sit- 
uation to  perfect  tlie  title,  a  rescission  of  the  contract  might  have 
been  obtained.  But  on  discovering  the  fraud,  he  was  at  liberty 
to  consider  the  contvact  as  at  an  end,  and  take  the  necessary  steps 
to  procure  its  recission,  or  to  confirm  it,  and  rely  on  his  covenants 
of  warranty  to  make  good  the  failure  of  title.  This  was  a  priv- 
ilege on  his  part.  The  election  rested  solely  with  him,  but  he 
was  bound  to  make  it  within  a  reasonable  time.  The  whole  case, 
in  our  opinion,  shows  most  conclusively  that  he  elected  to  confirm 
the  contract.  Fi'om  his  own  showing,  he  discovered  the  fraud  in 
the  fall  of  1837,  at  the  time  he  took  possession  of  the  land,  before 
he  had  made  any  improvements  on  it,  and  while  a  great  portion  of 
the  purchase  money  was  unpaid.  After  the  discovery,  he  pro- 
ceeded to  erect  a  dwelling  house,  and  make  valuable  improve- 
ments on  the  premises.  More  than  four  years  afterwards,  when 
sued  for  the  balance  of  the  purchase  money,  he  makes  no  com- 
plaint, and  interposes  no  defence,  but  permits  judgment  to  go 
against  him,  and  not  until  after  a  partial  payment  of  tlie  judgment, 
does  he  manifest  any  disposition  towards  a  recission  of  the  con- 
tract. In  the  mean  time,  he  had  purchased  in  two  of  the  shares 
of  Miller's  heirs  to  the  land,  and  not  being  in  a  situation  to  buy 
the  other  shares,  and  secure  the  whole  title,  he  makes  an  amica- 
ble arrangement  with  the  owners,  by  which  their  portions  were 
located  in  a  different  part  of  the  land.  This  act  of  itself  would 
prevent  him  from  restoring  the  land  to  Foster's  heirs  in  the  con- 
dition he  had  received  it,  even  if  he  was  otherwise  entitled  to  have 
the  contract  rescinded.  After  all  these  acts  of  confirmation  and 
acquiescence,  and  five  years  subsequent  to  the  discover}?^  of  the 
fraud,  he  comes  into  a  court  of  equit}^  and  asks  that  the  contract 
may  be  annulled.  We  have  no  hesitation  in  saying,  that  he  is 
effectually  concluded  by  his  own  positive  acts,  from  attaining  this 
object. 

The  only  other  question  in  the  case  is,  as  to  the  amount  of 
compensation  the  complainant  was  entitled  to  receive,  by  reason 
of  the  failure  of  title.  The  bill  being  filed  for  the  more  important 
object  of  putting  an  end  to  the  wliole  transaction,  the  court  had 
jurisdiction  of  the  whole  case,  and  could  properly  settle  the  rights 
of  the  parties,  and  render  any  further  litigation  between  them  un- 
necessary. It  was  therefore  proper  to  enquire  into  this  question, 
and  make  the  proper  allowance.  The  deed  conveyed,  in  all,  three 
hundred  and  twenty-one  acres.  The  consideration  for  the  whole 
was  twenty-four  hundred  dollars.  The  average  price  per  acre 
was  about  seven  and  a  half  dollars.     The  failure  of  the  title  was 

595 


575  Letcher  v.  Norton.  [Dec.  T. 


Syllabus — Brief  of  Counsel. 


to  twenty-one  acres.  The  bill  alleges  that  this  portion  of  the 
land  was  the  most  valuable.  The  answer  denies  this  allegation. 
The  proof  is  altogether  too  indefinite  and  uncertain,  to  determine 
the  relative  value  of  this  portion  to  the  whole  purchase. 
[*oT5]  In  this  state  of  the  case  it  was  obviously  the  only  safe  and 
reasonable  rule  to  consider  this  part  of  the  land  as  of  an 
average  value,  and  allow  the  complainant,  by  way  of  compensa- 
tion, the  amount  of  such  value,  with  legal  interest  from  the  time 
payment  was  to  have  been  made,  to  the  rendition  of  the  judg- 
ment, and  credit  the  judgment  with  the  aggregate  amount. 
This  was  the  decision  of  the  circuit  court,  and  we  see  no  reason 
to  doubt  its  correctness. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 


Isaac  Letcher  v.  Edward  Norton. 

Appeal  from  Madison. 

1.  Witness  dead — testimony  admissible.  On  the  trial  of  the  right  of  property  be 
tween  a  mortgagee  of  chattels  and  an  execution  creditor  of  the  mortgagor,  the  formet 
offered  to  prove  that  a  deceased  witness  testified  upon  a  former  trial  between  the 
same  parties  that  a  good  and  valuable  consideration  was  paid  by  the  mortgagee  to 
the  mortgagor  at  the  time  of  the  execution  of  the  mortgage  :  Held.,  that  the  evidence 
was  admissible. 

2.  Chattel  mortgage — possession  in  mortgagor.  In  the  same  case  the  mortgage 
provided  that  in  case  of  a  failure  to  pay  the  money  on  the  part  of  the  mortgagor  the 
mortgagee  should  have  the  right  to  take  possession  of  the  property  mortgaged,  and  to 
sell  the  same.  The  mortgage  further  provided  that  "until  default  be  made  in  the 
payment  of  said  sum  of  money  said  property  to  remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and  chattels,  and  the  full  and  free  use  and  en- 
joyment of  the  same  :"  Held,  that  these  provisions  entitled  the  mortgagor  to  retain 
possession  of  the  property  until  default  in  the  payment  of  the  mortgage,  and  that  such 
possession  was  not  fraudulent  as  to  creditors.  And,  it  seems,  proof  that  the  mortgage 
was  bona  fide  would  have  been  conclusive  as  to  the  right  of  the  mortgagee  to  claim  the 
property  as  against  the  creditor,     {li) 

This  cause  was  heard  in  the  Madison  circuit  court  at  the  June 
term,  1848,  before  the  Hon.  James  Semple  and  a  jury. 

J.  Gillespie,  Geo.  T.  M.  Davis,  and  Wm.  Martin,  for  the 
ai)pellant:  A  party  may  prove  that  there  was  a  mistake  in  draw- 
ing up  a  written  instrument.  18  Johns.  81-2;  1  Binnev  616;  2 
Stark.  Ev.  555;  19  Johns.  813;  4  Blackf.  874;  1  Phil.  Ev.  532;  2 

Cases  Citing  Text.  §  r  [s.  &  C.'s  Stats,  p.  1630;  Cothran's 

(fl)  Certaiq  mortgage  construed  to  au-  Stats.  (1885),  p.  990],  which  makes  chat 

thorize  mortgagor  to  retain  possession  of  tel  mortgage  void  against  third  persons 

mortgaged  property.    Babcock  v.  McFar-  unless  possession  passes  to  mortgagee  or 

land,  43  111.  38 1,  384.  mortgage  is  acknowledged  and  recorded 

See   R.   S.   1874,   Mortgages,  ch.  95,  as  prescribed  by  .statute. 
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P.  Wms.  140;  5  Eng.  Com.  Law  K.  408;  8  Term  R.  376  (6  p.g.); 
1  Metcalfe  381;  7  Peters  345. 

A  party  may  prove  what  witness,  since  dead,  swore  at  a  former 
trial  between  the  same  parties.  17  Johns.  176.  Fraud  in  fact 
must  be  proved;  it  will  not  be  presumed.  2  Peters'  Dig.  336, 
§  18;  4  Peters  295;  1  Scam.  364-5;  8  Peters  253;  2  Blackf.  308;  3 
Taunt.  261;  1  Phil.  Ev.  230;  1  Greenl.  Ev.  193-6. 

There  was  no  fraud  in  Duncan's  keeping  possession  of  the 
property.     1  Blackf.  262;  4  Blackf.  26,  34,  35;  1  Scam.  299,  300. 

All  the  parts  of  a  deed  should  be  taken  together  in 
giving  it  a  construction,     16  Johns.  178;  18  Johns.  110.   [*576] 

It  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
proper  construction  of  deeds.     7  East.  320. 

L.  Trumbull,  S.  T.  Sawyer,  and  G.  P.  Koerner,  for  the  ap- 
pellee :  1.  The  court  did  not  reject  proper  testimony  in  refusing 
to  let  the  witness  testify  as  to  the  alleged  mistake  in  the  deed  of 
mortgage.  2  Stark.  Ev.  545-50;  1  Phil.  Ev.  538,  547,  548,  559, 
and  notes;  16  Mass.  39;  12  East  6;  2  Gaines  239;  Breese  155;  4 
Ohio  387;  2  Scam.  261;  2  Miss.  198;  14  Wend.  26;  1  Cowen  249. 

IL  The  deed  is  fraudulent  per  se^  and  therefore  it  could  not  be 
explained,  the  defendant  in  execution  and  mortgagor  remaining 
in  possession;  it  not  providing,  in  express  terms,  for  his  so  remain- 
ing in  possession.  1  Scam.  296,  300;  1  Peters,  449;  1  Gallison 
419;  2  Peters'  Dig.  360;  9  Johns.  336;  4  Blackf.  425. 

IIL  The  court  did  not  improperly  reject  the  testimony  of  wit- 
ness as  to  what  the  deceased  witness  testified  to  on  the  former 
trial; 

1.  The  witness  did  not  propose  to  swear  to  the  very  words  of 
the  deceased  witness,  which  he  must  have  done.  1  Phil.  Ev.  231; 
3  Term  R.  261;  2  Blackf.  308,  and  note. 

2.  If  the  court  did  reject  the  testimony  improperly,  yet  it 
could  not,  if  it  had  been  given,  have  changed  the  verdict  in  the 
case,  and  therefore  the  court  will  not  reverse  the  judgment, 
though  there  be  error  in  this.     1  Scam.  491,  533;  3  Scam.  126. 

IV.  The  court  did  not  misdirect  the  jury  as  to  the  law  of  the 
case,  as  appears  by  the  authority  above  cited. 

V.  The  court  did  not  improperly  refuse  a  new  trial  in  the  case, 
as  also  appears  from  said  authority. 

VI.  The  court  properly  refused  the  continuance,  as  the  party 
had  used  no  diligence.     R.  L.  489,  §  11. 

Thomas,  Justice,  delivered  the  opinion  of  the  court :  (1)  The 
record  in  this  case  discloses  the  following  state  of  facts,  viz. :  A 
fieri  facias  issued  by  the  clerk  of  the  circuit  court  of  St.  Clair 
county,  and  directed  to  the  sheriff  of  Madison  county  for  execu- 

(i)  Wilson,  Chief  Justice,  did  not  hear  the  argument  in  this  cause,  and  gave  no 
opinion. 
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tion,  in  favor  of  the  appellee  and  against  one  James  Duncan  and 
one  Rescain  Ayres,  was  levied  by  the  said  sheriff  on  certain 
j^oods  and  chattels  in  the  possession  of  the  said  James  Duncan, 
and  as  his  property.  The  appellant  claimed  the  said  property, 
and  thereupon  a  trial  of  tlie  right  of  propert}^  being  liad,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  a  verdict  found  for  the  appellant,  the  appellee 
[*  577]  took  the  case  b}^  appeal  into  the  circuit  court  of  the  said 
county  of  Madison,  where  there  was  a  trial  de  novo,  and 
verdict  and  judgment  for  the  appellee.  This  case  now  comes  by 
appeal  into  this  court,  for  the  reversal  of  that  judgment. 

The  appellant,  on  the  trial  in  the  court  below,  claimed  the 
property  in  controversy  by  virtue  of  a  mortgage  thereon,  exe- 
cuted to  him  by  the  said  James  Duncan,  dated  the  4th  day  of 
April,  1842,  and  purporting  to  be  executed  to  secure  the  pay- 
ment of  a  certain  promissory  note,  of  even  date  therewith,  also 
executed  by  the  said  James  Duncan  to  the  said  appellant,  and 
payable  eighteen  months  after  date.  After  the  reading  of  the  said 
note  and  mortgage  in  evidence,  and  proving  that  they  were  exe- 
cuted at  the  same  time,  and  referred  to  each  other,  the  appellant 
offered  to  prove  by  one  J.  G.  Cameron  (the  subscribing  witness 
to  said  mortgage),  that  at  the  time  of  the  execution  of  the  said 
note  and  mortgage,  it  was  agreed  between  the  parties  thereto,  that 
the  said  James  Duncan  (the  mortgagor)  was  to  remain  in  pos- 
session of  the  said  property  until  the  maturity  of  the  said  note, 
and  default  in  the  payment  thereof :  and  that  he  (the  said  wit- 
ness) was  instructed,  in  writing  the  said  mortgage,  to  express  such 
agreement  therein,  and  intended  doing  so,  and  inserted  the  fol- 
lowing words  for  that  purpose,  viz:  "  And  until  default  be  made 
in  the  payment  of  the  said  sum  of  money,  said  property  to  re- 
main and  continue  in  the  quiet  and  peaceable  possession  of  the 
said  goods  and  chattels,  and  the  full  and  free  enjoyment  of  the 
same  ;"  using  the  word  "property"  by  mistake  for  the  name  of 
"James  Duncan."  Tiiis  evidence,  on  motion  of  the  appellee's 
counsel,  was  rejected  by  the  court,  and  thereupon  the  appellant's 
counsel  excepted  to  the  opinion  of  the  count. 

Tiie  counsel  for  the  appellant  then  offered  to  prove  by  the  same 
witness,  that  one  "  William  E.  Starr  testified  on  a  former  trial, 
between  the  said  parties,  of  this  cause,  that  a  good  and  valuable 
consideration  was  paid  by  Letcher  to  Duncan,  at  the  time  of  the 
execution  of  the  said  mortgage,  and  likewise  that  he  (Starr)  was 
agent  of  said  Letcher,  at  the  time  of  making  said  mortgage  ;  and 
that  said  Starr  is  since  dead;  and  that  said  Starr  was  cross-ex- 
amined by  Sawyer,  now  one  of  the  counsel  for  Norton,  here  ;  " 
which  testimony  was  objected  to  by  the  appellee's  attorney,  and 
rejected  by  the  court;  and  appellant  excepted. 

Exceptions  were  also  taken  by  the  appellant  to  divers  opinions 
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of  the  court  in  rejecting  certain  depositions  taken  on  behalf  of 
.  the  said  appellant ;  in  overruling  the  appellant's  motion  for  a  con- 
tinuance, on  account  of  the  exclusion  of  the  said  depositions ;  in 
giving  to  the  jury  divers  instructions  asked  for  by  the  appellee's 
counsel ;  in  refusing  to  give  other  instructions  requested  by  his, 
the  said  appellant's  attorney ;  and  in  overruling  his,  the 
said  appellant's,  motion  for  a  new  trial.  [*  578] 

The  various  orders  and  opinions  of  the  cii'cuit  court, 
excepted  to  on  the  trial,  are  now  assigned  for  error  ;  but  we  deem 
it  unnecessary  to  go  iiito  an  investigation  of  all  the  various  ques- 
tions sought  to  be  presented  for  our  consideration  by  the  assign- 
ment of  errors.  A  very  brief  examination  of  several  of  the  errors 
assigned  will  suffice  to  dispose  of  this  case. 

First,  then,  in  regard  to  the  rejection  of  the  proof  offered  by 
the  appellant  of  the  evidence  given  by  Starr,  the  deceased  wit- 
ness, on  the  former  trial  of  this  cause.  The  proposition  was  to 
prove  that  the  witness,  since  deceased,  swore  to  certain  facts 
specificall}'-  stated,  and  therefore  came  within  the  rule  requiring 
the  words  of  the  deceased  witness  to  be  proven.  It  was,  how- 
ever, urged,  in  argument,  that  the  testimony  of  Starr,  that  the 
mortgage  was  executed  for  a  valuable  consideration  was  imma- 
terial, as  the  consideration  of  the  said  mortgage  had  not  been  at- 
tacked in  evidence  by  the  appellee ;  but  that  position  is  sufficiently 
contradicted  by  the  fact,  that  on  the  application  of  the  appellee's 
counsel,  the  court  instructed  the  jury  that  "if  they  believe,  from 
the  evidence,  that  the  deed  of  mortgage  was  made  without  any 
valuable  consideration,  they  were  bound  to  find  for  the  defendant" 
(the  appellee).  The  court  manifestly  erred  in  rejecting  the  said 
testimony. 

Again,  as  to  the  construction  put  upon  the  mortgage  in  ques- 
tion, by  the  court,  and  the  exclusion  of  the  testimony  offered  by 
the  appellant,  to  explain  the  supposed  mistake  in  its  phraseology, 
without  expressing  any  opinion  as  to  the  admissibility  of  the  pro- 
posed evidence,  in  explanation  of  the  said  mortgage,  we  entertain 
no  doubt  that  the  intention  of  the  parties  to  that  instrument,  that 
Duncan  (the  mortgagor)  should  remain  in  possession  of  the  mort- 
gaged goods  until  default  in  the  payment  of  his  note,  was  suffi- 
ciently expressed  l)y  its  own  terms,  to  have  superseded  the 
necessity  of  any  such  proof.  To  test  the  correctness  of  this  view 
of  the  subject,  let  the  words  of  the  mortgage  be  referred  to.  In 
the  condition  of  that  instrument  the  following  language  is  used, 
viz:  ''And  he,  the  said  party  of  the  first  part,  for  himself,  his 
executors,  administrators,  and  assigns,  doth  covenant  and  agi-ee 
to  and  with  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators, and  assigns,  that  in  case  default  should  be  made  in 
the  payment  of  the  said  sum  above  mentioned,  then  it  shall  and 
may  be  lawful  for,  and  he,  the  said  party  of  the  first  part,  doth 
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hereby  authorize  and  empower  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns,  with  the  aid  and  assist- 
ance of  any  person  or  persons,  to  enter  the  dwelling  house,  store, 
and  other  premises,  and  such  other  place,  or  places  as  the  said 

goods  and  chattels  are,  or  may  be  jjlaced  in,  and  take 
[*  619]  and  carry  away  the  said  goods  and  chattels ;  and  to  sell 

and  dispose  of  the  same,  for  the  best  price  they  can 
obtain ;  and  out  of  the  money  arising  therefrom,  to  retain 
and  pa}'  the  said  sum  above  mentioned,  and  all  charges  touch- 
ing the  same,  rendering  the  overplus  (if  any)  unto  him,  or 
to  his  executors,  administrators,  or  assigns.  And  until  de- 
fault be  made  in  the  payment  of  the  said  sum  of  money,  said 
property  to  remain  and  continue  in  the  quiet  and  peaceable 
possession  of  the  said  goods  and  chattels,  and  the  full  and 
free  use  and  enjoyment  of  the  same."  Could  any  extrinsic 
evidence  be  reasonably  required  to  prove  that  it  was  the  intention 
of  the  parlies  to  the  mortgage,  in  which  the  foregoing  language  is 
used,  that  the  title  of  the  property  should  be  separated  from  its 
possession?  Why  should  the  mortgagor  authorize  the  mortgagee, 
on  default  of  payment  of  the  note  of  the  former,  to  enter  upon 
and  seize  the  mortgaged  property,  if  at  the  time  of  the  execution 
of  the  mortgage,  he  (the  mortgagee)  was  intended  to  and  did 
take  possession  of  it?  Such  a  construction  of  the  mortgage 
would  do  violence  to  its  provisions.  The  mortgage  then  does 
coutain  authority  to  the  mortgagor  to  retain  possession  of  the 
property  in  dispute  until  the  happening  of  a  certain  contingency. 
To  have  authorized  him  expressly,  in  so  many  vrords,  to  do  so, 
could  not  have  more  certainly  expressed  the  intention  of  the 
parties  that  he  should  do  so.  If  it  were  susceptible  of  a  doubt, 
it  miyht  be  otherwise  ;  but  it  is  not.  Then,  whether  parole  evi- 
dence was  legally  admissible,  to  explain  the  alleged  mistake  in 
the  mortgage,  or  not,  the  language,  in  connection  with  that  in 
which  it  is  supposed  to  exist,  does  fully  explain  it;  and  the  whole 
instrument,  for  the  correct  interpretation  of  any  part  of  it*,  must 
be  taken  together. 

In  this  view  of  the  subject,  the  court  erred  in  refusing  to  in- 
struct the  jury,  on  the  request  of  tiie  appellant's  attorney,  that 
"they  (the  jury)  must  be  satisfied,  from  the  evidence  produced 
on  the  trial,  that  the  note  and  mortgage  deed  were  executed  with 
a  fraudulent  intent,  or  they  must  find  a  verdict  for  the  claimant 
(the  appellant) ;  for  fraud  cannot  be  presumed,  but  must  be 
proved."  The  action  of  the  court  in  refusing  to  give  that  instruc- 
tion was  predicated  on  the  supposition  that  the  retention  of  the 
mortgaged  property  by  Duncan  (the  mortgagor)  rendered  the 
transaction  fraudulent  joers^^  and  therefore  riot  susceptible  of  ex- 
planation by  proof  of  fairness  and  honesty  of  purpose  on  the  part 
of  the  said  mortgagor.     This  view  of  the  matter  was  incorrect. 
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The  retention  of  the  goods  by  the  mortgagor  was  consistent  with 
the  deed,  and,  as  I  have  aheady  shown,  was  authorized  by  its 
terms.  This  case  then  comes  within  the  decision  of  this  court, 
in  the  case  of  Thornton  v.  Davenport  et  al.  1  Scam.  297,  and  it 
was  consequently  competent  for  the  appellant  to  prove  the  trans- 
actions to  be  fair  and  honest.  This,  as  we  have  seen,  he 
proposed  to  some  extent  to  do,  by  proving  by  legal  testi-  [*  580] 
mony,  that  the  mortgage  was  executed  for  a  valuable 
consideration,  etc.,  but  was  proliibited  by  the  court  from  doing 
so,  If  such  evidence,  offered  by  him  and  erroneously  excluded 
by  the  court,  had  been  admitted,  and  he  had  there  superadded 
proof  that  the  debt  acknowledged  by  the  note  and  mortgage  of 
Duncan  to  be  due  from  the  latter  to  him  (the  said  appellant) 
was  actually  and  bona  fide  due,  his  title  to  the  property  in  dis- 
pute would  have  been  fully  established. 

For  these  errors,  and  without  any  examination  of  other  points 
raised  by  the  assignment  of  errors,  the  judgment  will  be  reversed, 
and  the  cause  remanded  to  the  circuit  court  of  Madison  county, 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


John  Frink  v.  John  Phelps. 

Appeal  fiotn  Ogle. 

I.  Practice — extension  of  time  to  file  record  on  appeal.  Where  an  appeal  is  taken 
to  the  supreme  court,  unless  the  record  is  filed  within  the  first  three  days  of  the  next 
term  of  llic;  supreme  court,  which  happens  thirty  days  after  the  appeal  is  taken,  or  an 
extension  of  the  time  for  filing  the  same  is  obtained  within  the  three  days,  the  appeal 
must  be  dismissed.  It  is  not  sufficient  to  file  a  motion  for  this  purpose  within  the 
three  days,  {a) 

O  Peters,  for  the  appellant,  moved,  upon  affidavit  filed,  for 
an  extension  of  time  in  which  to  file  the  transcript  of  the  record 
of  the  court  below.  J.  Young  Scammon,  for  the  appellee, 
resisted  the  motion. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  court.  This 
is  a  motion  for  leave  to  file  the  record  in  this  cause.  The  appeal 
was  taken  on  the  29th  of  September,  1843,  and  the  bond  filed 
within  thirty  days  thereafter.  The  appellant,  to  excuse  his  de- 
fault in  not  filing  the  record  on  or  before  the  third  day  of  this 
term,  read  an  affidavit,  which  was  filed  the  14th  of  December  last, 
stating,  in  substance,  that  the  appellant  had  given  directions  to 
the  clerk  below  to  make  out  the  transcript,  and  forward  it  to 

(a)  See  R  S.  1874,  Practice,  ch.  iio,§ 
72  ;  S.  &  C.'s  Stats,  p.   1S35  ;    Cothran's 
Slats.  (1S85)  p.  1109. 
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Springfiel'J,  in  time  to  have  complied  with  the  statute,  but  that 
the  clerk  h;id  neglected  to  make  out  the  record,  owing  to  some 
difficulty  under  which  he  labored  as  to  the  manner  of  making  it 
out.  The  affidavit  further  stated  that  directions  were  immedi- 
ately given  to  the  clerk  how  to  make  out  the  transcript,  and  that 
the  appellant  expected  to  receive  it  in  a  few  da^'s.  On  filing  this 
affidavit,  a  motion  was  entered  for  leave  to  file  the  record  at  a 
future  day.  The  motion  was  not  acted  on  by  the  court, 
[*581]  nor  was  the  action  of  the  court  requested  by  the  appel- 
lant, until  the  8Lh  of  January,  when  he  presented  a  record 
in  the  cause,  and  asked  leave  to  file  it. 

The  33d  section  of  the  act  reguhiting  the  practice  of  the  su- 
preme and  circuit  courts  in  this  state  (R.  L.  494 ;  Gale's  Stat. 
53t))  requires  that  the  appellant  shall  lodge  in  the  office  of  the 
clerk  of  the  supreme  court  an  authenticated  copy  of  the  record  or 
decree  appealed  from,  by  or  before  the  third  day  of  the  next  suc- 
ceeding term  of  said  court,  provided  that  if  there  be  not  thirty 
days  between  the  time  of  making  the  appeal,  and  the  sitting  of 
tlie  said  court,  then  the  record  shall  be  lodged  as  aforesaid,  at  or 
before  the  third  day  of  the  next  succeeding  term  of  said  court; 
otherwise  said  appeal  shall  be  dismissed,  unless  further  time  to 
file  the  same  shaU  have  been  granted  by  the  supreme  court,  upon 
good  cause  shown. 

The  construction  of  this  section  of  the  i^ractice  act  is,  that  the 
appellant  must  file  the  record  in  the  office  of  the  clerk  of  this 
court,  within  the  three  first  days  of  the  next  ensuing  term,  where 
-the  appeal  is  allowed  and  the  bond  filed  thirty  days  before  the 
sitting  of  the  court;  or  within  the  time  limited  by  the  statute  to 
file  the  record,  ol)tain  an  order  for  further  time  to  file  it,  or  the 
appeal  must  be  dismissed.  The  appellee  is  not  bound  to  follow 
the  appeal  any  longer  than  the  third  day  of  the  court,  unless  the 
record  has  been  filed,  or  further 'time  has  been  allowed  in  which 
to  file  it.  After  the  time  for  filing  the  transcript  has  expired,  the 
fippeliee  may  at  any  time  thereafter  appear  and  have  the  appeal 
dismissed.  It  was  not  sufficient  for  the  appellant  simply  to  file 
his  affidavit  and  enter  his  motion  ;  he  should  have  asked  for  and 
obtained  some  decision  on  his  motion.  If  he  could  not  obtain  a 
decision,  it  must  be  considered  as  equivalent  to  a  denial. 

The  api)ellee  having  entered  a  cross-motion  to  dismiss  the  ap- 
peal, it  must  be  allowed  with  costs. 

The  construction  given  to  this  section  of  the  practice  act  can 
work  no  serious  iujury  to  the  appellant.  If  he  has  merits,  he  can 
use  the  record  for  obtaining  a  supersedeas. 

Appeal  dismissed. 
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The  following  dissenting  opinion  of  Chief  Justice  WiisoK 
should  have  been  inserted  in  the  third  volume  of  these  Reports, 
on  page  535,  where  the  case  of  Mason  v.  Parke  is  reported ;  but 
it  did  not  come  to  the  hand  of  the  reporter  till  after  that  volume 
was  published. 

Geokge  Mason  v.  Benjamin  F.  Parke. 

[*582]  Appeal  from  Richland. 

Wilson,  Chief  Justice,delivered  the  following  dissenting  opin- 
ion :  This  is  an  action  of  debt  instituted  before  a  justice  of  the' 
peace,  to  recover  the  penalty  given  by  the  "  act  to  prevent  tres- 
passing by  cutting  timber."  R.  L.  602  ;  Gale's  Stat.  679.  The 
case  was  taken  by  appeal  into  the  circuit  court,  and  upon  a  decis- 
ion of  the  case  against  the  defendant,  he  appealed  to  this  court. 
Upon  the  trial  below,  the  admissions  of  the  defendant,  that  the 
plaintiff  was  the  owner  of  the  land  upon  which  the  trees  were  cut, 
was  allowed  by  the  court  to  go  to  the  jury,  as  competent  testi- 
mony to  support  the  plaintiff's  action.  Tliis  decision  is  assigned 
for  error.  The  counsel  for  the  defendant  contends  that  the  plain- 
tiff in  this  action  should  be  required  to  prove  title  to  the  land,  by 
deed,  or  other  equivalent  testimony  in  writing. 

There  are  several  other  assignments  of  error,  but  they  either 
resolve  themselves  into  the  one  noticed,  or  are  such  as  cannot  in- 
fluence the  decision  of  this  case,  and  do  not  therefore  require  to 
be  noticed. 

In  my  opinion,  the  admissions  of  the  defendant  were  compe- 
tent evidence,  because  the  question  of  title  to  the  land  was  not 
in  issue,  the  object  of  the  statute  being  to  punish  the  defendant 
for  the  trespass,  and  not  to  try  the  title  to  the  property  trespassed 
upon. 

The  great  object  in  construing  a  statute  is  to  ascertain  the 
intention  of  the  legislature.  To  do  this  we  are  to  take  into  con- 
sideration the  mischief  intended  to  be  corrected,  and  the  remedy 
by  which  it  is  to  be  effected.  The  mischief  obviously  desig'ned 
to  be  corrected  by  this  statute  was  the  unlawful  destruction  of 
timber,  and  as  the  means  of  effecting  this  object,  it  has  im- 
posed upon  the  offender  an  adequate  penalty,  to  be  en-  [*583] 
foiced  by  an  easy  and  expeditious  remedy. 

To  understand  this  subject  it  will  be  necessary  to  notice  with 
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some  attention  the  peculiar  provisions  of  the  statute.  The  1st 
section  imposes  the  penalty  of  eight  dollars  upon  any  person  wlio 
shall  cut  or  injure  any  oak,  etc.,  tree,  upon  the  land  of  any  per- 
•n  or  persons,  without  the  permission  of  the  owner,  etc. 

The  2d  section  provides  that  the  above  penalty  shall  be  recov- 
erable either  by  action  of  debt,  in  tlie  name  and  for  the  use  of  the 
owner  of  the  land,  or  by  action  qui  tarn,  in  the  name  of  any  person 
who  will  first  sue  for  the  same,  provided  that  if  the  action  shall  be 
instituted  before  a  justice  of  the  peace,  and  the  defendant  shall 
set  up  title  to  the  land,  and  shall  forthwith  enter  into  bond  and 
security  to  prosecute  his  claim  to  effect,  etc.,  or  to  defend  an  ac- 
tion to  be  instituted  against  Kim  under  this  statute  ia  any  court 
of  record,  and  in  either  case  to  abide  andsatisfy  the  judgment  that 
may  be  given;  then  the  justice  shall  dismiss  the  parties  and  sus- 
pend all  further  proceedings;  and  so  soon  as  the  action  shall  be 
renewed  or  instituted  in  another  court,  he  shall  send  the  recoo-- 
nizance,  etc.,  to  such  court. 

The  3d  section  provides  that  if  the  recognizance  shall  be  for- 
feited by  the  defendant's  not  prosecuting  his  title,  the  claim  of 
the  plaintiff  shall  be  taken  for  confessed,  and  judgment  entered 
therefor.  And  a  like  consequence  results  from  a  failure  of  the 
defendant  to  defend  the  suit. 

The  same  remedy  and  the  same  penalty  are  given  for  cutting 
trees  on  land  ap[)ropriated  to  the  use  of  schools  or  religion,  and 
the  overseers  cf  the  poor  are  required  to  enforce  it. 

From  a  consideration  of  all  these  provisions  of  the  statute,  its 
policy  must  be  manifest.  The  value  and  scarcity  of  timber  in 
some  parts  of  the  state  called  for  more  efficient  protection  than 
that  afforded  by  the  action  of  trespass,  which  was  often  liable  to 
be  defeated  by  the  want  of  requisite  testimony,  and  even  when 
successful,  tlie  amount  recovered  was  not  always  commensurate 
to  tlie  mischief  occasioned,  or  adequate  to  its  suppression.  To 
obviate  the  difficulties  that  might  be  interposed  to  a  recovery  in 
an  action  oftres[)ass,  for  the  destruction  of  timber,  and  to  inflict 
a  punishment  adequate  to  the  suppression  of  tlie  offence,  or  tlie 
correction  of  the  olfender,  was  the  inducement  therefore  for  the  pas- 
sage of  this  Jaw.  But  these  objects  will  be  defeated,  if  in  an  action 
of  debt  for  the  jienalty,  the  plaintiff  is  held  to  stricter  proof,  and  is 
required  to  adduce  higher  evidence  of  tit'e  than  would  enable 
him  to  recover  in  trespass.  I  can  discover  nothing  in  the  statute 
that  will  warrant  this  rule.  A  fact  that  is  not  in  issue  need  not 
be  proved.  In  this  action  the  title  to  the  land  is  not  ia  issue. 
The  act  forbidden  is  the  cutting  of  timber  belonging  to  some  per- 
son or  persons.  That  is  therefore  the  gist  of  the  action,  and  the 
only  question  to  be  tried.  If  the  defendant  can  show  title 
[*  584]  in  the  government,  tiiat  will  defeat  a  recovery;  because 
trespasses  upon  these  lands  are  not  within  the  statute, 
the  government    liaving  prescribed  a  different    punishment  for 
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trespassing  upon  its  lands  ;  in  addition  to  which  the  act  requires 
tlie  trees  to  be  upon  the  land  of  some  person  or  persons,  terms 
which  are  considered  not  to  embrace  the  government ;  and  this  was 
the  ground  upon  which  the  case  of  Wright  v.  BenneM,  3  Scara. 
258,  was  decided.  It  did  not  appear  from  the  declaration  in  that 
case,  whether  the  plaintiff  or  the  government  owned  the  land. 

That  the  statute  did  not  contemplate  any  investigation  or  proof 
of  title  in  a  trial  before  a  justice  is  manifest  from  the  requisition, 
that  when  a  defendant  sets  up  a  title,  the  justice  shall  dismiss 
the  parties,  and  suspend  the  proceedings;  but  if  tjie  defendant 
fails  to  establish  his  title,  then  the  claim  of  the  plainiiff  is  to  be 
considered|fis  confessed,  and  a  judgment  rendered  therefor.  No 
evidence  of  title  is  required  of  the  plaintiff,  and  the  defendant 
cannot  defeat  a  recovery  by  showing  title  in  a  third  person,  for 
that  would  involve  an  investigation  which  cannot  take  place  be- 
fore a  justice.  The  defendant  can  set  up  title  only  in  himself, 
and  then  the  burthen  of  proof  must  necessarily  rest  upon  himself. 
I  cannot  therefore  perceive  upon  what  principle  the  plaintiff  can 
be  held  to  the  production  of  the  highest  evidence  of  title,  in  this 
case;  for  if  it  cannot  be  required  of  him  before  a  justice,  it  cannot 
in  the  circuit  court,  inasmuch  as  this  case  is  brought  by  appeal 
from  a  justice  originally,  and  must  consequently  be  tried  by  the 
same  rules  that  are  prescribed  for  the  government  of  the  trial  be- 
fore the  justice. 

But  without  relying  upon  the  ground  of  this  being  an  appeal 
from  a  justice,  as  exempting  the  plaintiff  from  the  necessity  of 
iiroving  title  by  deed  or  pa,tent,  I  think,  that  from  a  fair  interpre- 
tation of  the  statute,  it  cannot  be  required  in  any  case.  It  was 
indispensable  to  a  description  of  the  offence  in  the  statute,  as  well 
as  in  the  suit,  to  designate  ownership  in  the  If^nd  in  suchtermsas 
would  discriminate  between  such  trespasses  as  are  forbidden,  and 
such  as  are  not.  The  want  of  that  discrimination  was  the  fatal 
defect  in  Wright  \.  Bennett.  Tlie  act  was  meant  to  apply  to  all 
the  lands  in  tlie  state,  except  such  as  belong  to  the  government, 
and  the  terms,  timber  growing  "upon  the  land  of  any  person  or 
persons,"  is  no  farther  descriptive  of  the  owner  of  the  land,  than 
is  necessary  to  make  this  discrimination.  Except  for  this  purpose, 
and  the  additional  one,  in  a  qui  tarn  suit,  of  showing  who  is  enti- 
tled to  a  moiety  of  the  penalty  that  may  be  recovered,  there  is  no 
object  in  requiring  any  designation  of  the  owner  of  the  land  upon 
which  the  trespass  is  committed.  In  the  imposition  of  this  penalty, 
as  in  other  cases  of  wanton  invasion  of  individual  rights,  for  which 
penalties  are  inflicted,  regard  was  had  to  the  public  interest  as  well 
as  the  protection  of  private  rights.  This  is  evinced  by  the  fact,  that 
half  of  the  penalty  is  given  to  the  prosecutor  as  an  inducement  to 
carry  it  into  effect;  and  no  preference  of  prior  right  of  action  is  al- 
lowed to  the  owner  of  the  land,  but  the  penalty  is  given 
to  whoever   will  first    sue   for    the  same,   without  any  [*585] 
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regard  to  ownership:  and  except  in  the  single  instance 
in  which  provision  is  made  for  the  defendant  to  assert  his  title. 
The  term  title  is  not  used  in  the  whole  statute,  and  it  is  only 
when  the  defendant  sets  up  title  in  himself  or  the  government 
that  it  can  become  the  subject  of  litigation,  or  contest,  in  an  ac- 
tion upon  the  statute,  and  then  it  is  seen  that  no  proof  is  required 
of  the  plaintiff,  but  that  the  onus  prohandi  rests  exclusively  upon 
the  defendant.  Under  any  other  circumstances  it  is  of  no  con- 
sequence to  the  defendant  in  whom  the  title  is  for  the  penalty  is 
incurred  by  the  trespass,  let  the  title  to  the  land  be  in  whom  it 
mav,  except  in  the  instance  named. 

From  these  circumstances  I  cannot  resist  the  be^f  that  the 
admissions  of  the  defendant,  that  the  plaintiff  was  the  owner  of 
the  land  upon  which  the  trees  were  cut,  was  legal  testimony 
upon  that  point.  It  must  be  admitted  that  if  any  testimony 
of  the  plaintiff's  title  is  admissible  the  admissions  of  the  defend- 
ant are,  and  to  exclude  all  parole  evidence  would,  in  some  cases, 
exclude  the  only  kind  of  testimony  by  which  the  plaintitt's  title 
can  be  established,  as  where  his  title  is  founded  upon  possession 
under  the  statute  of  limitation.  By  the  present  law  seven  years 
adverse  possession  gives  the  occupant  a  valid  title  against  all  the 
world,  with  some  exceptions,  and  only  twenty  years  was  required 
for  this  purpose  under  the  former  statute,  and  there  is  nothing  in 
this  case  that  shows  the  nature  of  the  plaintiff's  title,  nor  any- 
thing from  which  the  court  can  presume  that  he  holds  by  patent 
or  inheritance,  rather  than  under  the  statute  of  limitations.  But 
if  we  are  allowed  to  indulge  in  conjectures  upon  the  subject  tlie 
presumption  is  that  he  holds  by  that  kind  of  title  which  he 
proved;  that  is,  by  parol,  inasmuch  as  it  does  not  appear  that 
tliere  is  any  other  kind  in  existence.  When  the  plaintiff's  title  is 
admitted  by  the  defendant,  written  title  will  never  be  presumed, 
80  as  to  defeat  that  admitted.  4  Wend.  560.  Again,  the  statute 
authorizes  an  action  qui  tarn,  in  the  name  of  any  one  who  will  first 
sue  for  the  penalty.  How,  it  may  be  asked,  is  a  plaintiff,  who  is 
a  stranger  to  the  title  to  the  land,  able  to  adduce  the  evidence 
contended  for  in  support  of  his  action.  He  cannot  be  presumed 
to  know  more  of  the  nature  of  the  title,  or  the  evidences  by 
which  it  is  to  be  establislied,  than  any  other  one  having  no  inter- 
est in  or  connection  with  it.  And  even  if  he  should,  his  informa- 
tion will  avail  him  nothing,  because  he  has  neither  the  possession 
nor  control  of  the  title  papers,  nor  has  he  any  authority  to  com- 
pel a  production  of  the  evidences  of  title  by  the  owner  of  the 
land.  A  rule,  therefore,  that  would  require  of  the  plaintiff  the 
production  of  evidence  of  title  that  has  no  existence,  as  in  the 
case  of  title  founded  on  possession,  or  to  exnct  of  him  the  exhibi- 
tion of  that  character  of  testimony  which  is  neither  in  his  knowl- 
edge, possession,  or  control,  as  would  necessarily  be  the  case 
under  the   rule    contended   for,    in   a   qui   tarn    action,    would, 
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in  the  one  case,  nullify  the  act,  and  in  the  other  render  it  [*586] 
almost  totally  inoperative. 

A  like  unjust  and  partial,  consequence  would  result  from  the 
nature  of  the  estate  required  in  the  plaintiff  as  would  fi'om  the 
nature  of  the  proof  exacted  of  him.  If  an  absolute  fee  simple 
estate  in  the  land  is  required  to  be  proved  there  can  be  no  recov- 
ery under  the  statute,  for  a  trespass  upon  land  to  which  the 
plaintiff  has  only  an  equitable  title,  or  an  estate  for  life,  as  tenant 
by  the  courtesy,  or  in  dower,  or  an  estate  upon  condition,  rever- 
sion, or  remainder.  A  destruction  of  the  whole  of  the  timber, 
upon  lands  thus  held,  would  not  entitle  the  owner,  or  any  other 
one,  to  in^pose  the  penalty,  under  the  construction  contended  for. 
This  unequal  and  partial  operation,  which  denies  to  tiie  property 
of  one  a  means  of  protection  that  is  given  to  another,  was  cer- 
tainly never  intended,  and  would  be  obviated  by  such  a  construc- 
tion of  the  statute  as  would  allow  parol  proof  of  any  freehold 
estate,  to  authorize  a  recovery. 

This  would  be  in  accordance  with  the  well  settled  rules  of  con- 
struction, which  requires  that  a  statute  which  is  ambiguous  and 
susceptible  of  two  interpretations,  one  of  which  will  restrict  and 
obstruct  its  operation,  and  the  other  render  it  operative  and  effi- 
cient, shall  receive  that  construction  which  will  promote  its 
operation  and  efiioiency.  Such  a  construction  will  facilitate  the 
execution  of  the  law,  and  work  no  injustice  or  wrong  to  the  de- 
fendant. It  is  a  fundamental  principle  that  no  one  can  be  pun- 
ished twice  for  the  same  offence,  and  on  a  second  prosecution, 
for  the  same  offence,  the  identity  of  tlie  first  conviction  can  be 
established  with  equal  facility,  whether  obtained  upon  the  one  or 
the  other  kind  of  testimony;  and  a  mistake  in  the  ownership  of 
the  land  would  not  render  it  less  effectual. 

But  aside  from  the  reasons  deducible  from  the  statute  itself, 
upon  general  principles,  the  admissions  of  the  defendant  were 
competent  evidence  in  this  case;  and  this,  it  is  to  be  observed,  is 
the  only  question  to  be  decided.  It  is  a  general  rale  that  a  fact 
not  directly  in  issue  as  the  gist  of  the  action  may  be  proved  by 
secondary  evidence,  as  the  question  of  marriage  or  the  official 
character  of  a  man,  for  example.  When  these  questions  are  in 
issue  as  the  foundation  of  an  action  tliey  must  be  proved  by  the 
highest  character  of  evidence;  but  when  they  arise  collaterally, 
as  the  title  to  the  land  does  in  this  case,  they  are  capable  of  proof 
by  a  secondary  grade  of  evidence.  In  this  case  the  trespass  is  the 
gist  of  the  action  and  the  ownership  cannot  be  put  in  issue  but 
by  the  defendant's  setting  up  title.  It  is  a  collateral  fact,  to  be 
made  out  more  for  the  purpose  of  showing  where,  than  against 
whom,  the  offence  was  perpetrated. 

So,  too,  by  analogy  to  other  penal  or  criminal  prosecutions, 
parol  testimony  of  the  defendant's  admissions  was  competent 
testimony.     In  no  prosecution  for  an  offence  against  the  land  of 
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another,  is  it  ever  necessary  to  prove  title,  in  the  same 
[*  587  ]  manner  that  is  required  to  divest,  or  pass  title.  Take, 
for  instance,  the  case  of  a  prosecution  for  the  penalty  im- 
posed by  statute,  for  cutting  or  destroying  a  boundary  tree  or  other 
landmark,  to  the  injury  of  any  person  ;  or  a  prosecution  for  burn- 
ing a  dwelling  house,  the  property  of  any  other  person.  It  cannot 
be  controverted,  that  parol  testimony  of  the  admissions  of  the 
defendant  that  he  destroyed  the  landmark,  or  burned  the  house, 
as  cliarged,  would  be  competent  testimony  to  prove  either  of  these 
facts,  and  would  also  be  comj)etent  to  prove  the  title  to  the  land, 
as  cliarged  by  the  prosecutor.  Both  of  these  cases  are  like  the 
present  one,  and  the  language  of  the  statute  as  relates  to  the  own- 
ership of  the  land,  upon  which  the  offence  is  committed,  is  like 
that  used  in  creating  this  offence  for  which  the  defendant  is  prose- 
cuted in  this  case. 

To  ray  mind,  the  offences  of  cutting  or  removing  a  boundary 
tree,  to  tlie  injury  of  any  j)erson,  and  that  of  burning  a  house, 
tlie  property  of  any  other  person,  are  not  distinguishable,  in  prin- 
ciple from  the  offence  of  cutting  or  destroying  an  oak,  or  other 
tree,  standing  upon  land  belonging  to  any  other  person  or  persons. 
In  each  of  the  cases  the  act  forbidden,  and  for  which  the  penalty 
is  given,  is  an  unlawful  injury  of  the  real  estate  of  another  person. 
And  if  in  a  prosecution  for  either  of  the  offences,  parol  evidence 
ftf  the  admissions  of  the  defendant  are  legal  testimony,  that  the 
title  to  the  land  is  in  the  person  claiming,  or  charged  to  be  the 
owner,  it  would  seem  to  follow  conclusively  that  the  same  kind 
of  testimony  would  be  equally  legal,  to  prove  the  same  fact,  in  a 
j)rosecution  of  either  of  the  other  offences. 

In  all  the  cases  where  the  highest  evidence  is  required,  it  is 
because  the  testimony  already  given  shows  that  there  is  higher 
testimony  in  the  case ;  but  here  neither  the  testimony,  nor  any 
part  of  the  case  shows  the  existence  of  any  other  title  than  that 
proved  by  the  admissiv)ns  of  the  defendant.  And  in  no  case  has 
the  court,  upon  proof  of  one  title,  by  one  character  of  testimony, 
infei-red  the  existence  of  another  title,  or  the  existence  of  higher 
evidence,  than  that  produced.  The  testimony  must  show  it  in 
this  case  ;  the  admist;ions  of  the  defendant  do  not  show  the  plain- 
tiff to  have  any  written  evidence  of  title.  The  exclusion  of  the 
defendant's  admissions  of  guilt,  in  this  case,  forms  an  exception  in 
the  whole  catalogue  of  crimes.  It  \s  admitted,  even  in  prosecu- 
tions for  bigamy,  in  many  states,  and  the  reason  for  its  rejection 
in  sucli  cases,  when  it  is  not  admitted,  is  because  the  confession 
may  be  induced  to  escape  the  odium  of  illicit  intercourse. 

But  tliere  is  another  view  to  be  taken  of  this  question.  Allow- 
ing that  it  was  necessary  in  this  case  for  the  plaintiff  to  prove  title 
to  the  land,  the  legality,  and  sufficiency  of  the  parol  proof  of 
the  admissions  of  the  defendant,  for  that  purpose,  is  fully  estab- 
lished by  authority.     In    the  ease  oi  Jackson,  ex.  dem.  ^.Dennis., 

60S 


1843.]  '  Appendix.  588 

4  WeuJ.  560,  this  point  came  directly  before  the  court,  and  it 
was  decided  that  the  plaintiff  might  give  evidence  of  the 
parol  admissions  of  the  defendant,  that  the  plain-'iff  was  [*  588] 
the  owner  of  the  kind  in  controversy.  This  is  directly 
upon  the  question  to  be  determined  in  this  case.  The  only  evi- 
dence of  the  plaintiff's  tide  was  the  parol  admissions  of  the  de- 
fendant, and  there  the  plaintiff  was  allowed  to  prove  by  parol,  and 
they  were  held  siifhcient  to  entitle  him  to  recover. 

In  the  case  of  Jackson^  ex.  dem.  v.  Oole,  4  Cowen,  593,  the  point 
was  also  decided,  and  the  parol  acknovrledgments  of  the  defend- 
ant were  allowed  to  be  good  evidence  of  the  plaintiff's  title.  In 
the  opinion  delivered  in  this  case,  the  court  has  reviewed  all  the 
decisions  upon  this  question,  and  after  stating  the  admission  of  the 
defendant,  which  was,  in  effect, "  that  the  land  in  controversy  be- 
longed to  Mrs.  Cooper,"  under  whom  the  plaintiff  claimed,  the 
court  proceeds  to  say  :  "  The  admissions  of  the  defendant  da  not 
fall  within  the  class  of  cases  in  which  it  has  been  held  that 
parol  acknowledgments,  as  to  the  title  of  real  estate,  are  inad- 
missible. I  think  it  will  be  found  in  all  these  cases,  either  that 
a  title  had  been  previously  made  out,  which  was  sought  to  be  di- 
vested by  parol  admissions,  contrary  to  the  statute  of  frauds,  or  it 
appeared  from  the  acknowledgments  themselves,  that  there  had 
been  written  conveyances,  and  that  the  admissions,  therefore, 
were  not  the  best  evidence  that  existed  in  the  case." 

These  decisions  are  immediately  upon  the  question  as  to  the 
admissibility  of  parol  declarations  to  prove  title  to  land,  and  being 
in  cases  in  which  the  title,  and  not  the  possession  of  land,  was  in 
controversy,  they  must  be  considered  as  settling  the  point,  as  far 
as  the  authority  of  the  supreme  court  of  New  York  can  do  so. 
And  as  the  decisions  of  that  court  are  generally  considered  en- 
titled to  great  respect,  I  think  they  may  be  considered  as  having 
settled  this  question  correctly,  especially  as  there  is  no  authority 
produced  that  questions  their  correctness.  Upon  the  authority  of 
the  cases  cited,  therefore,  and  upon  principle,  I  must  consider  the 
acknowledgments  of  the  defendant  good  evidence.  In  this  case, 
as  in  those  referred  to,  there  was  no  evidence  of  any  written  title, 
and  no  claim  even  of  any  title  by  the  defendant  here.  The  tes- 
timony cannot  operate,  therefore,  to  divest  or  transfer  any  title, 
contrary  to  the  statute  of  frauds,  which  is  the  only  reason  for  ex- 
cluding parol  testimony  in  any  case. 

For  these  reasons  1  feel  constrained  to  dissent  from  the  opinion 
of  the  majority  of  the  court. 
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ABATEMENT.    See  Appeal,  2,  5,  6  ;  Guardian,  10  ;  Practice,  2. 

ABBREVIATION.    See  Recognizance,  10. 

ACCIDENT.     See  Chancery,  43,  51  ;  Mistake. 

ACCORD  AND  SATISFACTION.    See  Interest;  Payment;  Pleading,  9,  10. 

ACCOUNT.     See  Appeal,  g,  10,  11  ;  Partnership. 

ACKNOWLEDGMENT  OF  DEEDS.     See  Deed,  i  ;  Evidence  20. 

ACTION. 

1.  It  is  a  general  rule  that  a  suit  must  be  brought  in  the  name  of  him  who  has 
the  legal  interest.     But  this  rule  has  its  exceptions.     Alanlove  v  McHatton  et  al.  96. 

2.  Under  the  act  of  January  31,  1835,  "  Regulating  the  mode  of  granting  license 
to  clock  pedlars,"  an  action  cannot  be  commenced  in  the  name  of  the  people; 
it  should  be  brought  in  the  name  of  the  county,  or  of  the  informer,  for  the  use  of 
the  county  and  himself,     Higby  v.  The  People,  166. 

3.  Semble,  That  where  a  plaintiff  is  injustice  and  conscience  entitled  to  a  thing 
or  sum  of  money  of  the  defendant,  he  may  recover  it ;  not  where  there  is  simply  a 
moral  obligation,  but  where  there  is  a  legal  or  equitable  obligation  on  the  defendant 
to  let  him  have  it.     England  v.  Clark,  492. 

4.  Semble,  That  where  a  constable  sells  property  not  liable  to  execution,  if  he 
has  not  paid  over  the  purchase  money,  it  maybe  recovered  back  of  him.      Ibid. 

5.  The  plaintiff  in  an  execution  is  not  liable  to  an  action  by  the  purchaser  of 
personal  property  on  execution,  the  title  of  which  fails.  Quere.  Whether  such 
action  can  be  sustained  against  the  defendant  in  the  execution.     Jbid. 

See  Bailment  ;  Bankrupt  ;  Evidence.  4,  5,  7  ;  Guardian,  g,  10  ;  Interest; 

Officer,   i;    Promissory  Note;  Replevin;  Sale  on  Execution,  3;  School 

Commissioner,  i,  5;  Slander;  Trespass. 
ADMINISTRATOR.     See  Executor. 
ADMISSION.     See  Evidence,  ii. 
ADVERTISEMENT.     See  Evidence,  i. 

AFFIDAVIT.    See  Bill  of  Exceptions,  3 ;  New  Trial,  4,5;  Practice,  9, 
AGENT  AND  PRINCIPAL. 

1.  A  fiscal  agent,  whether  of  a  government,  a  corporation,  or  an  individual,  is 
held  to  the  strictest  accountability,  and  never  permitted,  at  the  expense  of  his 
principal,  to  speculate  with  the  funds  of  the  latter  in  his  hands.  Haviiltonet  al.v. 
Cook  Co.  524. 

2.  In  order  to  make  an  adopted  agency,  the  acts  performed  must  be  such  as 
would  make  the  agent  responsible,  if  not  assumed  by  the  principal.  Doyle  et  al.  v. 
Teas  Hal.   250. 

See  Appeal  5 ;  Bank,  4  ;  Guardian,  i  ;  School  Commissioner, 
AGREED  CASE,     See  Pleading,  15. 
ALTERATION.     See  Promissory  Note,  7. 
AMBIGUITY.     See  Contract,  i,  4,  7- 
AMENDMENT. 

Where  the  demise  alleged  in  a  declaration  in  ejectment  had  expired  previous  to 
the  decision  of  the  cause,  the  court  permitted  the  record  to  be  amended  by  striking 
out  the  word  "five"  before  the  word  years,  in  the  demise,  and  inserting    the  word 
"  ten."     Hill  et  al.  v.  Leonard,  142. 
See  Appeal,  g,  ii. 
ANNUITY  DEEDS.  ,  See  Usury,  4. 
APPEAL.     From  Justice. 

I.  The  "  Act  to  amend  the  several  laws  in  relation  to  appeal  bonds  and  the  trial 
of  appeals,"  approved  March  2, 1 83g.  inhibits  the  appellant  from  objecting,  in  the 
circuit  court,  to  the  sufficiency  of  the  summons  issued  by  the  justice,  the  service 
thereof  upon  him.  or  to  "  any  illegality  or  irregularity  in  the  proceedings  of  the 
justice,"  in  cases  where  no  summons  is  by  law  required  to  be  issued;  as  in  cases  of 
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trial  and  judgment,  without  process,  by  consent,  suits  commenced  by  attachment, 
trials  of  right  of  properly,  etc.  But  the  appellant  may  still  object,  in  the  ciicuit 
court,  that  ihe  juugment  of  tiie  justice  was  rendered  against  him  wholly  without  his 
knowledge  or  consent,  where  no  summons  or  other  process  whatever  has  been  issued 
against  him,  or  where  there  has  been  no  service  of  the  process  upon  the  defendant, 
and  no  notice  to  him,  aciual  or  constructive,  of  the  pendency  of  the  suit  before  the 
justice.  In  these  cases,  and  in  no  other,  where  the  justice  has  jurisdiction  of  the 
subj:-ct  matter  of  the  suit,  the  circuit  court  should,  on  motion  of  the  appellant, 
dismiss  the  suit,  and  reverse  the  judgment.      Bines  et  al.  v.  Proctor  et  al.   1 76. 

2.  Objections  to  the  proceedings  of  ihe  justice,  on  the  ground  that  the  defendant 
has  had  no  notice,  or  but  an  insufficient  notice  of  such  proceedings,  are  in  the  na- 
ture of  a  plea  in  abatement  to  the  jurisdiction  of  the  justice,  and  are  required  to  be 
made  at  the  first  moment  at  which  the  defendant  is  able  to  make  them.  Where 
he  has  had  no  notice,  this  is  on  appeal  to  the  circuit  court ;  but  it  is  otherwise, 
where  the  defendant  has  had  notice  of  the  proceedings  before  the  justice,  although, 
not  strictly  such  as  the  law  requires.     Ibid. 

3.  It  is  not  error  for  the  circuit  court  to  admit  a  party  to  a  suit  in  that  court, 
brought  there  by  appeal  from  a  justice  of  the  peace;  to  testify  in  the  cause,  unless 
it  appears,  from  the  bill  of  exceptions,  that  his  testimony  was  improper.  Parsons 
V.  Duna-ivay,  194. 

4.  The  provisions  of  §  3  of  "  An  Act  to  amend  the  several  laws  in  relation  to 
appeals,"  are  only  directory  to  the  justice,  prescribing  a  ministerial  duty  to  be  per- 
formed by  him,  within  a  limited  lime;  the  performance  of  which,  if  neglected,  may 
be  enforced  by  the  circuit  court.     Little  v.  Smith,  402. 

5.  When  a  party  appealing  from  the  judgment  of  a  justice  of  the  peace  has 
entered  into  the  appeal  bond,  and  the  same  i^  accepted  and  approved  by  the  justice, 
the  appeal  is  taken  ;  and  the  neglect  of  the  justice  to  return  the  papers  to  the  office 
of  the  clerk,  within  the  time  limited  by  the  statute,  does  not  defeat  the  appeal.  The 
justice  is  the  officer  of  the  law,  and  not  the  agent  of  the  party.     Ibid. 

6.  Where  a  justice  of  the  peace  neglects  to  return  an  appeal  bond,  etc.,  the  ap- 
pellant should  apply  to  the  circuit  court  to  compel  him  to  make  such  return;  and  in 
default  of  such  application,  the  court,  in  its  discretion,  may  dismiss  the  appeal. 
Ibid. 

7.  The  case  of  Campbell  v.  Quinlin,  3  Scam.  288,  is  overruled.     Ibid. 

8.  In  computing  the  twenty  days  within  which  an  appeal  bond  is  to  be  filed  in 
the  clerk's  office  by  the  justice  of  the  peace  taking  the  same,  the  day  on  which  the 
bond  is  taken  isto  be  excluded,  and  the  day  of  filing  the  same  included.  But  where 
the  bond  is  not  filed  within  the  twenty  days,  it  is  error  for  the  court  to  dismiss  the 
appeal  for  that  cause.     Ewing  et  al.  v.  Bailey,  421. 

9.  In  case  of  appeal  from  a  judgment  of  a  justice  of  the  peace  to  the  circuit 
court,  the  defendant,  if  he  appeared  on  the  trial  before  the  justice,  cannot  demand, 
as  a  matter  of  rignt,  to  file  his  account  for  the  first  time,  or  to  file  additional  items 
thereof,  in  ihe  circuit  court ;  but  in  such  cases  the  court  may,  in  its  discretion,  for 
sufficient  cause  shown,  permit  such  new  or  amended  account  to  be  filed,  Webb  v. 
Lasater,  547. 

10.  If  a  defendant  appears  before  the  justice,  at  the  time  of  the  trial,  and  there 
exhibits  no  account,  the  plaintiff  is  justified  in  supposing  that  he  intended  making 
no  defence,  and  he  may  consequently  reasonably  be  presumed  to  be  surprised  by  the 
filing  of  such  account  in  the  circuit  court.  The  court  should,  therefore,  in  such 
cases,  grant  the  plaintiff  a  continuance,  on  the  ground  of  surprise,  if  in  the  judgment 
of  ihe  court,  such  continuance  is  necessary  to  enable  the  plaintiff  to  meet  and  dis- 
prove the  new  or  amended  account  thus  filed.     Ibid. 

11.  The  filing  of  a  new  or  amended  account  should  regularly  be  asked  for  and 
obtained,  before  the  commencement  of  the  trial  in  the  circuit  court.     Ibid. 

From  Probatk  Justice. 

12.  Appeals  may  be  taken  from  the  decisions  of  probate  justices  of  the  peace,  in 
all  cases  not  included  in  §g  3  and  4  of  the  "Act  to  provide  for  the  election  of  Pro- 
bate Justices  of  the  Peace,"  in  the  manner  provided  in  the  statute  of  wills  for  ap- 
pealing from  the  old  probate  court.     Scott  v.  Croquet  al .  185. 

13.  An  appeal  from  the  decision  of  a  probate  justice,  in  allowing  claims  against 
.^n  estate,  maybe  taken  by  tendering  a  bill  of  exceptions  to  the  decision,  and  enter- 
ing into  bond,  within  ninety  days,  as  prescribed  in  the  statute  of  wills;  and  this  is 
the  course  to  be  pursued  to  obtain  a  review  of  such  decision.     Ibid. 

See  Probate  Justice. 
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From  Circuit  Court. 

14.  An  appeal  from  the  circuit  court  to  the  Supreme  court  can  only  be  taken  or 
made  in  term  lime,  although  perfected  afterwards.  Where  thirty  days  intervene 
between  the  date  of  the  order  of  the  court  granting  the  appeal,  and  the  first  day 
of  the  next  term  of  the  Supreme  court,  the  record  must  be  filed  within  the  first 
three  days  of  that  term,  although  the  time  between  the  filing  of  the  bond  and  the 
next  term  of  the  Supreme  court  may  be  less  than  thirty  days.  Vance  v.  Schuyler 
et  al.  287. 

15.  Where  an  appeal  is  taken  to  the  Supreme  court,  unless  the  record  is  filed 
within  the  first  three  days  of  the  next  term  of  the  Supreme  court,  which  happens 
thirty  days  after  the  appeal  is  taken,  or  an  extension  of  the  time  for  filing  the  same 
is  obtained  within  the  three  days,  the  appeal  must  be  dismissed.  It  is  not  sufficient 
to  file  a  motion  for  this  purpose  within  the  three  days.  Ftink  v.  Phelps,  581. 
See  Costs,  i,  7;  Evidrnce,  2  ;    Justice  of  the  Peace,  2;    Supreme  Court. 

APPEARANCE.     See  Practice,  2. 

APPLICATION  OF  PAYMENTS.     See  Chancery,  29. 

ASSAULT  AND  B.JiTTERY.     See  Criminal  Law,  4. 

ASSESSMENT  OF  DAMAGES.     See  Damages. 

ASSETS.    See  Bankrupt. 

ASSIGNMENT.  ASSIGNOR,  AND  ASSIGNEE.     See  Bankrupt;  Indenture; 
Promissory  Note. 

ATTACHMENT,    See  Officer,  ii. 

ATTORNEY.    See  Agent. 

AUDITOR.     See  Def.d  6;  Execution,  5. 

BAIL.     See  Replevin,  9. 

BAILMENT. 

1.  If  a  bailee  for  a  special  purpose  use  the  property  for  another  purpose,  with- 
out leave  of  the  owner,  he  is  liable  as  for  a  conversion  ;  yet  this  should  be  under- 
stood only  of  such  an  use  as  occasions  an  injury  or  damage ;  and  that  damage  or 
injury,  and  not  the  value  of  the  property,  would  be  the  measure  of  damages  to  be 
recovered,  if  the  property  be  returned.  Where  no  injury  is  sustained,  only  nomi- 
nal damages  can  be  recovered.      Johnson  v.  Weedman,  497. 

2.  Such  use  of  property  by  a  bailee,  as  is  without  detriment  to  the  bailor,  does 
not  amount  to  a  conversion.     Ibid. 

3.  Where  a  horse  was  delivered  by  the  plaintiff  to  the  defendant,  to  be  agisted 
and  fed,  for  a  valuable  consideration,  and  the  defendant,  without  the  authority  of 
the  plaintiff",  rode  the  horse  fifteen  miles,  and  the  horse  died  a  few  hours  afterwards, 
but  not  in  consequence  of  the  riding:  Held.,  that  the  plaintiff  could  not  sustain  an 
action  for  trover  and  conversion.     Ibid. 

See  Payment. 
BANK. 

I  The  State  Bank  of  Illinois  off'ered  a  reward  for  the  discovery  of  a  robber  ; 
one-half  for  the  detection  of  the  person  or  persons  concerned  in  the  vobbery,  and 
the  other  half  for  the  recovery  of  the  money  stolen,  or  in  proportion  for  ihe  amount 
recovered.  After  the  publication  of  the  off"er  of  the  reward,  the  president  of  the 
bank  ascertained  who  committed  the  robbery,  by  the  confession  of  the  robber,  and 
recovered  from  him  the  greater  part  of  the  money  taken.  The  president  promised 
the  robber  that  he  would  not  disclose  the  fact  of  his  guilt  to  any  person  except  the 
president  of  the  branch  bank  where  the  robbery  was  committed,  unless  required  to 
make  the  disclosure  before  a  court  of  justice  ;  and  he  did  not  disclose  the  fact  until 
after  the  arrest  of  the  robber.  One  of  the  directors  of  the  branch  bank  subsequently 
made  affidavit  charging  the  robber  with  the  crime,  upon  which  a  warrant  was  issued, 
and  the  robber  arrested  and  committed  to  jail,  from  which  he  escaped  without  a 
trial.  The  director  received  no  compensation  for  his  services  as  director.  Before 
he  made  the  affidavit,  the  fact  of  the  recovery  of  the  money  was  known  to  this  di- 
rector and  several  others,  and  the  citizens  of  the  town  where  the  robbery  was 
committed  were  generally  aware  of  the  same  fact:  Held,  that  a  discovery  of  the 
person  who  was  guilty  of  the  offence,  and  a  communication  of  the  discovery  to  the 
bank,  would  be  such  a  detection  as  the  notice  required  ;  and  this  might  be  done 
without  either  an  arrest  or  commitment  of  the  offender.  If  the  money  had  been 
previously  obtained,  a  party  detecting  the  robber,  and  giving  notice  to  the  bank, 
would  be  entitled  to  receive  one-half  of  the  reward  ;  but  no  person  could  claim  any 
portion  of  the  reward,  except  the   individual  who  first  ascertained  who  took  the 


592  Index. 

BAN  K — Cojitinued. 
money,  and  gave  to  the   bank  the  earliest   information  thereof:  Held,  also,  that  the 
president  of  the  bank  discovered  the    robbery,  and  that  the   director  did  not,  and 
that    he  was   not  entitled  to   any   portion  of  the   money.      Stacy  v.  State  Bank  of 
Illinois^  94. 

2.  A  director  of  a  bank  cannot  claim  a  reward  ofifered  by  the  bank  for  the  dis- 
covery of  the  robber  of  the  bank,  and  the  recovery  of  the  money  stolen.  It  is  his 
duty,  in  such  a  case,  whether  he  is  paid  for  his  services  or  not,  if  he  obtains  any 
inlormation  which  may  lead  to  the  recovery  of  the  money  taken,  or  to  the  detection 
of  the  thief,  to  communicate  it  promptly  to  the  bank,  without  reward.     Ibid. 

3.  Where  a  bank  gave  .general  notice  to  its  depositors,  that  it  would  pay  its 
deposits  only  in  its  own  notes,  a  plea  to  an  action  against  it  for  non-payment  of  a 
deposit,  in  current  bank  notes,  which  avers  a  tender  of  the  notes  of  the  bank,  with- 
out alleging  that  they  were  current  at  the  time  of  the  tender,  is  bad,  on  demurrer. 
Bank  of  Illinois  v.  King,   200. 

4.  Thomas  Batty,  Jr.,  authorized  his  attorney  to  check  upon  a  bank  for  his 
deposits  therein.  The  attorney  drew  and  presented  the  check,  but  omitted  to  affix 
"Jr."  to  the  name  of  his  principal  in  the  check.  Held,  that  the  refusal  to  pay 
could  not  be  justified  upon  the  ground  of  this  omission,  no  objection  having  been 
taken  to  the  signature  at  the  time  :  Held,  also,  that  the  letter  authorizing  his  attor- 
ney to  draw  the  money  was  properly  received  in  evidence.  State  Bank  of  Illinois 
\.  Batty,  201. 

See  Indict-ment,  7  ;  Interest  ;  School  Commissioner  ;  Tax. 
BANKRUPT. 

1.  It  is  a  well  settled  principle  of  law,  that  by  a  decree  of  bankruptcy,  the  as- 
signee succeeds  immediately  to  all  the  rights  and  interests  of  the  bankrupt,  to  just  the 
same  extent  that  the  bankrupt  himself  had  them,  and  subject  to  and  affected  by  all 
the  equities,  liens,  and  encumbrances  existing  against  them  in  the  hands  of  the 
bankrupt.  The  assignee  is  not  a  bona  fide  purchaser  for  a  valuable  consideration, 
but  he  rather  acquires  a  title  by  operation  of  law  ;  and  the  title  comes  into  his  hands 
in  no  more  perfect  condition  than  it  left  the  hands  of  the  bankrupt.  Indeed,  the 
assignee  may  be  considered  rather  as  a  volunteer,  than  a  purchaser,  and  takes  the 
title  divested  of  no  lien  or  equiiy  previously  created,  either  by  operation  of  law,  or 
the  act  of  the  bankrupt.      I'alcott  v.  Dudley,  435. 

2.  But  although  the  assignee  succeeds  to  all  the  legal  title  of  the  bankrupt,  still 
he  does  not,  in  all  cases,  succeed  to  all  his  rights  of  possession,  and  particularly  so 
in  case  of  the  bankruptcy  of  one  member  of  a  partnership.  By  the  decree  of  bank- 
ruptcy, the  partnership  is  dissolved,  and  that  which  was  a  joint  tenancy  between 
the  former  members  of  the  firm,  becomes  a  tenancy  in  common  between  the  remain- 
ing partner  and  the  assignee;  and,  unlike  the  ordinary  case  of  a  tenancy  in  com- 
mon, where  both  tenants  are  entitled  to  the  possession,  the  remaining  partner  alone 
is  entitled  to  the  possession,  disposition,  and  control  of  the  paitnership  effects,  and 
the  assignee  is  only  entitled  to  an  account  of  the  bankrupt's  share  of  the  partnership 
effects,  after  the  payment  of  the  partnership  debts.     Ibid. 

3.  By  the  decree  of  bankruptcy  the  bankrupt  partner  becomes  civiliter  viortuus, 
so  far  as  the  partnership  effects  and  creditors  are  concerned,  and  the  assignee 
becomes  the  personal  representative  of  the  bankiupt,  like  an  executor  or  adminis- 
trator, and,  as  in  case  of  the  death  of  one  partner,  the  other  partner  succeeds  to 
the  rights  of  survivorship,  and  the  creditors  of  the  firm  are  entitled  to  be  first  paid 
out  of  the  partnership  effects,  before  the  individual  creditors  of  the  bankrupt  can 
come  in  for  any  share  of  those  effects.     Ibid. 

4.  Upon  the  decree  of  bankruptcy  or  death  of  one  member  of  a  partnership,  or 
dissolution  by  agreement,  the  artificial  or  civil  person,  which  was  the  creature  of 
the  partnership  articles,  ceases  to  exist;  and  the  effects  belonging  to  the  paitnership 
are  the  assets  of  that  civil  person,  out  of  which  its  creditors  are  entitled  first  to  be 
paid  ;  and  into  whose  hands  soever  those  assets  go,  as  the  administrator  or  repre- 
sentative of  that  artificial  being,  they  must  be  held  in  trust  for  the  payment  of  those 
debts;  and  after  they  are  paid,  the  former  partners,  as  their  representatives,  have 
an  interest  in  ihe  surplus.     Ibid. 

5.  'ihe  assignee  of  a  bankrupt  has  an  interest  only  in  a  just  division  of  what  is 
left  after  paying  the  partnership  debts.     Ibid. 

6.  A  dormant  partner,  by  permitting  the  ostensible  partner  to  carry  on  business 
in  his  own  name,  is,  as  is  also  his  assignee  in  bankruptcy,  forever  estopped  from 
denying  the  sole  interest  of  the  latter,  when  the  rights  of  third  persons  inter- 
vene.    Ibid. 
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7.  Where  one  of  two  partners  was  decreed  a  bankrupt,  and  upon  the  same  day 
a  judgment  was  rendered  against  the  other  partner,  for  a  partnership  debt,  upon 
which  execution  was  issued  and  placed  in  the  hands  of  the  officer,  and  while  the 
execution  was  in  the  hands  of  the  officer,  but  before  the  same  was  actually  levied, 
the  assignee  of  the  bankrupt  partner,  with  the  assent  of  the  other  partner,  who  was 
insolvent,  took  possession  of  the  personal  property  of  the  partnership,  and  the 
officer  suDsequently  forcibly  took  it  out  of  the  possession  of  the  assignee,  by  breaking 
the  lock  of  the  storehouse  where  the  same  was  kept,  and  sold  it  on  the  execution  : 
Held,  that  an  action  of  trespass  could  not  be  maintained  by  the  assignee  against  the 
officer,  and  that  the  plaintiffs  in  the  execution  had  an  equitable  lien  upon  this 
property,  and  had  the  right  to  pursue  it  wherever  they  couid  find  it,  at  any  time 
before  it  passed  into  the  hands  of  a  bona  fide  purchaser;  and  that  the  plaintiffs,  by 
their  judgment  and  execution,  acquired  a  lien  of  which  they  could  not  be  divested 
by  any  act  of  the  judgment  debtor,  or  the  assignee  of  the  bankrupt.     Ibid. 

8.  Semble,  That  a  court  of  equity,  in  its  discretion,  may  give  the  control  and 
disposition  of  partnership  effects  to  the  assignee  of  a  bankrupt  partner,  or  to  the 
executor  or  administrator  of  a  deceased  one,  where  it  is  shown  that  the  partner  is 
insolvent,  or  where  it  is  shown  that  there  is  danger  that  the  partnership  property 
will  be  squandered  or  misapplied  ;  but  in  doing  this,  so  far  from  divesting  or  dis- 
turbing liens,  either  legal  or  equitable,  which  creditors  of  the  firm,  or  third  persons, 
may  have  in  the  property,  it  will  take  care  to  preserve  and  enforce  them.     Ibid. 

9.  Upon  the  bankruptcy  of  one  of  two  partners,  if  the  administration  of  the  assets 
of  the  partnership  conies  into  the  hands  of  the  assignee  of  the  bankrupt,  the  pro- 
ceeds cannot  be  applied  in  payment  of  the  expenses  of  the  bankrupt  proceedings. 
Ibid. 

10.  Semble,  That  where  a  sheriff  levies  upon  the  estate  of  a  bankrupt,  after  a 
secret  act  of  bankruptcy,  although  unknown  to  him,  and  sells  the  same,  and  pays 
over  the  proceeds,  the  assignee  of  the  bankrupt  may  sustain  an  action  for  the 
same.     England  v.  Clark,  490. 

BILL  OF  EXCEPTIONS. 

1.  It  is  the  duty  of  a  party  excepting  to  the  decision  of  a  court,  to  set  out  in 
his  bill  of  exceptions  the  whole  matter  necessary  to  make  the  very  truth  and  right  of 
that  matter  appear;  and  the  omission  will  be  taken  most  strongly  against  him. 
McKee  v.  Ingalls,  34. 

2.  A  witness  is  not  always  incompetent,  because  he  is  interested  in  the  event  of 
a  suit.  If  his  interest  is  balanced,  or  against  the  party  calling  him,  he  is  competent. 
A  party  excepting  to  the  decision  of  a  circuit  court  in  refusing  to  exclude  a  deposi- 
tion because  the  witness  is  interested  in  the  event  of  the  suit,  must  state  in  his  bill 
of  exceptions  the  nature  of  that  interest ;  otherwise  his  exceptions  will  be  unavail- 
ing.    Stokes  V.  Kane,   167. 

3.  Where  an  affidavit  made  upon  a  motion  for  a  new  trial  is  copied  into  the 
record  of  the  cause,  it  does  not  become  a  part  thereof.  To  make  it  such  it  should 
be  incorporated  into  a  bill  of  exceptions,  which  a  party  must  always  take,  in  order 
to  present  to  the  supreme  court  the  evidence  on  which  he  relies  in  support  of  his 
motion.     Saunders  v.  l\Ic Collins,  420. 

4.  Where  the  error  relied  upon  to  reverse  a  judgment  is,  that  the  court  below 
ought  to  have  granted  a  new  trial,  for  the  reason  that  the  verdict  was  contrary  to  evi- 
dence, the  bill  of  exceptions  should  state  that  the  whole  evidence  is  disclosed  therein, 
otherwise  it  cannot  be  the  basis  of  an  assignment  of  error.     Rowan  v.  Dosh,  461. 

5.  The  supreme  court  will  presume,  where  the  bill  of  exceptions  states  that  a 
juror  was  discharged  upon  his  being  objected  to  because  he  was  related  to  one  of  the 
parties,  that  evidence  of  that  fact  was  produced  in  the  court  below.  Thomas  v. 
Leonard,  557. 

See  Appeal,  3,  13;  New  Trial,  i,  2  ;  Practice,  g,  25. 
BOND. 

1.  The  obligors  in  a  bond  given  upon  replevying  a  fee  bill  under  §  7  of  the  "  Act 
regulating  the  Salaries,  Fees,"  etc.,  cannot  object  to  ihevalidity  of  the  bond,  because 
its  condition  is  not  literally  in  accordance  with  the  statute.  Such  a  bond  is  a  volun- 
tary one,  and  the  obligors  cannot  take  advantage  of  their  own  neglect  to  use  the 
words  of  the  statute.     Balliui^all  v.  Carpenter  et  al.  30S. 

2.  The  statute  provides  for  a  party's  replevying  a  fee-bill  upon  giving  bond  "to 
pay  the  same  at  the  next  ensuing  circuit  court  of  his  county  ;"  but  a  bond  with  this 
condition,  "  Now  if  the  said  obligor  shall  present  said  fee-bill  at  the  next  term  of 
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the  circuit  court  for  said  county,  and  if  the  same  be  adjudged  to  contain  any  item 
or  charge  not   auihorized   by  law,   or  for  services  not  actually  rendered,  then  this 
bond  lo  be  void,"  is  in  conformity  with  the  spirit  and  policy  of  the  statute,  and 
valid.     Ibid. 
See  Appeals,  5,  6,  7,  S,  13,  14;  Constable;  County  Commissioner  ;  Plead- 
ings, 8;  Recognizance,  2;  Recorder;  Replevin,  9;  Vendor,  12,  22. 
BUILDINGS.     See  corporations,  6,  7. 

case;  overruled. 

The  case  ot  Campbell  v.  Quinlin,  3  Scam.  288,  is  overruled.  Little  v.  Smith,  402. 

CAVEAT  EMPTOR.     See  Guardian,  8  ;  Sale  on  Executions,  2. 

CERTAINTY.    See  Contract,  i,  3,  6,  7  ;  iNDicrMENT,  3,  11  ;  Mechanic's  Lien, 
4  ;  Sale  ox  Execution,  i  ;  Verdict. 

CERTIFICATE. 

X.  The  certificate  of  a  register  of  a  land  office,  from  the  records  of  his  office,  of 
the  purchase  of  a  tract  of  land,  and  of  the  fact  that  there  had  been  a  corrected  sur- 
vey of  the  tract,  and  there  was  due  from  the  purchasers  a  certain  amount  of  money 
for  a  certain  number  of  acres  of  land  included  in  the  purchase,  which  had  not  been 
included  in  the  former  survey  under  which  the  purchase  was  made,  and  that 
the  same  had  been  paid  by  a  person  therein  named,  is  admissible  in  evidence  under 
the  statute  making  the  register's  certificate  evidence  of  matters  appearing  of  record 
in  his  office.     Russell  \.   IVhiteside,  10. 

2.  Where  a  record  shows  that  the  certificate  of  a  register  of  a  land  office  was 
received  in  evidence,  the  court  will  presume  that  proof  of  his  official  character  and 
handwriting  were  previously  made,  unless  a  contrary  statement  is  contained  in  the 
bill  of  exceptions;  and  where  the  record  shows  that  a  certified  copy  of  a  deed, 
recorded  in  the  recorder's  office  of  the  proper  county,  was  admitted  in  evidence  in 
the  court  below,  and  it  does  not  appear  that  any  question  was  made  in  that  court, 
as  to  the  loss  of  the  original  deed,  or  the  inability  of  the  plaintiff  to  produce  it,  the 
supreme  court  will  presume  that  the  loss  or  inability  was  admitted  or  proved  in  the 
court  below.     Ibid. 

3.  The  certificate  of  the  receiver  of  a  land  office,  of  the  receipt  of  the  purchase 
money  for  a  tract  of  land,  is  not  evidence  of  title  thereto.  Carson  et  al.  v.  Alerle 
et  al.  363. 

4.  A  clerk's  certificate  of  the  official  character  of  a  justice  of  the  peace,  which 
certifies  that  he  was  such  officer  at  the  date  of  the  certificate,  is  not  evidence  of  the 
official  character  of  the  justice,  at  a  prior  time  when  he  rendered  a  judgment  which 
he  had  certified  to  ;  nor  is  sucli  certificate  of  the  clerk  aided  by  the  certificate  of  the 
presiding  judge,  that  it  is  in  due  form  of  law.     Morrison  v.  Hinton^  459. 

See  Deed,  i  ;  Change  of  Venue,  i,  2 ;  Evidence,  20,  21,  22  ;  Practice,  9,  16, 
30,  35;  Recognizance,  10;  Recorder;  Supersedeas;  Trespass,  3,4. 
CHANCERY.     Fa>tics. 

1.  It  is  a  general  rule  in  chancery,  that  all  persons  interested  in  the  subject 
matter  of  the  litigation,  whether  it  be  a  legal  or  equitable  interest,  should  be  made 
parties,  so  that  the  court  may  settle  all  their  rights  at  once,  and  thus  prevent  a  mul- 
tiplicity of  suits.  To  this  rule  there  are  necessarily  many  exceptions.  One  general 
rule,  however,  governs  all  of  ihcbc  exceptions,  and  that  is,  "  that  as  the  object  of 
the  rule  is  to  accomplish  the  purposes  of  justice,  between  all  of  the  parties,  and  as 
it  is  a  rule  founded  in  some  sort  upon  public  convenience  and  policy,  rather  than 
upon  positive  principles  of  municipal  or  general  jurisprudence,  courts  of  equity  will 
not  suffer  it  to  be  .Tpplicd  so  as  lo  defeat  the  very  purposes  of  justice,  if  they  can 
dispose  of  he  merits  of  the  case  before  them,  without  prejudice  to  the  rights  or 
interests  I, fo: her  persons  who  are  not  parties;  or,  if  the  circumstances  of  the  case 
render  the  application  of  the  rule  impracticable,  and  if  the  persons  thus  interested 
are  unknown  to  the  complainants,  he  need  not  make  them  parlies."  Another  excep- 
tion is  where  the  persons  collaterally  interested  are  exceedingly  numerous,  and  it 
would  be  impracticable  to  join  them  without  great  delays  and  other  inconveniences. 
Willis  etal.y.  Henderson,   20, 

2.  Where  a  bill  in  chancery  is  filed  to  foreclose  a  mortgage,  and  the  mortgagor 
has  conveyed  the  estate  to  a  trustee  for  the  benefit  of  creditors,  and  the  trustee  is 
made  a  defendant,  it  is  unnecessary  to  make  the  creditors  parties.     Jbid. 

3.  Semble,  That  where  it  is  made  to  appear  that  there  are  interests  involved  in 
the  cau-e,  which  are  not  before  the  court,  a  decree  will  not  be  rendered  affecting 
those  interests,  until  they  are  brought  before  it  in  the  proper  manner.     Jbid. 
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4.  It  is  a  rule  universally  recognised  in  courts  of  equity,  that  all  persons  are  to 
be  made  parties  to  the  suit,  who  have  any  substantial,  legal,  or  beneficial  interest  in 
the  subject  matter  of  the  litigation,  and  who  are  to  be  materially  affected  by  the 
decree  which  may  be  pronounced.     Spear  v.  Campbell  et  al.  426. 

5.  It  is  a  favorite  object  of  a  court  of  equity  to  do  full  and  complete  justice,  and 
thus  avoid  a  multiplicity  of  actions.     Ibid, 

6.  The  judgment  deb*or  is  a  necessary  and  indispensable  party  to  a  creditor's 
bill  filed  to  set  aside  a  frandulent  conveyance,  vphere  such  conveyance  contains 
covenants  of  warranty.     Ibid. 

7.  The  correct  practice,  where  the  want  of  proper  parties  is  apparent  on  the  face 
of  the  bill,  is  to  take  advantage  of  it  by  demurrer.  If  the  objection  does  not  thus 
appear,  it  may  be  set  up  by  plea,  or  insisted  on  in  the  answer.  Where  the  parties 
thus  omitted  are  mere  formal  parties,  or  not  absolutely  necessary  to  a  decision  of 
the  case,  the  court  will  not  listen  to  the  objection  at  the  hearing.  But  where  the 
rights  of  parties  not  before  the  court  are  mseparably  connected  with  the  subject 
matter  in  dispute,  so  that  a  final  decision  cannot  be  made  without  materially  afiect- 
ing  their  interests,  the  objection  may  be  taken  at  the  hearing,  or  on  appeal,  or  by 
writ  of  error.     Ibid, 

8.  All  of  the  heirs  of  an  intestate  should  be  made  parties  to  a  bill  in  chancery  to 
enforce  the  specific  performance  of  a  contract  made  by  the  intestate,  in  hi^  lifetime, 
to  convey  a  tract  of  land.     Duncan  v.   Wickliffe,  453. 

See  14,  15,  16,  18,  31,  32. 
Practice. 

g  In  a  court  of  equity,  as  well  as  in  a  court  of  law,  such  proof  only  is  admissible 
as  has  its  foundation  in  the  pleadings.     Doyle  ei al.  v.  Teas  et  al.  260. 

10.  An  answer  in  chancery  not  sworn  to  is  not  evidence  in  the  cause ;  for  any 
purpose  ;  it  performs  the  office  of  a  plea  only.       IVillis  it  al.  v.  Henderson,   20. 

11.  Where  the  answer  in  chancery  denies  the  equity  of  the  bill,  and  no  replication 
is  filed,  the  answer  is  to  be  taken  as  true,  and  requires  no  proof,  Payne  et  al.  v. 
Frazier  et  al.  56. 

12.  Where  a  bill  in  chancery  alleges  the  execution  of  a  bond,  which  is  the  foun- 
dafion  of  the  suit,  and  the  answer  denies,  or  does  not  admit  its  execution,  it  is 
incumbent  on  the  complainant  to  produce  and  file  it  as  an  exhibit  in  the  cause,  and 
prove  its  genuineness  ;  or,  if  lo^t,  make  the  necessary  proof,  by  parol,  of  its  genuine- 
ness and  contents.     Holdridge  v.  Baihy,  126. 

13.  It  is  true  that  exhibits,  deeds,  and  other  written  instruments,  relating  to  a 
cause  in  chancery,  may  be  produced  and  proved  viva  voce,  on  the  hearing,  where 
the  party  using  them  has  omitted  to  establish  their  genuineness  before  the  officer 
taking  the  proofs.  With  this  exception,  the'testimony  in  contested  chancery  cases, 
unlike  the  evidence  in  cases  at  law,  is  in  writing,  consisting  of  the  depositions  of  the 
witnesses,  and  documentary  evidence,  and  the  presumption  is,  that  all  the  testimony 
is  inserted  in  the  record,  especially  where  the  written  testimony,  which  may  be 
proved  viva  voce,  is  not  placed  on  the  files.     Ibid. 

14.  The  mere  fact  that  a  perpon  is  made  a  defendant  to  a  bill  in  chancery  does 
not  necessarily  render  him  an  incompetent  witness  in  the  suit,  as  to  matters  in  which 
he  has  no  interest.     Sproule  et  al.  v.  Savmelet  al.  139. 

15.  A  deposition  of  one  of  several  defendants  in  a  chancery  suit  will  not  be  ex- 
cluded on  the  hearing,  merely  because  it  was  taken  without  leave  of  the  court. 
The  court  can  as  well  judge  of  the  admissibility  of  the  deposition  when  presented, 
as  when  applied  to  for  leave  to  take  it.     Ibid. 

16.  A  filed  his  bill  in  chancery  to  foreclose  a  mortgage,  and  made  C,  a  tenant 
in  possession  of  a  portion  of  the  mortgaged  premises,  a  defendant.  C  answered  the 
bill,  admitting  the  allegations  contained  therein,  and  alleging  that  he  and  another 
person  had  made  a  contract  with  the  mortgagee  for  the  purchase  of  a  portion  of 
the  mortgaged  premises,  and  praying  that  his  rights  might  be  protected  in  any  decree 
that  might  be  made.  At  a  subsequent  term  of  court,  C  ap])lied  for  leave  to  file  a 
supplemental  answer,  setting  out  new  matter  arising  subsequently  to  the  filirg  of 
his  former  answer,  by  which  he  disclaimed  all  interest  in  the  mortgaged  premises. 
The  complainant  objected,  and  leave  was  refused.  C's  deposition  was  taken  in  the 
cause,  which  was  objected  to  on  the  part  of  the  complainant,  upon  the  ground  of 
C's  interest.  In  his  deposition  he  disclaimed  all  interest  whatever,  except  that  he 
was  to  remain  on  the  premises  until  the  next  fall,  or  until  he  could  sell  his  stock  : 
Held.,  that  the  deposition  was  admissible  in  evidence.     Ibid. 
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17.  A  court  of  chancery  cannot  give  specific  affirmative  relief  to  a  defendant 
upon  an  answer  merely,  but  only  so  far  asa  relusal  of  relief  to  the  complainant  will 
amount  to  it.     Edwards  ei  al.  v.  Helm,  146. 

18.  A  court  of  chancery  witness  is  not  necessarily  incompetent  because  he  is  a 
party  to  the  record.  The  enquiry  is  not  so  much  whether  the  name  of  the  witness 
appears  upon  the  record,  as  whether  he  is  in  fact  swearing  to  promote  his  own 
interest.     Dyer  v.  Martin  et  al,  150. 

19.  It  is  not  error  for  a  circuit  court  to  take  a  bill  in  chancery  as  confessed,  and 
render  a  final  decree  in  a  cause  at  the  return  term  of  the  summons.  Grubb  v. 
Crane,  155. 

20.  §  7  of  the  "  Act  prescribing  the  mode  of  proceeding  in  chancery,  nakes  it 
the  duty  of  the  circuit  court  to  establish  rules  of  proceeding  in  taking  bill  pro  con- 
fesso,  and  where  the  record  shows  that  a  bill  was  so  taken,  but  furnishes  no  means 
of  determining  whether  the  proceedings  were  in  conformity  to  it,  the  Supreme 
court  will  presume  that  the  rules  of  the  court  were  complied  with,  and  the  proceed- 
ings regular.     Ibid 

21.  Where  a  bill  in  chancery  is  taken  pro  confesso,  and  a  decree  made,  and  at 
the  next  term  the  defendant  appears  and  offers  to  file  his  answer,  the  court  will 
never  vacate  the  decree,  and  permit  )t  to  be  filed,  without  first  looking  into  it,  or  the 
affidavit,  or  both,  and  ascertaining  whether  there  v/as  a  substantial  and  meritorious 
defence  to  the  bill.     Jbid. 

22.  It  is  not  irregular  for  a  court  of  chancery  to  appoint  a  commissioner  to  sell 
premises  in  vacation,  in  case  of  non-payment  of  the  money  mentioned  in  the  decree. 
Ibid. 

23.  Semble,  That  a  defendant  in  chancery  may  always  appear  at  the  next  term 
of  the  court  after  a  sale,  and  file  his  exceptions  to  the  master  or  commissoner's  re- 
port, and  thus  bring  all  his  proceedings  before  the  court,  and  obtain  its  judgment 
thereon.  The  report,  when  approved,  becomes  a  part  of  the  decree  or  judgment  of 
the  court.     Ibid. 

24.  It  is  not  error  for  a  court  of  chancery  to  render  a  final  decree  of  foreclosure 
of  a  mortgage  at  the   appearance  teim.     Dclahay  v.  McConnel  et  al.  158. 

25.  Upon  foreclosure  of  a  mortgage  in  chancery,  the  court  may  direct  that  in 
case  the  money  mentioned  in  the  decree  be  not  paid  by  a  certain  day  in  vacation, 
the  mortiraged  premises  shall  be  sold  Ijy  a  commissioner.     Ibid. 

26.  Wliere  a  cause  is  set  for  hearing  upon  bill,  answer,  and  replication,  the 
answer  must  betaken  as  true;  and  the  hearing  of  a  motion  to  dissolve  an  injunction 
and  dismiss  the  bill,  under  such  circumstances,  is  equivalent  to  hearing  the  cause 
upon  the  pleadings      Reece  v.  Darby  et  al.  192. 

27.  An  application  to  extend  the  time  for  the  hearing,  in  a  chancery  cause,  is 
always  addressed  to  the  sound  discretion  of  the  court.     Ibid. 

28.  It  is  not  only  necessary  that  a'  party  asking  to  enforce  a  contract  for  the 
purchase  of  a  tract  of  land,  should  make  a  tei  der  of  the  purchase  money,  but  he 
must  follow  it  up  by  bringing  the  money  into  court,  and  depositing  it  with  the  clerk. 
Doyle  et  al.  v.  Teasetal.  267. 

See  7.  30,  31,  32,  36. 
General  Principlks. 

29.  The  condition  of  a  mortgage  executed  by  B  to  A  provided,  "  that  whereas  A 
has  this  day  accepted  D's  drafts  in  favor  of  B,  one  at  four  months  from  this  date, 
for  S2200,  and  the  other  at  six  months  from  this  date,  for  $2200  :  now  should  the 
said  H  place  or  cause  to  be  placed,  in  the  hands  of  the  said  A,  sufficient  funds  to 
meet  the  aforesaid  two  drafts,  then,  in  that  case,  this  deed  of  mortgage  to  be  void; 
otherwise  to  be  and  remain  in  full  force  and  effect."  D  shipped,  by  agreement 
with  H,  produce  to  A,  to  be  sold  on  commission,  and  the  proceeds  to  be  applied  in 
txiyment  of  the  drafts.  D  was  indebted  to  A,  in  the  sum  of  $1501.87,  the  balance 
of  an  old  account,  and  also  to  B,  in  the  sum  of  $4400;  and  in  order  to  pay  15,  the 
two  drafts  were  drawn  and  accepted  ;  but  before  A  would  accept  them,  1  e  required 
B  10  execute  the  mortgage  for  his  security.  A  applied  the  proceeds  to  the  payment 
of  the  $1501.87.  and  the  balance,  after  deducting  some  advances  not  objected  to 
by  B.  was  applied  to  the  payment  of  the  notes.  It  appeared  that  the  proceeds  of 
one  of  the  shipnients  amounted  to  Sio6i.io,  and  that,  at  the  time  of  the  shipment, 
D  wrote  to  A,  directing  him  "  to  dispose  of"  the  shipment  as  he  should  see  proper: 
Held,  that  the  proceeds  could  not  be  applied  to  the  payment  of  the  old  debt  of 
$1501.87,  but  must  all  be  appropriated  to  the  payment  of  the  drafts:     Held,  also, 
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that  the  "  disposing"  of  the  shipment  was  a  very  different  thing  from  the  application 
of  the  proceeds.     Sp)oule  et  al.  v.  Samuel et  al.  :4o. 

30.  The  complainant  filed  his  bill  in  chancery  to  foreclose  a  mortgage  executed 
to  him  upon  certain  premises,  to  secure  the  payment  of  a  debt  due  from  the  moit- 
gagor  to  ihe  complainant,  and  also  the  liability  of  the  complainant  and  anothei 
person,  as  sureties  of  the  mortgagor,  upon  a  note  to  one  C.  The  bill  prayed  for  a 
strict  foreclosure  of  the  mortgage,  solely  for  the  debt  due  the  complainant.  D,  one 
of  the  defendants,  answered  the  bill,  and  alleged  that  the  note  upon  which  the  com- 
plainai  was  liable  as  surety  had  been  assigned  by  C  to  D,  and  suit  had  been  insti- 
tuted on  the  same,  and  a  judgment  rendered  thereon  against  the  mortgagor  alone, 
the  oti  1-  makers  of  the  note  not  having  been  served  with  process  ;  that  execution 
had  is£  .ed  upon  this  judgment,  and  the  mortgaged  premises  had  been  sold  to  satisfy 
the  san  e,  and  also  several  other  tracts  of  land  ;  that  the  note  and  judgment  had  not 
been  p  lid  or  satisfied,  except  by  a  sale  of  the  mortgaged  premises,  and  offering  to 
relinquish  his  right  to  the  land  if  the  sale  could  be  set  aside,  and  asking  that  the 
complainant  be  permitted  to  foreclose  the  mortgage,  only  upon  condition  of  his  pay- 
ing tiie  judgment.  He  also  alleged  that  the  premises  were  worth  no  more  than  the 
amount  for  which  they  were  sold  at  the  sheriff's  sale:  Held,  that  it  would  not  be 
equitable  to  permit  the  complainant's  liability  as  surety  to  be  discharged  by  a  sale 
of  tho  lands  mentioned  in  the  mortgage,  and  then  allow  him,  in  a  court  of  equity,  a 
strict  foreclosure  of  the  mortgage  upon  the  same  lands,  or  compel  D  to  redeem  the 
mortgage,  by  paying  the  full  won h  of  the  lands  again.  A'd'/^,  also,  that  as  other 
lands  had  been  sold  upon  the  judgment,  in  part  satisfaction  of  the  same, it  would  be 
equally  unjust  to  compel  the  complainant  to  pay  the  whole  judgment  debt;  and  as 
the  value  of  these  lands  did  not  appear,  the  Supreme  court  could  not  make  a  decree 
in  the  cause,  but  would  remand  the  same  to  the  court  below,  for  the  purpose  of  per- 
mitting D  to  file  a  cross  bill,  and  the  complainant  to  plead  to  or  answer  the  same. 
Edwards  et  al.  v.  Hebn.  146. 

31.  The  sources  resorted  to  in  a  court  of  equity,  for  the  purpose  of  ascertaining 
the  truth,  are  much  more  numerous  than  in  a  court  of  law.  In  chancery  a  defend- 
ant may  be  compelled,  upon  his  oaih,  to  disclose,  in  his  answer,  all  he  knows  of  the 
subject  matter  of  the  controversy,  no  matter  how  much  it  may  prejudice  his  pecuniary 
interest;  and  by  such  disclosure  he  shall  be  bound,  although  his  answer  shall  not  be 
allowed  to  affect  his  co-defendant.  To  affect  his  co-defendant,  he  must  be  called 
upon  by  the  adverse  party,  in  the  same  way  as  any  other  v/itness  (usually  under  a 
rule  of  the  court),  and  then  the  enquiry  arises,  whether  he  has  any  interest  adverse 
to  the  parly  against  whom  he  is  called.  If  he  has,  he  is  incompetent.  If  he  has 
not,  he  is  as  competent  as  if  his  name  did  not  appear  on  the  record.  Nor  is  it  a 
fatal  objection  that  he  has  an  interest  in  the  event  of  the  suit,  unless  his  interest  be 
against  the  pirty  whose  interest  is  sought  to  be  prejudiced  by  his  testimony;  and 
even  where  the  witness  has  an  interest  in  favor  of  the  party  callin<T  him,  he  may  still 
be  competent,  if  it  appear  that  he  has  an  equal  interest  on  the  other  side.  Dyer  v. 
Martin  et  al.  150. 

32.  A  had  purchased  a  tract  of  land  of  B,  upon  which  there  was  due,  of  the  pur- 
chase money,  $575,  and  had  sold  the  same  land  to  C,  but  could  not  make  a  title  to 
the  same,  because  B  would  not  convey  the  same  before  he  v/as  paid  in  full'  for  the 
land.  The  land  was  worth  $1500  :  Held,  that  in  a  suit  in  chancery  by  C  against  A 
and  B,  for  a  conveyance  of  the  premises,  B  was  not  a  competent  witness  for  the 
complainant.     Ibid. 

33.  A  parol  agreement  to  sell  a  tract  of  land  is  as  binding,  in  chancery,  as  a 
written  contract,  unless  the  statute  of  frauds  be  set  up  to  defeat  the  agreement. 
Ibid. 

34.  It  is  a  general  rule  in  equity,  and  it  requires  a  very  strong  case  to  make  an 
exception,  that  no  man  shall  be  compelled  to  part  with  his  title  until  he  receives  the 
consideration  agreed  to  be  paid  for  the  same ;  and  so  Vigilant  are  courts  of 
equity  to  protect  the  seller,  that  although  an  absolute  conveyance  be  made,  and  no 
mortgage  or  other  security  taken,  still  in  the  hands  of  the  vendee,  or  a  subsequent 
purchaser  with  notice,  the  vendor  has  a  lien  on  the  land  for  hi<  money.  Ibid. 

35.  A  agreed  by  parol  to  sell  to  B  a  tract  of  land  for  $750,  of  which  B  paid 
$150,  and  the  balance  was  suffered  to  remain  on  interest  at  twelve  per  centum  per 
annum.  B  afterwards  agreed  to  sell  to  C  several  tracts  of  land,  and  among  others, 
the  tract  of  land  purchased  of  A,  and  executed  to  C  a  bond  for  the  convfyance, 
upon  payment  of  the  purchase  money.     Afterwards  A  promised  to  convey  the  land 
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to  C,  and  A,  as  clerk  of  B,  received  from  C  the  balance  of  the  purchase  money 
agreed  to  be  paid  by  C  to  B,  but  without  knowing  on  what  account  it  was  paid. 
A  knew  of  the  sale  to  C,  and  pointed  out  a  part  of  the  land  sold  to  C,  at  the  request 
of  B,  and  m  so  doing  passed  over  the  land  sold  by  A  to  B.  A  was  then  residing 
upon  and  in  possession  of  the  premises,  and  no  quesiions  were  asked  by  C,  or  ex- 
planations made  by  A,  as  to  the  interest  of  the  latter  in  the  premises.  Subsequently 
C  took  possession  of  the  land,  and  made  improvements  thereon  to  the  value  of  $ilo. 
and  the  same  spring  A  rented  a  part  of  the  premises  from  C.  The  next  year  A  and 
B  had  a  settlement,  and  B  being  indebted  to  A  in  $575,  and  being  insolvent,  made 
an  assignment  for  the  benefit  of  his  creditors,  and  preferred  A  for  $500.  The 
premises  were  worth  about  $1500:  Ne/d,  that  A's  possession  was  notice  to  C,  of 
A's  lien  upon  the  land  for  ihe  purchase  money,  and  that  he  did  not  release  that  lien 
by  surrendering  the  possession,  and    renting  a  portion  of  the  land  of  C.     J6?d. 

36.  //elJ,  also,  that  it  was  not  the  duty  of  A  to  disclose  to  C  his  lien  upon  the 
premises,  when  not  interrogated  ;  and  that  he  could  not  be  Compelled  to  part  with 
his  title,  till  he  received  payment  in  full  of  the  purchase  money  :  I/e/i/,  also,  in  a  suit 
in  chancery  by  C,  for  a  conveyance,  that  the  decree  should  provide,  that  in  case  C 
should  pay  to  A,  within  the  proper  time,  the  $575  and  interest,  A  should  not  only 
convey  the  land  to  C,  but  also  his  claim,  to  that  amount,  against  B,  and  also  what- 
ever he  might  be  entitled  to  under  the  assignment  of  B;  and  in  case  C  should  fail 
to  pay  the  money,  within  the  time  limited,  the  land  should  be  sold,  and  after  paying 
A  out  of  the  proceeds,  the  balance  should  be  paid  to  C.     Hid. 

37.  Semble,  That  where  it  appears  that  an  owner  of  a  tract  of  land,  knowing 
that  another  person,  to  whom  he  had  agreed  to  convey  the  same,  had  exhibited  to 
a  purchaser  an  apparently  clear  title  to  it,  silently  stood  by,  and  saw  him  purchase 
it  under  the  impression  that  he  was  getting  a  good  title,  a  court  of  equity  would 
not  permit  the  owner  subsequently  to  set  up  a  title  which  he  had  fraudulently  con- 
cealed.    Ibid 

38.  Where  a  party  sells  a  tract  of  land,  and  executes  a  bond  for  a  deed,  upon  the 
payment  of  the  purchase  money,  and  the  same  is  partly  paid,  and  a  judgment  at  law 
obtained  for  the  balance,  upon  which  execution  is  issued,  the  vendor  may  convey  the 
land  to  the  purchaser,  and  then  levy  his  execution  upon  it,  or  he  may,  after  his  ex- 
ecution is  returned  nulla  bona,  file  his  bill  in  chancery,  and  obtain  a  sale  of  the 
premises,  for  the  payment  of  his  debt.  In  such  case,  the  vendor  has  a  lien  upon  the 
land  for  the  payment  of  the  judgment,  which  it  is  the  duty  of  a  court  of  equity  to 
enforce.     Grubb  v.  Crane.  154. 

39.  A  court  of  chancery  can  only  compel  a  party  to  act  when  it  is  his  duty  to 
act.     Doyle  et  al.  v.  7\'as  et  al.  266. 

40.  The  complainant  is  required  to  make  out  a  much  stronger  case  to  support 
an  application  for  the  specific  performance  of  a  contract,  than  the  defendant  is  re- 
quired to  show  to  resist  it.  It  is  not  sufficient  to  show  merely  that  the  adverse 
party  is  in  default,  but  the  party  complaining  must  show  that  he  is  not  liable  to  the 
same  imputation.     Ibid. 

41.  A  purchaser  of  a  tract  of  land  has  no  right  to  apply  to  a  court  of  chancery 
to  compel  a  conveyance,  unless  he  has,  previously  to  filing  his  bill,  clothed  himself 
with  the  right  to  demand  a  deed,  without  any  thing  further  being  done  on  his 
part.     Ibid. 

42.  Semble,  That  it  is  not  always  necessary  for  a  purchaser  of  land  on  a  credit,  to 
make  his  payment  on  the  very  day  that  the  money  falls  due,  to  be  entitled  to  a 
specific  performance  of  the  contract.  The  court  has  a  discretion,  in  an  application 
for  the  specific  performance  of  a  contract,  to  disregaro  the  exact  time ;  but  where 
the  diy  has  long  passed,  some  satisfactory  excuse  for  the  failure  must  be  shown, 
and  if  loss  has  accrued  to  one  of  the  parties,  in  consequence  of  such  failure,  com- 
pensation will  be  decreed  to  him.     Ibid. 

43.  A  agreed  to  sell  to  B  a  certain  tract  of  land  "  for  $1100  ;  a  certain  sum  to  be 
paid  in  hind  on  the  second  day  of  June  next  ;  one  stable  horse  from  the  first  to  the 
tenth  of  July  next,  the  value  of  said  horse  to  be  assessed  by  two  or  three  disin- 
terested men,  if  not  agreed  on  by  the  parties  on  the  second  day  of  June  next,  and 
the  said  party  of  the  second  part  to  give  his  promissory  note  for  the  balance  of" 
said  !?lloo,  "payable  in  fifteen  months  from  date  thereof."  B  filed  a  bill  to  enforce 
a  specific  performance  of  this  contract,  and  therein  alleged  that  it  was  acreed 
between  the  parties,  that  they  should  meet  at  McFadon's  s"tore  on  Bear  Creek,  on 
the  said  second  day  of  June,  and  that  B  should  then  pay  over  to  A  $700,  which 
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sum  included  the  value  of  the  horse  ;  and  that  it  was  then  agreed  that  it  should  be 
at  the  option  of  B  to  pay  over  the  whole  of  said  sum  of  $700  la  money,  or  to  assess 
or  cause  to  be  assessed  or  agreed,  between  the  parties,  the  value  or  price  of  said 
horse,  and  pay  the  residue  to  A,  and  that  B  should  execute  his  note  to  A  for  $400, 
the  balance  of  said  purchase  money,  payable  fifteen  months  from  the  date  of  the 
agreement:  //c'/d,  that  the  meaning  of  the  terms  "certain  sum"  could  not  be 
explained  by  parol  proof ;  but  that  tliey  meant  any  sum — some  money — a  nominal 
amount — it  being  left  to  the  discretion  or  convenience  of  B  to  determine  :  //e/d, 
also,  that  this  agreement,  being  signed  by  bath  the  parties,  was  reciprocally  bind- 
ing upon  them,  and  sufficiently  certain  :  //e/d,  also,  that  so  much  of  the  allega- 
tions in  the  bill,  and  the  proofs  in  support  of  them,  as  are  inconsistent  with  the 
terms  of  the  written  agreement,  must  be  rejected;  and  such  is  the  allegation  which 
shows  it  optional  with  B,  whether  he  would  deliver  the  horse  or  not :  He/d,  also, 
that  parol  proof  was  inadmissible  to  fix  the  amount  of  the  first  payment;  and  that 
the  court  could  not  go  beyond  the  contract  to  ascertain  the  amount :  //e/d,  also, 
that  the  note  should  have  been  tendered  or  delivered  at  the  time  specified  in 
the  contract,     /did. 

44.  Semble,  That  if  the  horse  had  died  before  the  day  for  his  delivery  arrived,  it 
would  have  been  a  sufficient  excuse  for  his  non  delivery,     /bid. 

45.  An  application  for  the  specific  performance  of  a  contract  is  addressed  to  the 
sound  legal  discretion  of  the  court ;  and  it  is  not  a  matter  of  course  that  it  will  be 
decreed,  because  a  legal  contract  is  shown  to  exist.   Frisby  et  al.  v.  Ballance  et  al.  299. 

46.  A  specific  performance  of  a  contract  will  not  be  decreed,  unless  it  has  been 
entered  into  with  perfect  fairness,  and  without  misapprehension,  misrepresentation, 
or  oppression,     /bid. 

47.  An  agreement  is  to  be  construed  and  enforced,  in  reference  to  the  considera- 
tion in  contemplation  of  the  parties  at  the  time  of  making  it,  notwithstanding  the 
language  may  be  broad  enough  to  include  other  matters  which  they  know  not  of 
at  the  time.     /bid. 

48.  Where  a  contract  is  entered  into  under  a  misapprehension  of  fact,  a  court  of 
chancery  will  not  decree  a  specific  performance  of  the  contract,  though  it  may  cor- 
rect a  mistake  therein,  but  will  leave  the  complainant  to  enforce  his  rights,  if  he 
has  any,  in  a  court  of  law.     /bid. 

49.  The  awarding  of  costs,  in  a  court  of  equity,  is  a  matter  of  discretion  with  the 
court,     /bid. 

50.  It  is  not  necessary  to  authorize  a  court  of  chancery  to  refuse  a  decree  for  the 
specific  performance  of  a  contract,  that  it  should  be  so  tainted  with  fraud  as  to 
authorize  a  decree  that  it  should  be  given  up  and  cancelled,     /bid. 

51.  Notwithstanding  the  circuit  courts  are  invesied  with  equity,  as  well  as  com- 
mon law  jurisdiction,  they  are  as  distinctly  separated,  in  their  administration,  as  if 
vested  in  different  courts.     Robinson  v.  Chesseldine  et  al.  333. 

52.  A  court  of  equity  will  not  exercise  concurrent  jurisdiction  with  a  court  of  law, 
unless  some  circumsiances  of  fraud,  irreparable  injury,  trust,  accident,  or  the  like 
exist,  to  give  the  jurisdiction,     /bid. 

53.  A  false  representation  by  a  vendor,  which  influences  the  conduct  of  the  other 
party,  and  induces  him  to  make  the  purchase,  will  vitiate  and  avoid  the  contract. 
A  court  of  equity  will  not  enforce  and  carry  into  effect  contracts  thus  unfairly  and 
fraudulently  made  ;  and  when  the  injured  party  invokes  its  aid  in  proper  time,  and 
the  circumstances  of  the  case  will  permit  it  to  be  done,  the  contract  will  be  rescind- 
ed, and  the  parties  restored  to  their  original  rights.     Lockbridge  v.  Foster  et  al.   573. 

54.  Where  a  bill  in  chancery  is  filed  for  the  rescission  of  a  contract  for  the  sale  of 
a  tract  of  land,  the  title  to  part  of  which  the  vendor  did  not  possess,  and  the  bill 
prays  that  the  contract  may  be  rescinded  or  specifically  performed,  the  court  has 
jurisdiction  of  the  whole  case,  and  can  properly  settle  the  rights  of  the  parties,  and 
render  any  further  litigation  unnecessary ;  and  where  the  facts  of  the  case  do  not 
justify  a  rescission  of  the  contract,  and  the  case  does  not  show  the  specific  value  of 
the  land  to  which  the  vendor  had  no  title,  it  is  proper  for  the  court  to  consider  the 
whole  land  sold  of  equal  value  per  acre,  and  render  a  decree  for  an  abatement  of 
the  purchase  money,  and  interest  thereon  from  the  time  the  same  became  due,  of 
such  number  of  acres  as  the  vendor  failed  to  convey  to  the  vendee,     /bid. 

55.  Where  a  vendor  represents  himself  to  be  the  owner  of  a  tract  of  land,  of 
which,  in  fact,  he  only  owns  the  greater  part,  whether  he  believed  himself  to  be 
the  owner  of  it  or  not,  and  in  consequence  of  such  representation  sells  the  property, 
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he  IS  guilty  of  a  fraud  upon  the  vendee,  and  if  the  latter  resorts  to  a  court  of  equity 
in  proper  time,  and  the  vendor  or  his  legal  representatives  are  not  in  a  situation  to 
perfect  the  title,  a  rescission  of  the  contract  may  be  obtained.  On  the  discovery  of 
the  fraud,  the  vendee  is  at  liberty  to  consider  the  contract  at  an  end,  and  to  take 
the  necessary  steps  to  procure  its  rescission,  or  to  confirm  it,  and  rely  upon  his 
covenants  ot  warranty  to  make  good  the  failure  of  title.  This  election  the  vendee 
must  make  ^vithin  a  reasonable  time.     Ibid. 

56.  Where  a  vendee  discovered  a  fraud  in  the  sale  of  a  tract  of  land  to  him  in 
1837,  i"  the  quantity  of  land  sold,  before  he  had  made  any  improvements  thereon, 
and  while  a  great  portion  of  the  purchase  money  was  unpaid,  and  afterwards  erected 
a  dwelling  house,  and  made  valuable  improvements  on  the  premises,  and  more  than 
four  years  afterwards,  when  sued  for  the  balance  of  the  purchase  money,  he  made 
no  complaint,  and  interposed  no  defence,  but  permitted  judgment  to  go  against 
him,  and  manifested  no  disposition  for  a  rescission  of  the  contract,  until  after  he 
had  paid  a  part  of  the  purchase  money,  and  purchased  the  title  to  a  part  of  the  land 
which  his  vendor  pretended  to  sell  to  him,  and  made  partition  with  the  owner  of 
the  other  portion  to  which  the  vendor  had  no  title  :  Held,  that  the  latter  act  alone 
would  prevent  the  vendee  from  restoring  the  land  to  the  vendor  or  his  heirs,  in  the 
situation  in  which  he  found  it,  and  that  it  was  too  late  to  ask  for  a  rescission  of  the 
contract,  after  waiting  five  years,  without  complaint,  and  that  he  was  concluded  by 
his  own  acts.     Ibid. 

See  Bankrupt;  Cost;  Error;  Fraud;  Injunction;  Mistake;  Mortgage; 
Practice,  29;  ProiMISsory  Note,  ii  ;  Trust;  Vendor. 

CHANGE  OF  VENUE. 

1.  When  a  change  of  venue  is  ordered,  the  statute  clearly  defines  the  duty  of  the 
clerk  ;  he  should  certify  and  transmit  a  transcript  of  the  proceedings  previously  had 
in  the  cause,  as  the  same  appear  from  the  record.  The  clerk  should  also  certify  and 
transmit  therewith  allot  the  papers  filed  in,  and  belonging  to  the  cause.  He  is  not 
required  to  copy  the  papers,  but  to  transmit  the  originals,  and  at  the  same  time 
certify  them  in  such  a  manner  as  to  render  their  genuineness  certain.  Wight  v. 
Kirkpatrick,  340. 

2.  A  convenient  mode  of  certifying  the  papers  filed  in  a  cause,  where  a  change 
of  venue  has  been  awarded,  and  one  fully  answering  the  objects  of  the  statute,  wou'd 
be  to  place  some  mark  of  designation  on  each  of  the  papers,  as  is  the  practice  in  re- 
ferring to  and  filing  exhibits  in  chancery,  and  then  certify,  in  the  transcript,  that 
the  accompanying  papers,  bearing  such  designation,  are  the  original  papers  filed  in 
and  appertaining  to  the  cause.    Ibid. 

3.  The  court  to  which  the  venue  is  changed,  in  order  to  proceed  and  determine 
the  cause,  must  have  before  it  the  pleadings  of  the  parties,  and  all  other  papers  filed 
during  the  progress  of  the  cause  in  the  court  from  which  it  is  removed,  as  well  as  the 
action  of  that  court  prior  to  the  change  of  venue.     Ibid. 

4.  Where  the  papers  in  a  cause  have  not  been  transmitted  by  the  clerk  to  the 
court  to  which  the  venue  has  been  changed,  it  is  the  duty  of  the  court,  at  the  in- 
st-ince  of  either  party,  to  grant  a  rule  on  the  clerk,  to  certify  and  transmit  the  papers 
and  continue  the  cause  until  the  order  has  been  complied  with.     Ibid. 

5.  If  the  papers  are  transmitted  without  the  requisite  certificate  of  their  being 
the  original  papers  in  the  cause,  the  court,  upon  motion,  will  grant  the  party  leave 
to  withdraw  ihem,  together  with  the  transcript.     Ibid. 

6.  If  a  motion  is  made  to  dismiss  a  cause  wherein  the  venue  has  been  changed, 
because  the  original  papers  have  not  been  transmitted  with  the  records  of  the  pro- 
ceedings, the  cause  will  be  dismissed,  unless  a  cross  motion  be  interposed  for  a  ru'e 
upon  the  clerk,  to  certify  and  transmit  the  papers  ;  in  which  case  the  court  will  con- 
tinue the  cause  until  the  order  is  complied  with.     Ibid. 

See  Practick,  17,  20. 
CHECK.    .See  Hank,  4. 

CIR<  :UIT  COURT.     See  Cost,  5  ;  Court  ;  Jurisdiction. 
Cf.,AI.\T.     See  Mixiianic's  Lien;  Public  Land. 
CLF.RK.     See  CnANGK  OF  Vknuk;  Cost. 
CLOCK  PEDLAR.     See  Action,  2. 
COLLECTOR'S  DEED.    See  Corporation,  3. 
COLORED  PERSON. 

All  persons  in  this  state  are  deemed  to  be  free.      Willard  v.  The  People,  470. 

See  Cri.minai  Law  ;  Indentured  Servant;  Indictment,  10,  11, 12  ;  Slavery. 
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COMPUTATION  OF  TIME.     See  Appeal,  8  ;  Time. 
CONDITION.    See  Vendor. 
CONFESSION.     See  Evidence,  ii. 
CONSIDERATION. 

1.  The  old  doctrine,  that  a  promise  is  the  consideration  of  a  promise  should  be 
applied  only  where  no  other  consideration  can  be  found  available  to  sustain  the 
agreement  of  the  parties.     Giegory  et  al.  v.  Scoit,  394. 

2.  The  covenants  in  a  bond  for  the  conveyance  of  land  are  not  the  consideration 
for  which  the  purchase  money  is  to  be  paid  ;  it  is  the  title  to  the  land  which  consti- 
tutes the  consideration.  Ibid;  Mason  v.  Wait  et  al.  135  ;  Duncan  et  al.  v.  Charles, 
566. 

See  Contract  ;  Mortgage,  5  ;  Promissory  Note  ;  Vendor. 
CONSIGNMENT.     See  Chancery,  29. 
CONSTABLE. 

I.  It  is  not  true  that  in  no  case  can  a  constable  require  a  bond  of  indemnity,  be- 
fore he  is  compelled  to  take  property  on  execution.   Cuiiitnings  etal.  v.  McKinney,  60. 

See  Practice,  8. 
CONSTITUTION. 

1.  In  ascertaining  the  powers  of  a  state  legislature,  we  examine  to  see  what  are 
denied  by  the  constitutions  of  the  United  States  and  of  the  state,  whereas  in  inter- 
preting the  constitution  of  the  United  States,  we  are  obliged  to  find  a  grant  of 
power,  before  it  can  be  exercised.     Masonw.  Wait  et  al.  1"^^. 

2.  The  legislature  of  a  state  can  pass  any  law  not  prohibited  by  its  own  consti- 
tution and  that  of  the  United  States,  and  beyond  the  limitations  and  restiictions 
contained  in  those  constitutions,  it  is  as  absolute,  omnipotent,  and  uncontrollable  as 
parliament.     Ibid. 

3.  The  province  of  a  proviso  to  a  statute  or  constitution  is  not  to  enlarge  the  en- 
acting clause;  it  can  only  restrain,  qualify,  or  explain  it.      Sarah  v.  Borders,  345. 

4.  Semble,  That  the  acts  of  the  territories  of  Illinois  gave  no  right  to  the  services 
of  chi  dren  of  registered  servants;  and  the  constitution  confirmed  only  such  rights 
as  those  acts  attempted  to  confer.     Ibid. 

5.  §  149  of  the  criminal  code  provides  that  "If  any  person  shall  harbor  or  secrete 
any  negro,  mulatto,  or  person  of  color,  the  s-me  being  a  slave  or  servant,  owing 
service  or  labor  to  any  other  persons,  whether  they  reside  in  this  state,  or  in  any 
other  state  or  territory,  or  district,  within  the  limits  and  under  the  jurisdiction  of 
the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the  lawful  owner  or  owners 
of  such  slaves  or  servants  from  retaking  them  in  a  lawful  manner,  every  such  person 
so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  exceeding 
$500,  or  imprisoned  not  exceeding  six  months."  The  latter  clause  of  this  section 
falls  within  the  principles  of  the  decision  in  the  case  of  Prigg  v.  Pennsylvania,  16 
Peters  539,  where  it  is  decided  that  the  power  to  legislate  on  the  subject  of  fugitive 
slaves,  as  provided  in  the  third  clause  of  §  2,  of  article  IV.  of  the  constitution  of  the 
United  States,  belongs  exclusively  to  congiess;  and  that  no  state  can  pass  any  law 
either  amendatory  or  ancillary  to  the  legislation  of  congress  upon  this  subject;  that 
any  state  legislation  intended  to  aid  the  master  or  punish  individuals,  in  addition  to 
the  penalty  imposed  by  the  acts  of  congress  for  hindering  the  owner  from  recovering 
his  slave,  is  ancillary  to  the  act  of  congress,  and  therefore  unconstitutional  and  void. 
But  the  first  clause  of  said  section  does  not ;  it  is  a  mere  police  regulation  for  the 
preservation  of  order,  and  though  it  may  incidentally  afford  protection  to  the  rights 
of  slaveholders,  it  is  so  indispensable  to  our  well  being,  and  the  good  order  of  our 
own  officers,  that  it  cannot  be  doubted  that  it  is  neither  ancillary  to  the  acts  of  con- 
gress, nor  in  violation  of  the  constitution  of  the  United  States,  nor  repugnant  to 
our  own  constitution  or  to  the  ordinance  of  1787.      Willard  v.   The  People,  470. 

6.  By  the  law  of  nations  the  citizens  of  one  government  have  the  right  of  pass- 
age through  the  territory  of  another,  peaceably,  for  business  or  pleasure,  and  that 
too,  without  the  latter's  acquiring  any  right  over  their  persons  or  property.  This 
international  right  the  courts  of  Illinois  could  not  deny  to  citizens  of  other  states, 
without  a  violation  of  duty.  Much  less  can  they  disregard  the  constitutional  rights 
of  a  citizen  of  one  of  the  states,  to  all  the  rights,  immunities,  and  privileges  of  citi- 
zens of  the  several  states.     Ibid. 

7.  A  slave  does  not,  by  the  constitution  of  Illinois,  become  free  by  coming  into 
the  state  for  the  mere  purpose  of  passage  through  it,  and  such  coming  into  the  state 
is  not  an  introduction  of  slavery  therein.     Ibid. 

8.  So  much  of  §  149  of  the  criminal  code  of  the  state  of  Illinois,  as  provides  for 
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punishing  any  person  who  shall  seciete  a  negro  slave  or  colored  servant,  is  not  in 
conflict  with  the  third  paragraph  of  §  2,  of  article  IV.  of  the  constitution  of  the 
United  States,  nor  does  it  interfere  either  with  the  remedy  given  by  congress  for  the  re- 
covery of  the  slave,  or  the  mode  of  prosecuting  that  reme<!y.  It  neither  aids  nor 
impedes  the  owner  in  the  reclamation  of  his  property ;  it  merely  acts  upon  our  own 
citizens,  and  prescribes  a  rule  of  conduct  for  them.     Eeils  v.  The  People,  512. 

g.  A  state  has  the  power  to  define  offences  and  punish  offenders,  and  the 
necessity  for  the  exercise  of  its  powers  cannot  be  enquired  into  in  a  court  of  justice. 
Ibid. 

See  Guardian,  7  ;  Mortgage,  3 ;  Indentured  Servant  ;  Judgment,  8. 
CONSTRUCTION  OF  STATUTES. 

It  is  true,  as  a  general  rule,  that  when  a  legislature  adopts  the  laws  of  another 
state,  it  also  adopts  the  settled  construction  which  that  state  lias  given  to  those  laws; 
but,  in  a  matter  of  practice,  this  rule  is  not  inflexible.     Little  v.  Smith,  402. 

See  Appeal  ;  Bond  ;  Constitution,  3  ;  Corporation,  7.  8,  Ciuminal  Law  ;  In- 
dictment ;  Indentured  Servant;  Judgment;  Jurisdiction;  Marquette; 
Mechanic's  Lien;  Mortgage,  3  ;  Northern  Cross  Railroad;  Notice;  Of- 
ficer; Promissory  Note;  Recognizance;  School  Commissioner  ;  Tax  ;  Tres- 
pass ;  Usury;  Vendor,  8. 
CONTINUANCE. 

It  cannot  be  assigned  for  error  that  the  court  granted  a  continuance  in  a  cause. 
Brooks  ■fr.  Mc Kinney  et  al.  3 12. 

See  Appeal,  10  ;  Change  of  Venue,  4,  6. 
CONTRACT. 

1.  It  is  a  general  rule  that  a  patent  ambiguity,  or  an  ambiguity  which  appears 
on  the  face  of  the  writing  itself,  by  the  mere  inspection  of  it,  cannot  be  explained 
by  parol  evidence  ;  while  an  ambiguity  which  does  not  appear  on  the  face  of  the 
instrument,  but  which  is  shown  to  exist  by  the  introduction  of  parol  proof,  may  be 
explained  by  the  same  class  of  evidence.     Doyle  et  al.  v.  Teas  et  al.  254. 

2.  Courts  in  construing  written  contracts,  endeavor,  in  all  cases,  by  extrinsic  evi- 
dence, to  place  themselves  in  the  position  of  the  contracting  parties,  so  that  they 
may  understand  the  language  used,  in  the  sense  intended  by  the  persons  using  it. 
Ibid. 

3.  It  is  not  a  sufficient  test  for  excluding  parol  proof,  that  it  appears  on  the  face 
of  the  paper  that  there  is  an  uncertainty  as  to  the  meaning  of  the  parties  ;  but  the 
true  doctrine  is,  where  the  language  is  of  such  a  character  as  to  show  that  the 
parties  had  a  fixed  and  definite  meaning,  which  they  intended  to  express,  and  used 
language  adequate  to  convey  that  idea  to  persons  possessed  of  all  the  facts  which 
they  had  in  view  at  the  time  they  used  the  language,  that  it  is  the  duty  of  the  court 
to  learn  those  facts,  if  need  be,  by  parol  prool,  and  by  occupying  the  place  of  the 
parties,  ascertain  the  sense  in  which  the  language  was  intended  to  be  used.  Ibid. 

4.  It  is  the  duly  of  the  court  to  give  effect  to  a  written  agreement  between 
parlies,  if  possible,  rather  than  to  say  that  they  meant  nothing  by  their  acts.   Ibid. 

5.  The  mode  of  discharging  an  obligation,  or  satisfying  an  agreement,  is  as 
essential  a  part  of  a  contract  as  any  portion  of  it.     Ibid. 

6.  It  is  not  necessary  in  a  contract,  that  the  parties  to  it  should,  in  express  terms, 
assume  to  contract,  but  it  is  suffi  -lent  if  the  instrument  shows  a  manifest  intention, 
on  the  part  of  both  pirties  who  have  signed  it,  to  assume  the  responsibilities  therein 
assigned  to  each.       Ibid. 

7.  A  agreed  to  sell  to  V>  a  certain  tract  of  land  "for  $1 100;  a  certain  sum  to  be  paid 
in  hand  on  the  second  day  of  June  next ;  one  stable  horse  from  the  first  to  the  tenth 
of  July  next,  the  value  of  said  horse  to  be  assessed  by  two  or  three  disinterested  men, 
if  not  agreed  on  by  the  parties  on  the  second  day  of  June  next,  and  the  said  party 
of  the  second  part  to  give  his  promissory  note  for  the  balance  of  "  said  $I  100,  ''  pay- 
able in  fifteen  months  from  date  hereof."  B  filed  a  bill  to  enforce  a  specfic  perform- 
ance of  this  contract,  and  therein  alleged  that  it  was  agreed  between  the  parties,  that 
they  should  meet  at  McFadon's  store  on  Bear  Creek,  on  the  said  second  day  of  June, 
and  that  B  should  then  pay  over  to  A  $700,  which  sum  included  the  value  of  the 
horse ;  and  that  it  should  be  at  the  option  of  B  to  pay  over  the  whole  of  said  sum  of 
$700  in  money,  or  to  assess,  or  caused  to  be  assessed  or  agreed,  between  the  pirties,  the 
value  or  price  of  said  horse,  and  pay  the  residue  to  A,  and  that  B  should  execute  his 
note  to  A  for  $400,  the  balance  of  said  purchase  money,  payable  fifteen  months  from 
the  date  of  the  agreement:    IIeld,\.\\z.t  the  meaning  of  the  terms  "certain  sum"  could 
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not  be  explained  by  parol  proof;  but  that  they  meant  any  sum — some  money — 
a  nominal  amount — it  being  left  lo  the  discretion  or  convei  ieiice  of  B  lo  determme  : 
Held,  also,  that  this  agreement,  being  signed  by  both  the  parties,  was  reciprocally  bind- 
ing upon  them,  and  sufficiently  certain :  Held,  also,  that  so  much  of  the  allegations  in 
the  bill,  and  the  proofs  in  support  of  them,  as  are  inconsistent  with  the  terms  of  the 
written  agreement,  must  be  rejected ;  and  such  is  the  allegation  which  shows  it 
optional  with  15,  whether  he  would  deliver  the  horse  or  not :  Held,  also,  that  paro) 
proof  was  inadmissible  to  fix  the  amount  of  the  first  payment  ;  and  that  the  court 
could  not  go  beyond  the  contract  to  ascertain  the  amount:  Held,  also,  that  the 
note  should  have  been  tendered  or  delivered  at  the  time  specified  in  the  contract. 
Ibid, 

8.  Semble,  That  if  the  horse  had  died  before  the  day  for  his  delivery  arrived,  it 
would  have  been  a  sufficient  excu'^e  for  his  non-delivery.      Ibid. 

9.  Where  notes  for  the  consideration  money  agreed  to  be  paid  upon  the  pur- 
chase of  property,  and  a  bond  for  the  conveyance  of  the  same,  'are  executed  on  the 
same  day,  they  both  constitute  one  contract.     Duncan  et  al.  v.  Charles,  565, 

10.  The  rule  universally  adopted  in  the  consttuction  of  contracts  is,  that  the 
intent  of  the  parties,  at  the  time  the  instruments  are  executed,  as  collected  from 
their  language,  shall  prevail.  By  this  rule  it  is  determined  whether  covenants  are 
dependent  or  independent.  But  a  covenant  cannot  be  at  one  time  independent, 
and  at  another  time  dependent.       Ibid. 

11.  An  action  on  an  independent  covenant,  in  an  obligation,  may  doubtless  be 
defeated  by  a  cause  of  defence  arising  after  the  cause  of  action  first  accrued;  but  in 
no  imaginable  case  can  an  independent  covenant,  which  has  been  once  broken,  and 
upon  which  a  cause  of  action  has  consequently  accrued,  be  converted  into  a  depend- 
ent covenant.      Ibid. 

12.  In  a  contract  some  of  the  covenants  may  be  independent  and  others  depend- 
ent.    Ibid. 

13.  On  the  principles  of  equity  aud  justice,  a  contract  to  be  obligatory  must  be 
justly  and  fairly  made.  The  contracting  parties  are  bound  to  deal  honestly,  and  act 
in  good  faith  with  each  other.  There  should  be  a  reciprocity  of  candor  and  fair- 
ness. Both  should  have  equal  knowledge  concerning  the  subject  matter  of  the  con-  . 
tract.  Especially  ought  all  the  facts  and  circumstances  which  are  likely  to  influence 
their  action  to  be  madeknov/n.  If  they  have  not  mutually  this  knowledge,  nor  the 
same  means  of  obtaining  it,  it  is  then  a  duty  incumbent  on  the  one  having  the 
superior  information,  to  disclose  it  to  the  other.  In  making  the  disclosure,  he  is 
bound  to  act  in  good  faith,  and  with  a  strict  regard  to  truth  ;  if  he  make  false  repre- 
sentations respecting  material  facts,  or  intentionally  conceals  or  suppresses  them,  he 
acts  fraudulently,  and  renders  himself  responsible  for  the  consequences  which  may 
result.     Lockridge  v.  Foster  et  al.  573. 

See  Chancery,  2q,  33-7,  43,44,  47.48.  53,  55-  56;  Evidence,  5,  10;  Fraud; 
Indenturfd  Servant  ;  Mistake;  Mortgage;  Promissory  Note;  School  Com- 
missioner ;  Tax;  Usury;  Vendor. 

CONVERSATION.     See  Evidence,  11. 

CONVERSION.     See  Bailment. 

CONVEYANCE. 

1.  Under  the  statute  of  Illinois,  a  conveyance,  in  fee  simple  absolute,  of  an 
estate  to  which  the  grantor  has  no  title,  will  be  effectual  to  pass  any  legal  estate  that 
the  grantor  may  subsequently  acquire.      Willis  et  al.  v.   Watson  et  al.  67. 

2.  Livery  of  seizin  is  unnecessary,  in  Illinois,  to  complete  the  title  to  real 
estate  ;  and  a  person  out  of  possession  may  convey  land,  though  it  is  held  adversely, 
so  as  to  pass  the  title.     Ibid. 

See  Chancery.  8,  38,  39,  40,  41 ;  Deed  ;  Mortgage  ;  Public  Land  ;  Sale  on 
Execution;  Vendor. 
CORPORATION. 

1.  To  prove  the  existence  of  a  town  corporation,  the  statute  incorporating  the 
town  being  introduced  in  evidence,  an  offer  was  made  to  introduce  the  original 
minutes  of  the  Board  of  Trustees  of  the  town,  proved  by  the  clerk,  to  show  the  ac- 
ceptance of  the  act,  and  the  proceedings  under  it.  The  minutes  had  been  tran- 
scribed into  a  book  kept  by  the  Board  of  Trustees  for  that  purpose,  which  had  been 
lost:  Held,  that  the  minutes  were  admissible,  and  that  this  evidence  was  sufficient 
to  establish  that  fact.     Fitch  et  al.  v.  Pinckard  et  al.  76. 

2.  The  minutes  and  entries  made  by  the  officers  of  a  corporation,  if  it  appear 
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that   they  have  been  kept  in  a  proper  place,  and  by  a  proper  person,  are  admissible 
in  evidence.     Ibid. 

3.  A  town  corporation  has  no  power  to  declare  that  the  collector's  deed  shall  be 
evidence  of  a  compliance  with  all  the  prerequisites  of  the  ordinance  providing  for 
the  sale  of  lots  for  taxes,     ibid. 

4.  The  legislature  alone  possesses  the  power  to  make,  change,  or  alter  the  rules 
of  evidence.      Ibid. 

5.  A  purchaser  at  a  sale  of  town  lots  sold  for  taxes  assessed  by  a  town  corpora- 
tion must  prove  every  material  fact  to  show  a  right  of  recovery.  He  must  show  not 
only  a  power  in  the  corporation  to  levy  and  collect  taxes,  but  that  the  lands  were 
subject  to  taxation  ;  that  the  tax  levied  was  authorized ;  that  it  was  due  and  unpaid ; 
and  that  the  powers  granted  were  strictly  complied  with.     Ibid. 

6.  All  fixed  and  permanent  buildings  and  improvements  upon  land  are  a  part  of 
that  land;  and  under  a  section  in  a  town  charier  which  authorizes  the  corporation 
to  levy  and  collect  taxes  upon  all  real  estate  within  the  town,  not  exceeding  one- 
half  of  one  percentum  upon  the  assessed  value  thereof,  it  is  necessary  to  estimate  the 
whole  value  of  the  lot  and  buildings,  in  assessing  the  value  of  a  town  lot.    Ibid. 

7.  Under  a  provision  in  a  town  charter  authorizing  the  corporation  to  pass,  from 
time,  such  ordinances  as  may  be  necessary  to  carry  into  effect  the  power  of  the  incor- 
poration to  levy  and  collect  taxes  upon  all  the  real  estate  within  the  town,  the 
Board  of  Trustee^  have  no  authority  to  exempt  buildings  upon  the  town  lots  from 
valuation,  in  assessing  the  value  of  said  lots,  or  to  discriminate  as  to  what  real 
estate  shall  be  taxed;  and  an  ordinance  thus  discriminating,  or  changing  the  objects 
of  taxation,  is  in  violation  of  the  town  charter,  and  void.    Ibid, 

8.  A  corporation  must  strictly  pursue  the  law  creating  it,  or  giving  it  power  to 
act.     Ibid. 

9.  A  power  to  sell  property  for  taxes  is  a  naked  power,  and  must  be  strictly 
pursued.  Everything  required  to  be  done  under  it  must  be  performed  ;  and  those 
claiming  under  a  tax  sale  must  make  strict  proof  that  everything  was  done  which 
the  statute  required.     Ibid. 

10.  Where  a  town  ordinance  required  the  collector  to  give  notice  that  the  taxes 
were  due,  and  if  not  paid  by  a  certain  day,  that  he  would  proceed  to  advertise  and 
sell  the  property  assessed  ;  and  if  the  taxes  were  not  paid  by  the  day  fixed,  to  adver- 
tise and  sell  ;  and  to  prove  the  notice  and  advertisement,  newspapers  were  intro- 
duced published  in  1S37,  containing  the  notice  and  advertisement  dated '1S36:' 
Held,  that  parol  proof  was  not  admissible  to  show  that  the  dale  was  a  mistake,  and 
that  it  was  intended  for  1837.    Ibid. 

11.  The  doctrine  is  undoubtedly  correct,  that  the  legislature  has  no  power  to 
direct  that  any  portion  of  the  debts  due  a  private  corporation  shall  be  received  in 
anything  but  gold  and  silver  coin,  as  the  act  of  incorporation  is  regarded  as  a  con- 
tract between  the  government  and  the  corporators,  which  the  legislature  cannot 
repeal  or  impair,  so  long  as  the  latter  keep  within  the  limits  of  their  charter.  But 
it  is  equally  as  well  settled,  in  respect  to  public  corporations,  created  for  public 
purposes,  that  the  legislature  has  the  exclusive  right,  as  trustee  of  the  public  interest, 
to  regulate,  control,  and  direct  the  corporation,  and  its  funds  and  franchises.  Bush 
V.  Shipman  et  al.  190. 

12.  An  incorporated  township,  for  common  school  purposes,  under  the  laws  of 
Illinois,  is  a  quasi  public  corporation  ;  and  the  legislature  has  an  unquestionable 
right  to  change,  modify,  enlarge,  restrain,  or  destroy  such  corporation,  and  may  ex- 
ercise a  superintending  control  over  all  its  money  and  other  property,  securing,  how- 
ever, as  a  matter  of  good  faith,  the  effects  of  the  corporation,  for  the  use  of  those  for 
whom  they  were  donated  or  purchased.    Ibid. 

13.  The  legislature  has  absolute  control  over  municipal  corporations,  to  create, 
change,  modify,  or  destroy  them  at  pleasure.     The  People  v.  Wren,  273. 

14.  A  public  corporation,  such  as  a  county  or  city,  does  not  become  dissolved 
by  the  neglect  of  the  inhabitants  or  corporators  to  elect  ofiicers.   Ibid. 

See  School  Commissioner  ;  Tax. 
COST. 

1.  The  court  decided  that  the  cost  of  the  transcript  of  the  record  from  the  court 
below  should  be  taxed  in  the  fee-bill  from  this  court.     Anonymous,  48. 

2.  Neither  the  state,  nor  a  county  is  bound  by  law  to  pay  the  fees  of  officers,  in 
prosecutions  in  behalf  of  the  people,  where  no  conviction  is  had  ;  and  where  the 
defendant  is  convicted,  the   officers  must  look  to  the   defendant's  estate  for  their 
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costs,  and  rua  the  risk  of  losing  them,  if  he  be  insolvent.     Kitchell et  al.v.  Madison 
Co.  165. 

3.  Before  a  plaintiff  is  entitled  to  recover  costs  from  a  party  he  summons  into 
court,  he  must  show  that  he  had  a  cause  of  action  against  him  at  the  time  of  the 
institution  of  the  suit,  and  that  it  still  subsists.  If  between  the  commencement  of 
the  suit  and  the  trial,  he  voluntarily  releases  his  cause  of  action,  his  right  to  recover 
costs  is   gone.     Skinner  v.  yones,  193. 

4.  Where  a  judgment  is  rendered  against  two  of  three  defendants,  and  a.  scire 
facias  issued  to  make  the  third  a  party  to  the  judgment,  if  the  sheriff  collects  the 
amount  of  the  execution,  the  debt  is  extinguished,  and  the  costs  upon  ttie  scire 
facias   must  be  paid  by  the  plaintiff.     Ibid. 

5.  The  instruction  of  a  circuit  court  to  its  clerk,  in  relation  to  the  taxing  of 
costs  in  a  cause,  is  neither  a  "judgment  or  decree,  nor  matter  of  error  or  com- 
plaint" therefrom,  within  the  meaning  of  the  statute.     Miller  v.  Adams,  ig6. 

6.  A  circuit  court  has  no  binding  authority  to  instruct  its  clerk  in  relation  to  the 
taxing  of  costs  in  a  cause.  The  clerk  is  to  be  governed  by  the  evidence  presented 
to  him,  and  not  by  the  instructions  of  the  court.  But  if  any  person  is  dissatisfied 
with  the  taxation  of  a  bill  of  costs  by  the  clerk,  he  may  apply  to  the  court  in  which 
the  action  or  proceeding  was  had,  to  re-tax  the  same  according  to  law  :  and  a  writ 
of  error  or  appeal  would  lie  from  its  decision  to  the  Supreme  court,     /did. 

7.  The  court  ordered  the  clerk  to  tax  in  the  bill  of  costs  the  expense  of  printing 
the  abstracts  of  the  cause,  which  were  furnished,  in  print,  by  the  parties.  Doyle 
et  al.  V.  Teas  et  al.  268. 

See  Chancery  49;  Practice,  i  ;  Trust,  2. 

COUNTY.     See  Marquette. 

COUNTY  COMMISSIONERS. 

The  county  commissioners'  courts  of  the  respective  counties  had  power  to  lend  the 
money  appropriated  to  their  respective  counties,  under  the  "  Act  to  establish  and 
maintain  a  general  system  of  internal  improvement,"  (which  money  was  required,  by 
said  act,  to  be  expended  in  the  improvement  of  roads,  constructing  bridges,  and 
other  public  works,)  to  appoint  agents  to  keep  and  loan  the  same  to  individuals;  and 
to  take  bond  from  such  agents  for  the  faithful  performance  of  the  trusts  assumed  by 
them;  and  such  bonds  are  valid.     Kitcheits  et  al.  v.  Greene  Co.  486. 

COUNTERFEITING.     See  Indictment,  7. 

COURT. 

1.  The  time  of  holding  the  circuit  courts  is  fixed  by  law,  and  every  person  not 
only  has  the  means  of  knowing  but  is  presumed  to  know,  when  that  time  is.  Rog- 
ers V.  Miller  et  al.  334. 

2.  The  circuit  court,  as  a  matter  of  convenience,  takes  cognizance  of  who  are  jus- 
tices of  the  peace  for  the  county  in  which  it  is  held;  and  proof  of  the  official  charac- 
ter of  these  officers  is  never  required,  unless  that  particular  question  is  distinctly  in 
issue.     Skattuck  et  al.  y.  The  People,  481. 

3.  A  state  has  the  power'to  define  offences  and  punish  offenders,  and  the  neces- 
sity for  the  exercise  of  its  powers  cannot  be  enquired  into  in  a  court  of  justice. 
Eells  V.  The  People,  513. 

See  Evidence,  22;  Jurisdiction;  Process;  Supreme  Court. 
COURT  OF  PROBATE.     See  Probat:-.  Justice. 
COVENANT.    See  Consideration;  Contract,  to,  it-;  Promissory  Note,  15,  16; 

Vendor,  12,  22. 
CREDITOR.     See  Chancery,  2,  6,  29,  30,  38;  Vendor,  4,  5,  16. 
CRIME.     See  Slander. 
CRIMINAL  LAW. 

1.  A  man  cannot  be  twice  placed  in  jeopardy,  on  the  same  accusation.  If  a  pris- 
oner has  been  once  arraigned  on  a  valid  indictment,  and  acquitted,  he  can  never 
again  be  put  on  his  trial,  and  required  to  answer  for  the  same  offence,  Durham  v. 
The  People,   173. 

2.  Under  the  criminal  code  of  Illinois,  it  is  not  necessary  that  there  should  be  an 
unlawful  assemblage  to  constitute  a  riot,  though  it  was  otherwise  at  common  law.  It 
is  sufficient  to  constitute  this  offence,  that  two  or  more  persons,  being  together,  act- 
ually do  an  unlawful  act,  with  force  and  violence,  against  the  person  or  property  of 
another,  or  a  lawful  act  in  a  violent  or  tumultuous  manner.  Dougherty  etal.  v.  'Die 
People,  180.  ■ 

3.  Where  a  defendant  is  put  upon  his  trial  for  a  crime  which  includes  an  offence 
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of  an  inferior  degree,  ihe  jury  may  acquit  of  the  higher  offence,  and  convict  of  the  les- 
ser, although  there  may  be  no  count  in  tlie  indictment  specifically  charging  that  par- 
ticular offence.  But  under  an  indictment  for  an  assault  with  intent  to  commit  murder, 
or  mayhem,  the  defendant  cannot  be  convicted  of  an  assault  with  intent  to  commit  a 
bodily  injury;  and  if  he  could  be  thus  convicted,  it  would  be  necessary  for  the  verdict 
of  the  jury  to  find  all  the  facts  necessary  to  constitute  the  offence.  Carpenter  v.  The 
People,  198. 

4.  The  crimes  of  assault,  and  assault  and  battery,  are  not  punishable  by  indict- 
ment, in  Illinois.  Exclusive  jurisdiction  over  these  crimes  is  conferred  on  justices  of 
the  peace.     Ibid. 

5.  It  is  an  offence  punishable  by  indictment,  under  the  statute  of  Illinois,  to 
unlawfully  harbor  or  secrete  a  slavi  owing  service  to  a  resident  of  another  state, 
while  such  resident  is  passing  with  the  slave  through  this  state.  Willard  v.  The  Peo- 
ple, 469. 

6.  §  149  of  the  criminal  code  most  distinctly  recognises  the  institution  of  slavery 
in  some  of  these  United  States,  and  has  provided,  by  penal  enactment,  that  none  shall 
harbor  or  conceal  a  slave,  within  the  state,  who  owes  service  out  of  it;  and  to  this  ex- 
tent this  state  has  expressly  recognised  and  enforced  the  law  of  comity,  which  every 
state  or  government  may  or  may  not  do,  as  it  chooses.     Jbid. 

7.  The  essence  of  the  offence  of  harboring  or  secretirg  a  slave  is  the  attempt  to 
detraud  the  owner  of  his  property.     Eells  v.  The  People,  509. 

8.  The  words  "  harbor  and  secrete  "  have,  by  long  usage  in  connection  with  the 
subject  of  secreting  slaves,  acquired  a  specific  meaning,  which  includes  both  act  and 
intention.     Ibid. 

9.  So  much  of  §  149  of  the  criminal  code  of  the  state  of  Illinois,  as  provides  for 
punishing  any  person  who  shall  secrete  a  negro  slave  or  colored  servant,  is  not  in 
conflict  with  the  third  paragraph  of  §  2,  of  article  IV.  of  the  constitution  of  the  Uni- 
ted States;  nor  does  it  interfere  either  with  the  remedy  given  by  congress  for  the  re- 
covery of  the  slave,  or  the  mode  of  prosecuting  that  remedy.  It  neither  aids  nor 
impedes  the  owner  in  the  reclamation  of  his  property;  it  merely  acts  upon  our  own 
citizens,  and  prescribes  a  rule  of  conduct  for  them.     Ibid. 

10.  A  state  has  the  power  to  define  offences  and  punish  offenders,  and  the  neces- 
sity for  the  exercise  of   its  power  cannot  be  enquired  into  in  a  court  of  justice.     Ibid. 

See  Co.nstitution;  Indictment:  Officer;  Recognizan'ce;  Slavery. 
DAMAGE.S.     See  Bailment;  New  Trial;  Practice,  18,  23,  24;  Slander,  8, 11,  12. 
DEBT.     See  Action;  Trespass. 

DEBTOR  AND  CREDITOR.    See  Creditor;  Evidence,  4,  5. 
DECEASED  WITNESS.     See  Evidence,  24. 
DEED. 

1.  The  act  of  the  territory  of  Indiana,  entitled  "A  law  establishing  the  record- 
er's office,  and  for  other  purposes,"  prescribes  no  particular  form  for  the  acknowl- 
edgment of  a  deed;  and  under  that  act  it  is  sufficient  for  the  certificate  to  state  that 
the  maker  appeared  before  the  officer,  and  acknowledged  the  deed  to  be  his  act  and 
deed.      Russell  y.  Whiteside,   li. 

2.  Formerly  it  was  essential  to  the  operation  of  a  deed  of  release,  that  the  grantee 
should  have  an  estate  or  interest  in  the  land  released;  but  many  of  the  subtle  dis- 
tinctions and  ceremonious  forms,  peculiar  to  the  ancient  modes  of  transferring  titles, 
are  abolished;  and  the  policy  of  the  law  now  requires  that  courts  should  look  rather 
to  the  intention  of  the  parties,  in  making  the  deed,  than  to  the  form  in  which  that 
intention  is  expressed.     AfcConnellv.  Reed,   121. 

3.  A  deed  release  and  quitclaim  is  as  effectual  for  the  purpose  of  transferring 
title  to  land,  as  a  deed  of  bargain  and  sale;  and  the  prior  recording  of  such  deed  will 
give  it  a  preference  over  one  previously  executed,  but  which  is  subsequently  recorded. 
Jbid. 

4.  As  a  general  rule,  the  deed  first  recorded  must  prevail  over  a  prior  unrecorded 
deed,  where  the  deed  first  recorded  is  made  in  good  faith,  and  the  grantor  intended 
to  make  a  second  conveyance  of  lands  which  he  had  previously  conveyed.  But  where 
the  terms  of  the  second  deed  do  not  necessarily  embrace  the  land  previously  con- 
veyed, and,  on  the  contrary,  are  such  as  to  show  that  it  was  not  the  intention  of  the 
grantor  to  include  them,  the  court  will  give  it  such  construction  as  not  to  embrace 
them,  and  will  not  allow  it  operate  to  the  prejudice  of  the  first  purchaser.     Ibid. 

5.  Where  a  person  executed  a  quitclaim  deed,  in  the  usual  form,  demising,  releas- 
ing, and  forever  quitclaiming  all  right,  title,  and  interest,  in  a  certain  tract  of  land; 
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and  subsequently  executed  a  deed  of  bargain  and  sale  to  the  same  person,  of  the  same 
premises,  itiereiu  declaring  ihat  it  was  his  intention,  in  his  former  deed,  to  transfer 
and  convey  absolutely  all  right,  title,  and  interest  that  he  then  had  in  and  to  the 
land  mentioned  in  the  quitclaim  deed:  Held,  that  the  quitclaim  deed  only  conveyed 
the  land  to  which  he  had  right  and  title  at  the  date  thereof;  and  that  the  deed  could 
not  operate  upon  premises  which  the  grantor  had  before  fairly  sold  and  conveyed, 
for  a  valuable  consideration.     Ibid. 

6.  To  render  the  auditor's  deed  of  land  sold  for  taxes,  under  the  law  in  force  in 
1827,  evidence  of  title,  it  is  incumbent  on  the  party  offering  it,  to  show  the  author- 
ity of  the  auditor  to  make  it,  by  showing  the  land  liable  to  sale,  and  the  perform- 
ance by  him  of  all  the  preliminary  acts  required  by  law.  Such  a  deed  confers  no 
title  unless  made  in  conformity  to  all  the  requirements  of  the  law  ;  and  the  proof  of 
the  compliarce  with  the  pre-requisites  to  a  sale  devolved  upon  the  party  offering  the 
deed  in  evidence.     Hill  etal.  v.  Leonard,   142. 

7.  A  purchaser  at  a  master  or  commissioner's  sale  of  mortgaged  premises  is  not 
entitled  to  receive  a  deed,  until  the  expiration  of  the  time  for  redemption.  Delahay 
v.  McConnel,  159, 

8.  As  between  the  grantor  and  grantee  of  a  deed,  the  transaction  is  complete 
upon  the  execution  and  delivery  of  the  deed  ;  but  as  between  the  grantee  and  third 
persons,  without  notice,  the  purchase  may  be  said  not  to  be  completed  till  the  title 
paper  is  left  for  record.     Doyle  etal  v.  Teas  etal.  252. 

g.  Where  a  conveyance  of  a  tract  of  land  is  executed  and  delivered,  the  subse- 
quent destruction  or  sftrrender  of  the  deed  will  not  revest  the  title  to  the  land  in  the 
'rantor.     Duncan  v.   Wickliffe,  453. 

See  Chancery  ;  Corporation,  3  ;  Notice  ;  Recording  Deed  ;  Sale  on  Exe- 
cui ION  ;  Vendor. 
DEFAULT,    See  Srror,  4;  Practice,  6,  17,18,  20,  22,  23. 
DELIVERY, 

A  sale  of  a  portion  of  tiie  bricks  in  a  kiln,  by  the  thousand,  cannot  be  complete, 
until  those  sold  are  separated,  m  some  mode,  from   the  general  mass.     To  make 
such  sale  good,  there  must  be  ^n  actual  or  virtual  delivery  of  the  property  sold. 
Dunlap  \.  Berry,  331. 
DEMAND.     See  Replevin,  5. 
DEMISE.     See  Amendment  ;  Landlord. 

DEPOSITION.     See  Bill  of  ExcEPTio^s,  2  ;  Chancery,  13,  15,  16. 
DE-CENT.     SeeWiLL,  4,  5, 
DESCRIPTION.     See  Mechanic's  Lien,  4. 
DILIGENCE.     See  Officer  ;  Promissory  Note,  9,   11. 
DISCONTINUANCE. 

1.  A  party  by  going  to  trial  in  the  court  below,  without  making  any  objection, 
waives  a  discontinuance,  if  one  has  previously  occurred,  by  reason  of  an  omission 
to  take  proper  steps  to  continue  the  cause  in  court.      Wells  v.  Mason  et  al,  88. 

2.  Where  a  plaintiff  replies  to  a  plea  which  answers  only  a  part  of  a  declaration, 
without  taking  judgment  forthe  part  unanswered,  and  there  are  other  pleas  which 
answer  the  whole  declaration,  he  does  not  thereby  discontinue  his  suit.  Under  the 
circumstances  of  this  case,  the  plaintiff  had  his  election  to  demur  to  the  defective 
plea,  or  to  take  issue  upon  the  same.     Ibid. 

DISCOVERY.     See  Bank,  i,  2. 

DISCRETION.     See  Chancery,  27,  45,  49  ;    Evidence,  16  ;    Practice,  3  ;    Jury. 

DOCKET.     See  Evidence,  12. 

DON.\TION.     See  Northern  Cross  Railroad. 

DRUNKENNESS.     See  Slander,  9. 

EJECTMENT.     See  Amendment  ;  Notice,  5  •  Public  Land. 

ENDORSER.     See  Promissoi^y  Note,  8-12. 

EQUITY.     See  Chancery. 

ERASURE.     See  Promissory  Note,  7. 

ERROR. 

1,  An  appeal  or  writ  of  error  does  not  lie  from  an  order  of  a  court  dissolving  an 
iajunct  on.  Bnt,  se/nble,  that  where  the  only  prayer  of  a  bill  is  for  an  injunction, 
an  order  dissolving  the  injunction  is  equivalent  to  a  dismissal  of  the  bill,  and  is  a 
final  disposition  of  the  cause.     Pentecost  tt  al.  v.  Magahee,  327. 

2.  A  cause  must  be  finally  disposed  of  in  the  court  below,  Ijefore  either  party  can 
carry  it  to  the  appellate  court,  and  assign  errors  on  the  record.     Ibid. 
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3.  A  writ  of  error  may  be  brought  by  a  plaintiff  to  reverse  his  own  judgment,  if 
erroneous,  in  order  to  enable  him  to  commence  another  action.  Jones  et  al.  v. 
Wii^htetal.  338. 

4.  It  is  error  to  take  judgment  by  default  against  a  defendant,  where  a  plea  has 
been  filed  by  him  ;  and  a  party,  under  such  circumstances,  may  reverse  his  own 
judgment.     Ibid. 

5.  It  is  error  to  assess  the  damages  and  render  judgment  against  one  of  two 
defendants,  while  the  cause  is  undisposed  of  as  to  the  other.     Ibid. 

See  Appeal.  3,  8  ;  Chancery,  7  ;  Continuance  ;  Cost,  5,  6  ;  Execution  ;  In- 
STUCTioN ;  Judgment,  i,  2.  3;  Practice,  6,29,  33;  Probate  Justice. 
ESTATE.     See  Landlord  ;  Will. 
ESTOPPEL.     See  Public  Land. 
EVICTION.     See  Landlord. 
EVIDENCE. 

1.  The  Act  of  Congress  of  May  10,  1800,  provided  for  the  sale  of  the  public  lands 
north  west  of  the  Ohio  river,  on  a  credit,  and  in  case  of  failure  to  pay  the  purchase 
money  according  to  the  terms  of  sale,  the  register  of  the  land  office  was  required  to 
give  thirty  days'  notice  in  five  of  the  most  public  places  in  his  district,  and  sell  the 
land  to  the  highest  bidder,  at  a  price  not  less  than  the  amount  of  arrears  due,  with 
interest  and  expenses  of  sale.  Under  this  act,  a  printed  notice,  purporting  to  be 
signed  by  the  register  of  the  land  office,  that  certain  lands  therein  named  would  be 
sold  for  arrears  due  thereon,  accompanied  with  proof  that  it  had  been  published  in 
a  newspaper  published  in  the  place  where  the  land  office  wks  situated,  for  several 
weeks  prior  to  the  time  of  sale,  is  admissible  in  evidence  to  show  the  advertisement 
of  the  land  for  sale  ;  and  a  jury  would  be  justified  in  inferring  from  such  evidence, 
the  giving  of  the  particular  notice  required  by  the  statute.    Russelly.  Whiteside^  12. 

2.  The  answer  to  a  question,  to  which  objection  is  made  in  the  court  below  and 
overruled,  must  be  shown  in  the  record,  or  the  decision  of  the  court  in  permitting 
the  question  to  be  answered,   cannot  be  assigned  for  error.     Ibid. 

3.  A  defendant,  by  abandoning  his  demurrer,  and  pleading  to  a  declaration, 
admits  its  sufficiency,  and  it  is  only  necessary  for  the  plaintiff  to  prove  the  material 
averments  contained  in  the  declaration  to  obtain  a  verdict.     Ibid. 

4.  A  declaration  in  assumpsit  alleged  that  the  plaintiff  and  defendant  owned  and 
possessed  distinct  portions  of  a  tract  of  land  consisting  of  one  entry  or  purchase,  in 
the  name  of  A,  and  that  said  tract  had  been  advertised  for  sale  by  the  register  of 
the  land  office  at  which  it  was  purchased,  for  arrears  of  purchase  money  due  there- 
on, interest  and  costs  of  sale,  which  could  not,  under  the  regulations  of  the  land 
office,  be  sold  or  redeemed  separately,  and  that  the  plaintiff,  to  save  his  own  land, 
was  compelled  to  redeem,  by  paying  the  arrears  due  on  the  whole  of  the  land, 
amounting  to  $108.16,  which  was,  in  fact,  due  on  the  land  of  the  defendant,  who, 
though  requested,  refused  payment,  whereby,  etc.  The  defendant  pleaded  no7i 
asswnpsit  :  Held,  under  the  issue  thus  formed,  that  the  fact,  whether  the  redemp- 
tion was  for  the  benefit  of  the  defendant,  or  at  his  request,  was  entirely  immaterial; 
and  that  the  plaintiff,  by  proving  that  he  was  interested  in  the  land  by  purchase 
from  A,  would  sustain  the  allegation  in  his  declaration  as  to  ownership,  and  that 
it  was  not  necessary  to  show  that  the  plaintiff  and  defendant  were  both  interested 
in  the  whole  tract  entered  by  A,  and  that  it  was  only  necessary  for  the  plaintiff'  to 
prove  that  the  plaintiff  and  defendant  owned  the  land  entered  by  A,  on  which 
arrears  were  due;  that  the  same  was  advertised  for  sale,  and  that  the  plaintiff 
redeemed  it,  by  paying  the  arrears,  which  were  all  due  on  the  defendant's  portion. 
Ibid. 

5.  Held,  also,  that  the  court  properly  refused  to  give  the  jury  the  following  in- 
struction :  "  That  a  man  cannot  make  ?nother  his  debtor,  without  his  consent  ;  and 
that  if  a  man  makes  a  voluntary  payment  of  money  for  another,  without  his  knovvl- 
edge  or  consent,  he  cannot  compel  a  repayment  of  such  money."     Ibid. 

(>.  When  a  contract  is  declared  on  in  a  declaration,  audits  existence  is  not  de- 
nied by  plea,  or  otherwise,  it  is  admissible  in  evidence,  under  the  statu' e,  without 
proof  of  its  execution.     AWd  et  al.  v.  Phillips  et  al.  41. 

7.  In  an  action  for  materials  furnished,  or  work  and  labor  performed,  in  pursu- 
ance of  a  written  contract,  which  the  plaintiff.without  excuse  or  justification,  had  failed 
to  fulfil,  he  cannot  give  such  contract  in  evidence,  either  to  support  his  action,  or  to  de- 
termine the  rate  of  compensation,  althougli  the  defendant  might  give  it  in  evidence, 
to  lessen  the  damages.     But  where  the  terms  of  a  contract  are  departed  from,  by 
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consent  of  par'ies,  they  will  still  regulate  the  rate  of  compensation,  as  far  as  they  can 
be  traced.     Jh'd, 

8.  Where,  in  an  action  for  materials  and  work  and  labor,  the  record  does  not 
show  for  what  purpose  a  written  contract,  wnich  had  been  departed  from,  was  intro- 
duced in  evidence  by  the  plamuffs,  the  court  will  presume  the  existence  of  circum- 
stances to  justify  its  iniroducion,  unless  the  contrary  appears,  upon  the  ground  that 
every  intendment  sh;ll  be  allowed  in  favor  of  the  legality  and  correctness  of  the  pro- 
ceedings in  the  court  below:  //e/J,  also,  in  the  same  case,  upon  the  like  ground, 
that  though  the  suit  was  instiiuted  by  two,  the  contract,  though  signed  by  one  only 
of  the  defendants,  was  properly  aJmiited  to  go  to  the  jury,  as  a  memorandum  or 
proposition  of  the  defendants,  as  to  the  qua.ity,  quantity,  or  price  of  the  materials 
lo  be  delivered.     Il/iJ. 

9.  Where,  in  an  actionfor  materials  and  work  and  labor,  a  written  contract  was 
set  out  in  one  count  of  the  decUration,  and  in  Acec  verba  in  one  of  the  pleas  of  the 
defendants,  the  defendan  s  cannot  object  to  its  introduction  in  evidence,  upon  the 
ground  that  it  ii  executed  by  only  one  of  the  plaintiffs.      Ibid. 

10.  In  an  action  to  recover  pay  for  a  quantity  of  rock  delivered  at  a  certain 
bridge,  the  defendants  introduced  a  receipt  for  "^120  for  rock  delivered"  at  the 
bridge:  Held,\.)\dX  the  court  properly  refused  to  instruct  the  jury  that  the  receipt 
was /^?/«a/rf<rjV  evidence  of  payment  for  all  rock  delivered  previous  to  the  date  of 
the  receipt,  and  that  the  court  properly  left  it  to  the  jury  to  determine,  under  all  the 
the  ciicum-tances,  to  what  extent  the  receipt  was  an  acknowledgment  of  payment. 
Ibid. 

J  I.  The  general  rule  is,  that  where  confessions  or  admissions  are  introduced  by 
one  party,  the  opposite  party  is  entitled  to  the  whole  conversation.  And  where  the 
answer  of  a  party  to  a  question,  by  the  witness  or  another  person,  is  sought  to  be  in- 
troduced, an  I  such  answer  could  not  be  understood,  or  would  be  unintelligible  with- 
out stating  the  question  also,  the  question  is  admissible;  but  this  rule  does  not  in- 
clude what  the  witness  may  have  said,  in  the  conversation,  to  the  defendant,  any 
farther  than  his  language  may  be  necessary  to  understand  what  was  said  by  the  de- 
fendant.     Young  v.  Bennett,  47. 

12.  Where  an  execution  is  lost,  the  execution  docket  kept  by  the  clerk,  and  the 
entries  therein  of  the  date  and  amount  of  the  execution,  where  the  cletk  testifies  to 
the  regularity  of  the  docket,  are  admissible  as  evidence  of  the  facts  stated  therein. 
Dunlap  v.  Berry,  330. 

13.  A  witness,  in  giving  testimony  of  the  contents  of  a  lost  writing,  may  make 
use  of  any  memorandum  to  refresh  his  memory.     Ibid. 

14.  A  witness,  where  there  is  a  conflict  as  to  the  ownership  of  property,  should 
state  facts,  and  let  the  jury  draw  conclusions.  A  statement,  by  a  witness,  that  he 
"considered"  property  his  own,  is  no  evidence  that  it  was  so  ;  it  is  merely  an  ex- 
pression of  opinion.     Ibid. 

15.  Sembie,  That  in  an  action  against  a  sheriff,  for  a  false  return  to  an  exe- 
cution, it  is  unnecessary  to  produce  the  judgment  upon  which  it  was  issued.     Ibid. 

16.  As  a  general  rule,  it  is  well  settled,  that  upon  an  examination  of  a  witness  in 
chief,  the  party  calling  him  has  no  right  to  put  leading  questions;  but  there  are 
some  exceptions  to  this  rule ;  as  that,  in  the  discretion  of  the  court,  leading  ques- 
tions may  be  put  to  an  unwilling  witness,  and  upon  intioductory  matter  as  mere  in- 
ducement to, or  explanatory  of,  the  relative  evidence,  or  for  the  purpose  of  identify- 
ing a  person,  a  witness  may  be  asked  if  a  person  in  court,  or  the  prisoner  at  the  bar, 
is  that  person.     Chambers  \.  The  People,  355. 

17.  On  a  trial,  underan  indictment  for  harboring  an  indentured  colored  servant, 
the  master  of  the  servant  was  called  as  a  witness,  and  asked  if  the  servant  had  been 
living  with  him,  as  an  indentured  servant,  since  she  v  as  assigned  to  him;  which  ques- 
tion was  objected  to  by  the  defendant :  Held,  that  the  question  was  admissible  for 
the  purpose  of  identifying  the  servant.     Ibid. 

iS.  The  fact  that  a  person  is  an  indentured  servant  cannot  be  proved  by  parol. 
Ibid. 

ig.  Where  the  clerk  of  a  court  of  record  affixes  his  seal  to  the  attestation  of  an 
act,  the  paper  is  verified  without  further  proof.     Ibia. 

20.  Where  the  law  required  that  an  indenture  should  be  entered  into  and  ac- 
knowledged before  a  clerk  of  a  court  of  record,  and  no  seal  was  affixed  to  the  certi- 
ficate of  acknowledgment,  proof  of  the  death  and  hand  writing  of  the  clerk  are  not 
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sufficient  to  verify  the  instrument ;  it  is  necessary  to  prove  by  some  competent  testi- 
mony, that  the  person  acting  as  clerk  was  such.     Ji>ia. 

21.  Where  the  clerk  of  a  c<jurt,  which  had  ceased  to  exist,  v/as  appointed  by  the 
governor,  a  certificate  from  the  office  of  the  secretary  of  state,  or  a  certificate  from  the 
court  in  possession  of  the  records,  would  be  ptoper  evidence  of  his  official  character. 

22.  The  circuit  court  will  judicially  notice  who  are  the  justices  of  the  peace  of  the 
county  where  the  couit  is  sitting, and  also  their  official  acts  ;  but  where  the  official 
acts  of  justice  are  offered  in  evidence  in  a  county,  other  than  that  in  which  he  re- 
sides, they  must  be  accompanied  by  a  certificate  from  the  proper  officer,  of  the  offi- 
cial character  of  the  justice.     Jl>-id. 

23.  Upon  the  trial  of  a  suit  brought  to  recover  the  amount  of  a  store  account, 
the  plainiiff  askeda  witness  called  by  him,  the  following  question:  "Are  the  arti- 
cles in  ihis  account  (holding  up  the  account)  charged  upon  the  books  of  the  plain- 
tiff?" To  the  asking  and  answering  of  which  question  the  defendant  objected,  as 
being  illegal  and  irrelevant ;  but  the  court  overruled  the  objection,  and  the  witness 
answered  that  said  articles  were  charged  upon  the  books,  and  the  account  was  a  cor- 
rect copy  therefrom.  The  plaintiff,  alier  proving  that  some  of  the  articles  were  pur- 
chased by  the  daughters  of  ihe  defendant,  asked  the  witness ''What  did  the  daughters 
say  v/heii  they  purchased  said  goods?"  The  defendant  objected  to  thisquestion,  but  the 
objection  was  overruled,  and  the  witness  answered  that  the  daughters  stated.when  they 
got  some  of  the  articles,  that  they  were  to  be  charged  to  the  delendant;  //e/d,  that  as  it 
was  apparentfrom  thebill  of  exceptions,  that  the  former  question  was  not  asked  for  the 
purpose  of  proving  the  account,  but  a  fact  that  might  be  important  to  rtbut  any  pie- 
sumplion  that  the  articles  sold  were  not  regularly  charged  on  the  books  of  the  plain- 
tiff, the  court  could  not  determine  that  it  was  illegal  or  irrelevant ;  and  that  what  the 
daughters  said,  when  they  purchased  the  goods,  was  a  part  of  the  res gesta,  and  evi- 
dence of  it  was  competent  to  show  what  took  place  when  the  goods  were  purchased. 

Thomas  v.  Leonafd,  558. 

24.  On  the  trial  of  the  right  of  property  between  a  mortgagee  of  chattels  and  an 
execution  creditor  of  the  mortgigor,  the  former  offered  to  prove  that  a  deceased  wit- 
ness testified  upon  a  form  r  tnal.  between  the  same  parties,  that  a  good  and  valu- 
able consideration  was  paid  by  the  mortgagee  to  the  mortgagor,  at  the  time  of  the 
execution  of  the  mortgage:  Held,  thSit  the  evidence  was  admissible.  Letcher  v. 
No>ton,  575. 

See  Bank;  Certificate;  Chancery.  9-16,  18,  26,  31-33,  43;  Contract; 
Corporation;  Court;  Deed,  6;  Fraud;  Indici'ment,  i,  4,  5;  Interest; 
JuDCMENT,  7,  10;  Justice  of  the  Peace,  2;  Landlord,  4;  Mortgage,  2,  5 
Notice;  Officer,  3,  5;  Partnership;  Practice;  Promissory  Note,  2,  3,  4,  6 ; 
Replevin;  School  Commissioner,  5-8  ;  Slander;  Title;  Trespass;  Usury; 
Witness. 
EXECUTION. 

1.  The  correct  doctrine  established  by  the  authorities  is,  that  where  a  defendant 
'\Vi  s^  fieri  facias  has  subinitied  to  it,  a  stranger  to  the  record  cannot  avail  himself 
of  any  irregularity  in  the  wiit,  in  a  collateral  proceeding.  Swigart  et  al.  v.  Harbor 
etal.z-}\. 

2.  A  sale  upon  an  execution,  after  a  judge's  order  staying  proceedings,  is  not  a 
nullity  ;  it  is  only  voidable,  and  cannot  be  set  aside  in  a  collateral  proceeding.  Ibid. 

3.  Irregularities  in  the  sale  of  lands  on  execution  can  only  be  corrected  by  the 
court  from  which  the  process  issues  ;  and  where  such  court  is  not  called  upon  by  the 
defendant  in  execution,  to  set  such  proceedings  aside,  they  cannot  be  disturbed  by 
any  one  else,  in  a  collateral  proceeding.     Ibid 

4.  Seinble.  That  after  the  lapse  of  sufficient  time  to  bar  a  writ  of  error,  proceedings 
upon  a  final  process  issued  from  the  circuit  courts  cannot  be  quashed  for  irregularity. 
Ibid. 

4.  It  is  not  necessary  to  revive  a  judgment  in  favor  of  the  auditor  of  public 
accounts,  by  jf/>(f  yrt^/(7j,  before  execution  c\n  issue  thereon,  notwiihstanding  more 
than  a  year  and  a  day  has  intervened  subsequently  to  the  rendition  of  the  judgment. 
The  auditor  is  the  representative  of  the  pei  pie,  and  the  law  does  not  impute  laches 
to  them.     People  v.  Peck,  404 

See  Action,  4,  5;    Bankrupt,  7;   Chancery,  38;    Evidence,  12,  15;  Judg- 
ment, I,  3;  Offichr;  Practice,  15.  16;  Purlic  Lands,  3;  Trespass,  5. 
EXECUTOR.    See  Judg.me.\t  3,  4  ;  Landlord,  i,  2  ;  Vendor,  8. 
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EXEMPLIFICATION.    See  Change  of  Venue  ;  Evidence,  1S-21. 

FALSE  RETURN.     See  Officer. 

FALSE  PRETENSES.     See  Fraud. 

FEES.     See  Cost,  2. 

FEE  BILL.     See  Bond,  Cost  ;  Officer,  10,  11. 

FIERI  FACIAS,     See  Execution. 

FORCIBLE  ENTRY  AND  DETAINER.  See  Pleading,  ii. 

FORECLOSURE  OF  MORTGAGE.     See  Chancery,  2,  16,  22,  23,  24,  25,  29,  30; 

Judgment,  3,  4. 
FORFEITURE.     See  Vendor,  24,  25. 
FRAUD. 

1.  The  question  of  fraud  is,  from  its  nature,  often  one  of  difficult  solution  ;  yet 
when  fraud  is  clearly  shown  to  be  one  of  the  elements  of  a  transaction,  it  so  taints 
and  vitiates  it,  according  to  the  principles  of  both  law  and  equity,  as  to  render  it 
void  not  only  aj  to  perpetrators,  but  also  as  to  ihosa  who  connive  at,  and  seek  t) 
profit  by  it,  but  to  declare  a  c  mveyance  to  an  innocent  pirchaser  void,  because  of 
the  fraud  of  his  vendor,  is  against   the  principles  both  of  law  and  equity.     Prevov. 

Walters,  38. 

2.  Where  a  person  who  knows  himself  to  be  insolvent,  by  means  of  fraudulent 
pretences  or  representations,  obtains  possessi m  of  goods  under  a  pretence  of  pur- 
chase, with  the  intention  not  to  pay  for  them,  and  with  the  design  to  cheat  the 
vendor  oat  of  them,  a  court  of  chancery  will  set  aside  the  sale,  and  order  a  return  of 
the  goods,  if  they  have  not  pass<.d  into  the  hands  of  a  (^o«a  y?t/,?  purchaser ;  or  the 
vendor  may  bring  a  replevin  or  trover.     Henshazo  v.  Bryant  ei  al.  106. 

3.  In  order  to  set  aside  a  sale  of  goods  for  friud  in  the  ])urchaser,  such  a  case 
must  be  made  out  as  would  authorize  a  jury  to  convict  the  purchaser  of  obtaining 
the  goods  under  false  pretences.  In  such  a  case  the  quo  animo  with  which  purchases 
are  made,  v/hether  the  purchaser  expected  or  intended  to  pay  for  the  goods  when  he 
purchased  them,  or  whether  he  intended  to  cheat  the  vendor  out  of  them  is  the  very 
gist  of  the  fraud.       Ibid. 

4.  While  a  man  is  really  struggling  against  adversity,  with  an  honest  intent  to  re- 
trieve his  fortunes,  the  law  will  not  declare  him  incapable  of  purchasing  goods  on  a 
credit,  although  he  does  not  disclose  to  his  vendor  the  extent  of  his  embarassments. 
Ibid. 

5.  Sembley'Y\v3X  to  sustain  an  iadictment  for  obtaining  goods  under  false  pre- 
tences, it  should  appear  that  the  means  used 'to  deceive  and  defraud  were  such  that 
a  man  of  ordinary  prudence  might  have  become  the  dupe  of  the  deception.    Ibid 

6.  What  circumstances  will  not  amount  to  proof  of  an  intent  to  obtain  goods 
under  fraudulent  pretences;  and  under  what  circumstances  a  witness  will  not  be 
considered  credible.     Ibid. 

7.  Fraud  may  consist  as  well  in  a  suppressio  veri.  as  in  a  suggestio  falsi,  for  in 
either  case  it  may  operate  to  the  injury  of  the  innocent  party.  Lockridgev.  Foster 
etal.  573. 

See  Chancery,  6,  33,  37,  53;  CoNTRAcr,  13  ;  Notice;  Officer,  5  ;  Sale  on 
Execution,  2;  Trust;  Vendor,  1-7,  g,  10,  16,  17,  18. 
FREE  PERSONS.     See  Colored  Person. 
GAMING.     See  Indictment,  i,  2. 
GOODS  SOLD  AND  DELIVERED.     See  Delivery. 
GOVERNMENT  LAND.    See  Public  Land. 
GUARDIAN. 

1.  The  general  rule  of  law  is  that  a  trust  cannot  be  delegated.  The  exc-ption  to 
this  rule,  that  a  power  coupled  with  an  interest  will  authorize  the  dele- 
gation of  the  trust,  by  making  an  attorney,  does  not  include  a  guardian,  nor  author- 
ize the  latter  to  apooint  an  artorney  to  execute  deed.     Mason  v.  IVaite  et  al.   132. 

2.  It  is  not  necessary  that  a  ward  should  have  any  other  day  in  court,  upon  an 
application  by  a  guardian  for  leave  to  sell  the  ward's  real  estate,  than  such  as  the 
former  has  by  his  gua'-dian's  presence.  Such  a  proceeding  is  not  adverse  to  the 
ward's  interest,  nor  against  him.     Ibid. 

3.  A  third  psrson  can  be  permitted  to  question  the  power  and  acts  of  the 
guardian,  only  when  the  rights  of  th^  former  depend  upon  the  existence  and  due  ex- 
ercise of  the  powers  of  the  la-ter.     Ibid. 

4.  A  guardian  has  no  power  to  sell  the  real  estate  of  his  ward,  unless  authorized 
by  the  court,  or,  perhaps,  by  the  legislature.     Ibid, 
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5.  Where  a  power  is  conferred  upon  a  guardian  to  sell  his  ward's  estate,  it  must 
be  considered  as  a  naked  power,  and  be  strictly  pursued.     Ibid. 

6.  When  the  legislature  authorizes  a  guardian  to  sell  the  land  of  his  ward,  under 
the  direction  and  sanction  of  the  judge  of  probate,  a  sale  made  without  his  consent 
and  direction  is  void.     Ibid. 

7.  It  is  constitutional  for  the  legislature  to  authorize  a  guardian  to  sell  the  real 
estate  of  his  ward,  under  the  direction  and  sanction  of  the  court  of  probate.     Ibid 

8  The  principle  of  the  caveat  emptor  applies  to  a  guardian's  sale;  and  a  suppres- 
sio  veri  on  the  part  of  the  guardian  will  not  invalidate  the  sale,  or  enable  the,  pur- 
chaser to  rescind  it ;  aliteroi  a  suggestlo  falsi.     Ibid. 

9.  The  record  of  a  cause  showed  that  a  suit  was  commenced  upon  two  promis- 
sory notes,  before  a  justice  of  the  peace,  in  the  name  of  a  guardian,  but  the  recoid 
did  not  show  whether  the  notes  were  made  to  the  guardian  or  his  wards :  Held, 
that  the  reasonable  presumption  was  that  the  notes  were  payable  to  the  guardian,  as 
such,  and  not  to  the  wards;  and  that  if  such  were  the  case,  he  had  an  undoubted 
riglit  to  bring  a  suit  on  the  note^,  in  his  ow«  name,  without  stating  for  whom,  or  in 
what  character  he  sued.     Baker  v.  Ormsby,  326. 

10.  In  such  a  note  the  word  "guardian"  is  only  descriptio  personce,  and  not 
necessary  to  be  proved,  an  i  therefore  cannot  be  put  in  issue  by  plea  of  abatement. 
Ibid. 

HARBORING  SERVANTS.     See  Criminal  Law,  5;  Indictment,  10,  11,  12. 

HUSBAND  AND  WIFE.     See  Trespass,  2,  3. 

IMMATERIAL  ISSUE.     See  Replevin,  4. 

IMPROVEMENT.     See  Noticf,  4,  5. 

INDEMNITY.     See  Constable. 

INDENTURED  SERVANT. 

1.  Sarah,  a  woman  of  color,  residing  in  Illinois,  brought  an  action  of  trespass 
vi  et  armis  against  D,  who  pleaded  that  the  plaintiff,  at  the  age  of  fifteen  years,  ow- 
ing service  in  Kentucky  to  one  A.  was  brought  into  the  territory  of  Illinois,  in  1815, 
and  within  thirty  days  thereafter,  with  her  own  conse  t,  was  duly  indentured  to  said 
A,  as  his  servant,  for  forty  years,  before  the  clerk  of  the  court  of  common  pleas  of 
St.  Clair  county,  in  said  territory ;  which  indenture  was  acknowledged  and  re- 
corded, according  to  the  laws  of  the  territory.  That  said  indenture  was  afterwards 
duly  assigned  to  one  B,  and  by  him  to  one  C,  and  by  him  to  D  ;  all  which  was  done 
with  the  c  )nsent  of  the  plaintiff,  before  justices  of  the  peace.  Wherefor,  in  com- 
pelling the  plaintiff  to  attend  to  and  perform  the  ordinary  duties  of  an  indentured 
servant,  as  aforesa'd,  in  doing  his  ordinary  business,  and  compelling  her  to  remain 
and  continue  in  his.  service,  he  was  necessarily  compelled,  at  the  time  and  place  in 
the  declaration  mentioned,  to  use  a  little  force,  restraint,  and  beating,  doing  no  un- 
necessary injury  to  the  said  plaintiff;  which  is  the  same  assault,  etc.,  complained  of 
in  the  plaintiffs  declaration,  etc.:  Held,  on  demurrer,  that  the  plea  was  valid,  and 
contained  a  good  defence  to  the  action.  Such  indentures  were  authorized  by  the 
acts  of  the  territorial  legislature,  and  have  been  confirmed  by  the  constitution. 
Sarah  v.  Borders,  345. 

2.  Stmble,  That  the  acts  of  the  territory  of  Illinois  gave  no  right  to  the  services 
of  children  of  registered  servants-  and  the  constitution  confirmed  only  such  rights 
as  those  acts  attempted  to  confer.     Ibid. 

3.  The  indentures  of  negroes  and  mulattoes,  under  the  acts  of  the  territory  of 
Illinois,  are  valid,  and  those  acts  provided  for  the  assignment  of  the  same.  A  con- 
stitutional recognition  was  not  necessary  to  give  them  validity.  When  the  master 
had  acquired  a  right  to  the  services  of  an  indentured  servant,  the  legislature  might 
regulate  the  mode  of  assigning  or  transferring  that  right ;  but  without  statutory  reg- 
lation,  the  parties  to  the  contract  might  transfer  it  by  mutual  consent.     Ibid. 

4.  The  decision  in  the  case  of  Phoebe  v.  Jay,  Bveese  207,  is  re-affirmed.     Ibid. 
See  Criminal  Law,  5,6;  Evidence,  17,  18,  20;  Indictment,  io. 

INDICTMENT. 

1.  An  indictment,  under  the  statute,  is  sufificient  which  charges  that  the  defend- 
ant "did,  for  his  gain,  permit  persons  to  come  together  to  play  at  a  game  for  money, 
at  and  in  a  house  then  and  there  kept  by  him  ;"  and  such  an  indictment  is  sustained 
by  proof  that  persons  were  playing  for  money,  at  a  game  with  cards,  at  the  defend- 
ant's house,  which  was  kept  as  a  grocery,  where  persons  were  frequently  seen  drink- 
ing.    Sloltzs.  The  People,  \tc). 

2.  Semble,  That  it  is  sufficient  in  an  indictment  for  keeping  a  gaming  house,  to 
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allege  that  the  off^nc;  was  committed  at  divers  and  sund  y  times,  before  and  after  a 
particular  day,  without  cliargiug  that  it  was  committed  on  any  particular  day.     Ibid. 

3.  In  staling  in  an  in  iictment  the  name  of  a  person  upon  whom  an  offt:nce  has 
been  committed,  certainty  to  a  common  intent  only  is  necessary.  The  name  by 
which  hs  is  usually  known  and  distinguisheJ  is  suf&^ient,  without  stating  his  resi- 
dence or  addition.     Durham  v.   The  People,  174. 

4.  Whe.iever  a  description  i  1  an  indictment  can  be  stricken  out,  without  affect- 
ing the  charge  against  the  prisoner,  and  without  vitiating  the  indictment,  it  may  be 
treated  as  surplusage  on  the  trial,  and  need  not  be  proved.     Ibid. 

5.  In  an  indiccment  for  an  offence  committed  upon  several  persons  who  are  co- 
partners it  is  unnecessary  to  allege  the  name  of  their  co-partnership;  and  if  such 
allegation  be  made,  it  may  be  treated  as  surplusage.     Ibid. 

6.  Whether  two  indictments  are  for  the  same  offence  can  only  b;;  determined  by 
an  inspection  and  comparison  of  the  indictments,  without  the  aid  of  extraneous  cir- 
cumstances. Where  the  facts  charged  in  a  second  indictment  wou'.d,  if  true,  have 
procured  a  conviction  on  the  first,  the  plea  of  atitrefois  acquit  is  well  pleaded.    Ibid. 

7.  In  an  indictment  for  passing  a  counterfeit  bank  note,  it  is  a  sufficient  allega- 
tion of  the  offence,  to  state  that  the  prisoner  did  "feloniously  pass  a  certain  coun- 
terfeited bank  note,  the  tenor  of  which  counterfeited  banknote  is  as  follows,  to  wit: 
(giving  a  copy  of  the  note)  with  intent  to  defraud"  the  person  to  whom  the  bill  was 
passed.     Sivainv.  The  People,  178. 

8.  It  is  sufficient  in  an  indictment  to  set  forth  the  offence  so  that  it  cannot  be 
misunderstood  by  the  jury.     Ibid. 

9.  An  indictment  ii  sufficient  which  is  in  the  language  of  the  statute,  and  so 
plainly  drawn  that  the  nature  of  the  offence  may  be  understood  by  the  jury. 
Chambers  v.  The  People,  355. 

10.  An  indictment  cmt  lined  two  counts.  The  first  was  for  "unlawfully  and 
wilfully  harboring  a  negro  woman  named  Sarah,  she  then  and  there  being  a  slave, 
and  owing  service  to  one  B,  then  and  there  being  a  resident"  of  the  county,  and  the 
second  was  like  the  firbt,  except  that  instead  of  alleging  that  Sarah  was  "  a  slave," 
it  alleged  that  she  was  "an  indentured  servant:"  //,f/(/,  that  both  counts  of  the  in 
dictment  were  good,  and  that  it  was  no  objection  to  the  first  count  that  it  alleged 
the  existence  of  slavery  in  this  state  ;  and  that  it  was  not  necessary  to  allege  a 
scienter.     Ibid. 

11.  In  an  indictment  for  secreting  a  negro  slave,  it  is  not  necessary  to  allege  the 
name  of  the  slave;  it  is  a  sufficent  description  to  aver  him  to  be  "  a  certain  negro 
slave,  the  property  of  one  A  B."     Eells  v.  The  People,  509. 

12.  In  such  an  indictment  it  is  unnecessary  to  allege  a  scienter.  Ibid. 

13.  An  indictment  which  states  the  oft'ence  in  the  exact  language  of  the  statute, 
or  so  plainly  that  the  nature  of  the  offence  may  be  easily  understood  by  the  jury,  is 
sufficiently  technical  and  correct.     Ibid. 

See  Criminal  Law,  3,  4  ;  Fraud,  3,  5  ;  Slavery. 
INITIAL.     See  Abreviation. 
INJUNCTION. 

The  court  decided  that  the  supreme  court  had  not  jurisdiction  of  an  application  to 
grant  an  injunction;  but  that  the  application  should  be  made  to  one  of  the  justices 
of  the  court.     Hall  v.  O'Brien  et  al.  410. 
See  Error,  i. 
INSOLVENCY.     See  Fraud,  2,  4,  6. 
INSTRUCTION. 

I.  A  party  is  not  precluded  from  objecting  to  an  erroneous  instruction  which 
operates  against  him,  merely  because  it  is  given  as  a  qualification  of  an  illegal  in- 
struction which  he  may  have  prayed  for  ;  a  liter  oi  an  instruction  given  at  his  in- 
stance,    O'Niel  v.  Orr  et  al.  3. 

2  Courts  will  not  give  mere  abstract  propositions  of  law,  as  instructions  to  a 
jury,  where  they  have  no  application  to  any  evidence  or  facts  before  them.  McKee 
v.  Ingalls,  34. 

3.     A  court  is  not  bound  to  give  instructions  upon  abstract  principles  of  law. 
Ciiniiniiii^s  et  al.  v.  McKinney,  60. 
See  Officer,  i. 
INTEREST. 

A  &  Co.,  being  indebted  to  a  bank  in  the  sum  of  $10,959.09,  upon  promissory 
notes,  bearing  interest  at  eight  per  centum  per  annum,  to  secure  their  payment  ex- 
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ecuted  to  the  bank  a  mortgage  upon  a  stock  of  merchandise,  and.authorized  the  bank, 
if  it  should  deem  it  necessary  for  its  security,  before  the  falling  due  of  the  notes,  to 
take  possession  of  the  property  mortgaged,  and  sell  the  same,  applying  the  proceeds 
in  payment  oi  the  notes.  The  bank  having  determined  to  take  possession  of  the 
property,  A  &  Co.  sert  a  note  to  the  bank,  stating  that  if  certain  persons  named  in 
the  note  should  be  appointed  to  take  possession  of,  and  sell  the  goods,  and  if  the 
same  should  be  sold  on  a  c  edit  of  twelve  months,  they  v/ould  peaceably  deliver  the 
possession  of  the  property  to  the  bank.  These  persons  were  appointed,  and  the  mer- 
chandise was  accordingly  sold  by  agreement  of  both  parties,  on  a  credit  of  twelve 
months,  and  notes  taken  from  the  purchasers,  bearing  interest  after  six  months.  The 
cashier  of  the  bank  soon  after  presented  an  account  to  A  &  Co.,  containing  a  state- 
ment of  the  amount  of  sales,  and  the  interest  upon  the  sale  notes  for  the  last  six 
months  they  had  to  run,  and  also  the  amount  of  the  two  promissory  notes  due  from 
A  &  Co.  to  the  bank,  and  the  inteiest  thereon,  at  the  rate  of  eight  per  centum  per 
annum,  from  their  dates  tothe  maturity  of  the  sale  rotes;  and  thus  balanced  the 
accounts  between  the  parties,  At  the  same  time  the  bank  surrendered  to  A  &  Co. 
their  two  notes,  which  he  received  without  making  any  oiijedion  to  the  chart^e  of 
interest  up  to  the  maturity  of  the  sale  notes;  but  about  one  year  afterwards  he 
called  upon  the  bank  to  refund  this  interest.  The  bank  refused,  and  A  brought  !-uic 
against  the  bank  to  recover  :  Held,  that  the  bank  was  entitled  to  interest  until  the 
maturity  of  the  sale  iiote=; ;  and  that  the  suit  could  not  be  maintained.  Bank  of 
I  Uinois  v.  Slickney  et  al.  6. 
See  Chancery,  36,  54;  Usury. 

INTERNAL  IMPROVEMENT.    See  County  Commissioners. 

JUDGMENT. 

1.  Although  a  judgment  may  have  been  erroneous,  and  an  execution  issued  there- 
on so  irregular  that  it  would  have  been  quashed,  if  a  motion  had  been  made  by  the 
defendant  therein,  yet  neither  of  them  can  be  collaterally  enquired  into  and  declared 
invalid,  at  the  instance  of  a  stranger,  unless  they  were  not  only  voidable,  but  abso- 
lutely void.     Swiggart  et  al.  v.  Harber  et  al.  371. 

2.  Where  a  court  has  jurisdiction  of  the  person  of  the  defendant,  and  the  subject 
matter  of  the  suit,  whether  its  decisions  are  correct  or  not,  its  judgment,  until  re- 
versed, is  binding  in  every  other  court ;  but  where  there  is  a  total  want  of  jurisdic- 
tion in  tlie  court,  its  proceedings  are'an  absolute  nullity  ;  they  confer  no  right,  and 
afford  no  protection  to  those  claiming  or  acting  under  them,  and  should  be  pro- 
nounced  void,  when  colbterally  drawn  in  question.     Ibid. 

3.  In  an  action  of  ejectment,  brought;  by  A  against  B,  both  claimed  title  under  one 

C,  who  had  mortgaged  the  premises  to  the  old  State  Bank  of  Illinois,  which  mort- 
gage was  foreclosed  in  a  suit  by  scire  facias,  instituted  against  C,  in  his  lifetime,  and 
after  his  death,  revived  and  prosecuted  to  final  judgment  against  his  adm  nistrator, 

D.  This  judgment  was  rendered  by  default,  against  D,  the  administrator,  August 
II,  1827,  for  $807.12,  ■'  the  debt  in  the  scire  facias  mentioned,"  and  directed  ''  that 
they  (the  said  plaintiffs  therein)  have  execution  according  to  the  form  of  the  s^a'ute 
of  this  state."  A  special  writ  oi  furi  facias  \s'<MtA  on  said  judgment  against  the 
said  mortgaged  premises,  dated  7th  January,  1828,  directed  to  the  coroner  of  the 
county  for  execution,  reciting  the  judgment  rendered  against  the  said  administrator, 
as  having  been  recovered  "reason  of  the  non  performance  of  the  covenants  in  the 
said  scire  facias  mentioned,"  upon  which  was  a  return  by  the  said  coroner,  dated 
January  17,  1828,  showing  a  levy  by  him  of  the  said  fieti  facias  on  the  said  prem- 
ises, nnd  that  further  procee<lings  thereon  had  been  stayed  by  order  of  the  judge  of 
the  circuit  court,  and  a  further  return  by  the  said  coroner,  dated  April  23,  1828, 
show  ng  a  sale  by  him,  on  that  day,  by  viriue  of  the  said  fieri  facias,  and  on  his 
aforesaid  levy,  of  a  part  of  the  said  premises,  to  Guy  Morrison,  and  the  residue  to 
Ninian  Edwards,  for  two-thirds  of  the  appraised  value  thereof,  or  more.  A  deed 
was  executed  fiom  the  coroner  to  the  said  Edwards,  for  that  portion  of  the  said  land 
purchased  l)y  him,  and  embracing  the  land  in  the  possession  of  the  defendants  . 
Held,  that  there  was  error  in  the  judgment  upon  the  scire  facias,  by  reason  of  its  not 
directing  the  s.ale  of  the  mortgaged  premises,  as  required  by  Ihe  statute,  and  that, 
for  su^h  error,  it  might  have  been  reversed  on  appeal,  or  writ  of  error  ;  and  though 
it  may  be  admitted  that  the  spacial  fieri  faciasm\^\.  have  been  quashed, on  motion 
ofthe  defendant  therein;  yet  if  the  defendant  in  s.-iid  judgment,  not  having  availed 
himself  of  his  privilege  of  procuring  the  reversal  of  the  one,  or  the  quashing  of  the 
other,  they  could  not  be  objected  to  by  a  stranger.     Held,  also,  that  said  judgment 
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was  i'/i  rem,  against  the  mortgaged  premises,  and  not   in  personam,  against   the  de- 
fendant,      /did. 

4.  The  judgment  against  an  administrator,  upon  foreclosure  of  a  mortgage,  should 
be  such  a  judgment  as  could  have  been  rendered  against  the  mortgagor  had  he  been 
living.      Jdid. 

5.  A  circuit  court  has  no  authority  to  render  a  judgment  against  the  lands  of  an 
intestate,  in  a  proceeding  in  personam  against  his   administrator.       McDowell  v. 

Wight,  403. 

6.  The  judgment  in  personam  of  one  county  can  be  enforced  by  suit  in  the 
judicial  tribunals  of  another  county.     Bimelery.  Daivson  et  al.  539. 

7.  A  foreign  judgment  is  to  be  received  zs prima  Jacie  evidence  of  indebtedness, 
and  the  defendant  is  allowed  to  impeach  the  justice  of  it,  or  to  show  that  it  was 
unduly  or  irregularly  obtained.     Ibid. 

8.  Under  the  constitution  and  Uws  of  the  United  States,  the  records  and  judicial 
proceedings  of  the  several  states  have  such  faith  and  credit  given  ihem  in  every 
court  in  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  stale 
from  whence  taken,  or  where  rendered.  If  a  judgment  in  personam  is  conclusive  in 
the  courts  of  the  state  where  rendered,  it  has  tlie  same  conclusive  effect  when  sued 
in  the  courts  of  a  d  fferenc  state  ;  but  the  defendant  miy  impeach  the  judgment  by 
showing  that  it  was  fraudulently  obtained,  or  that  the  court  rendering  it  had  no 
jurisdictionof  thepersonof  thedsfendant,  orofthe  subject  matter  of  the  suit.     Ibid. 

g.  Where  the  record  of  a  court  of  general  jurisdiction  shows  either  that  ihe 
defendant  was  personally  served  with  process,  or  personally  appeared  to  the  action, 
then  the  record  is  conclusive,  and  the  defendant  is  estopped  by  it,  from  denying 
the  jurisdiction  of  the  court  over  his  person;  but  if  the  record  fails  to  show 
affirmatively  this  service  on,  or  appearance  by  the  defendant,  it  furnishes,  at  most, 
hnt  pri/na  /aeie  proof  of  the  jurisdiction  of  the  court,  and  its  authority  to  render  the 
judgment.  Where  the  record  shows  neither  service  of  process,  nor  notice  to  the 
defendant,  nor  appearance  by  him,  the  jud;jment  is  a  nullity,  when  attempted  to 
be  enforced  in  another  state,  the  record  not  aftbrding  even  a  presumption  in  favor  of 
the  jurisdiction;  but  if  the  record  shows  that  there  was  a  service  of  process,  or 
notice  to  the  defendant,  or  an  appearance  for  him,  not  amounting  in  either  case  to 
personal  notice  or  appearance,  then  the  presumption  from  the  record  is,  that  the 
court  had  jurisdiction,  and  proceeded  in  conformity  to  the  laws  of  the  state,  and 
until  such  presumption  is  rebutted  by  the  defendant,  the  judgment  is  conclusive. 
Idid. 

10.  Where  the  exemplification  of  the  record  of  a  judgment  rendered  in  the  cou^t 
of  com.mon  pleas  of  Ohio  <-howed  that  process  was  served  upon  the  defendant,  by 
leaving  a  copy  of  the  summons  at  h's  residence,  and  the  defendant,  in  an  action 
upon  the  judgment,  pleaded  that  he  was  not  personally  served  with  process,  and 
had  no  notice  of  the  pendency  of  the  suit  in  which  the  judgment  was  rendered,  and 
issue  was  taken  upon  the  fact  of  notice:  He/d,  that  the  presumption  from  Ihe 
the  record  was  that  the  defendant  was  a  citizen  of  Ohio,  when  the  judgment  was 
rendered,  and  thit  the  court  had  jurisdiction,  and  that  its  proceedings  were  in  con- 
formity with  the  laws  of  that  state,  and  the  judgment  valid;  but  that  the  record  was 
not  conclusive,  hnt  on]y  prz/na /acie  evidence  of  the  jurisdiction  of  the  court,  and 
its  right  to  render  judgment,  and  that  the  defendant  might  controvert  both  of  these 
questions;  that  he  might  show  that  at  the  time  of  the  institution  of  the  suit  and  the 
rendition  of  the  judgment,  he  was  not  an  inhabitant  of  Ohio,  and  not  within  the 
jurisdiction  of  the  court,  or  that  by  the  laws  of  that  state,  the  mode  of  service 
adopted  did  not  give  the  court  jurisdiction  of  his  person,  or  that  it  had  not  juris- 
diction of  the  subject  matter  of  the  suit,  or  that  the  judgment  was  fraudulently 
obtained  ;  and  unless  he  could  show  one  of  these  facts  the  judgment  was  conclusive 
against  him.    Ibid. 

11.  The  laws  of  a  state  cannot  operate  extra-territorially,  or  on  the  citizens  of 
other  states,  unless  they  go  voluntarily  within  its  limits ;  but  it  may  make  such 
regulations  as  it  sees  fit,  in  relation  to  judicial  proceedings  against  its  own  citizens, 
and  such  regulations  will  be  binding  on  them.     Ibid. 

See  Cost,  4,  5,  6 ;  Error  ;    Practice,  10-13,  17-23,  34-36 ;    School  Commis- 
sioner, 4  ;  Verdict,  3,  4. 
TURY. 

A  court  has  a  discretion,  whenever  it  comes  to  its  knowledge  that  a  juror  has 
inadvertently  been  sworn,  who  cannot  render  a  legal  verdict,  to  discharge  him. 
Thomas  v.  Leonard,   557. 
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jurisdiction. 

1.  Every  presumption  is  to  be  made  in  favor  of  the  jurisdiction  of  a  court  of 
general  juiisdiction.      Wells  s.  Mason  et  al.    88. 

2.  The  act  of  March  2,  1839,  provided  that  the  causes  pending  in,  and  the 
records  of,  the  municipal  court  of  ihe  city  of  Alton,  should  'be  transferred  to  the 
Madison  circuit  court,  if  a  majority  of  the  legal  voters  of  the  city  should  vote  for  the 
abolition  of  the  municipal  court.  The  record  of  a  cause  showed  that  the  last  pro- 
ceedings in  the  municipal  court  were  had  at  the  April  term,  1839,  and  that  the  next 
proceedings  were  had  in  the  Madison  circuit  court,  at  the  April  term,  1841  ;  but 
the  record  no  where  showed  how  the  cause  came  into  the  Madison  circuit  court ; 
but  it  did  appear  that  the  parlies  appeared  and  went  to  trial  in  the  latter  court: 
Held,  that  the  supreme  court  would  presume  the  happening  of  the  contingency  men- 
tioned in  the  act,  and  that  the  cause  was  legally  transferred  to  the  Madison  circuit 
court.     Ibid. 

3.  Nothing  will  be  presumed  in  favor  of  the  jurisdiction  of  an  inferior  court  of 
limited  jurisdiction.  It  is  not  sufficient,  therefore,  to  aver  generally  that  it  has 
jurisdiction,  where  the  gist  of  the  action  or  defence  depends  upon  its  proceedings. 
The  pleader  must  aver  such  facts  as  will  show  that  it  had  jurisdiction.     Ibid. 

4.  It  is  not  sufficient  in  pleading  the  proceedings  before  two  justices  of  the  peace, 
in  an  action  for  forcible  entry  and  detainer,  to  aver  that  the  complaint  was  made 
according  to  law.  The  plei  should  set  forth  and  show,  in  substance,  the  facts  con- 
tained in  the  complaint,  and  that  it  was  made  under  oath.     Ibid. 

5.  The  mayor  of  the  city  of  Springfield  is  a  local  officer,  and  can  exercise  only 
such  powers  as  are  clearly  conferred  on  him  by  law.  In  the  exercise  of  criminal 
jurisdiction,  he  is  restricted  to  such  offences  as  are  committed  within  the  territorial 
limits  of  the  city.  In  the  exercise  of  civil  jurisdiction,  he  is  confined  to  cases  in 
which  the  cause  of  action  arises  within  the  city,  and  to  cases  where  the  parties  to  be 
summoned  before  him  are  served  with  process  in  the  city.  Laswell  v.  Hickox 
ct  al.   182. 

6.  Where  the  mayor  of  the  city  has  jurisdiction  over  the  subject  matter  of  the 
offence  or  action,  the  marshal  can  serve  the  process  any  where  in  the  county  ;  and 
he  can  proceed  in  the  same  manner  in  the  service  of  executions  issued  on  judgments 
rendered  by  the  mayor,  in  a  case  where  he  has  jurisdiction,  or  in  the  service  of  sub- 
poenas.    Ibid.  , 

7.  Where  a  court  has  jurisdiction  of  the  person  of  the  defendant,  and  the  subject 
matter  of  the  suit,  whether  its  decisions  are  corrector  not,  its  judgment,  until 
reversed,  H  binding  in  every  other  court ;  but  where  there  is  a  total  want  of  juris- 
diction in  the  court,  its  proceedings  are  an  absolute  nullity  ;  they  confer  no  right, 
and  afff  rd  no  protection  to  those  claiming  or  acting  under  them,  and  should  be  pro- 
nounced void,  when  collaterally  drawn  in  question.  Swiggart  et  al.  v.  Harbert 
et  al.  371. 

See  Chancery,  51,  52,  54;  Criminal  Law;    Discontinuance;    Injunction; 
Judgment;  Marquette;  Pleading,  3,  Declaration,  4 — Plea,  11;  Practice,  2; 
Process  ;  Supreme  Court. 
JUSTICE  OF  THE  PEACE. 

1.  The  doctrine  in  the  case  of  Evans  v.  Pierce,  2  Scam.  469,  is  re-affirmed. 
Bines  et  al.  v.  Procter  et  al.   1 74. 

2.  Where  a  party  to  a  suit  pending  before  a  justice  of  the  peace,  or  by  appeal  in 
the  circuit  court,  makes  the  necessary  preliminary  oath  to  authorize  him  to  call 
upon  ihe  adverse  party  to  testify,  and  either  the  adverse  party,  or  the  party  making 
such  oath  is  sworn,  he  does  not  become  a  general  witness,  but  his  testimony  will  be 
confined  "  to  the  demand,  discount,  or  set-off,"  in  reference  to  which  he  has  been 
sworn.  If  the  party  has  paid  or  discharged  the  demand,  in  reference  to  which  he 
was  sworn  and  interrogated,  he  may  state  that  fact,  and  .such  statement  will  be 
received  as  responsive  to  the  question  propounded  to  him.  But  if  he  only  claims 
that  he  is  not  legally  bound  to  pay  such  demand,  by  reason  of  his  having  a  subsist- 
ing account  or  set-off,  against  the  party  calling  on  him  to  testify,  he  cannot  proceed 
to  establish  such  account  or  set-off  by  his  own  oath,  by  virtue  of  his  having  been 
sworn  at  the  instance  of  the  adverse  party.  He  may  have  other  and  di -interested 
evidence  to  support  his  account  or  set-off,  and  if  so,  should  be  required  to  produce 
it ;  but  if  he  has  not  any  other  means  of  sustaining  such  account  or  set-off,  except 
by  resorting  to  his  own,  or  his  adversary's  oath,  he  must  call  upon  his  pdversary  to 
testify  to  such  demand,  before  he  can  legally  do  so  himself.      Webb  v.  lasaier,   546. 

See  Appeai;  Ckktifi  ate,  4;  Criminal  Law,  4;  Evidence,  22;  Jurisdiction, 
3.  4,  5.  'i-.  Recognizance. 
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LACHES.    See  Chakccry,  56;  Execution;  Promissory  Note,  9. 
LAND.    See  Corporation,  6,  7. 
LANDLORD  ANDTEiNANT. 

1.  It  is  not  necessary  in  a  suit  by  an  administrator,  for  rent  accruing  during  the 
life  time  of  the  intestate,  to  show  title  in  his  intestate.      IVells  v.  Mason  ei  a/,  go. 

2.  A  plea  to  an  action  for  rent  by  an  administrator,  which  avers  an  eviction  by 
another  having  tlie  prior  and  better  title  is  a  good  bar  to  the  action.  It  is  not  neces- 
sary that  the  plea  siiould  set  forth  the  title  of  the  evictor.     Ibid. 

3.  The  word  demise  in  a  lease  imports  a  legal  estate  in  the  lessor;  and  if  the  les- 
see be  ejected  from  the  demised  premises,  by  force  of  an  adverse  title  and  entry,  he 
will  be  discharged  from  the  payment  of  the  rent.     Ibid. 

4.  Though  a  lessee  is  estopped  to  deny  his  lessor's  title,  he  may  show  that  his 
lessor  had  but  a  limited  interest  which  has  determined.     Ibid. 

See  Chancery,  35. 
LAND  OFFICER.     See  Certificate,  i,  2,  3. 
LARCENY.     See  Criminal  Law. 
LAW  OF  NATIONS.     See  Constitution,  6. 
LEASE.    See  Landlord,  3. 
LEGISLATURE. 

The  legislature  alone  possesses  the  power  to  make,  change,  or    alter  the  rules  of 

evidence.     Fitchetal.^.  Pinckard  etal.  78. 

See  Corporation,  ii,  12,  13,  14;  Criminal  Law,  10;  Guardian;  Indentured 

Servant;  School  Commissioner,  2;  Slavery;  Tax. 
LEVY.    See  Sale  on  Execution;  Officer. 
LIBEL.     See  Slander. 

LIEN.     See  Bankrupt;  Chancery,  34 — 6,  38;  Mechanic's  Lien;  Recognizance,  i. 
LIMITATION.     See  Execution,  4,  5. 
LIVERY  OF  SEIZEN.     See  Conveyance,  2. 
LOAN.    See  County  Commissioners;  Usury. 
LOSS.    See  Bailment. 

LOST  NOTE.     See  Pleadings,  6,  7,  Declaration^  5 — 7;  Promissory  Note,  2—6. 
MALICE,     See  Slander. 
MARQUETTE  COUNTY. 

1.  The  county  of  Marquette  was  absolutely  created  by  the  first  seclion  of  the 
"Act  to  create  the  county  of  Marquette,"  etc.;  and  it  was  not  left  optional  with  the 
inhabitants  to  organize  or  not;  but  whether  organized  or  not,  it  is  absolutely  sepa- 
rated, for  election  purposes,  from  the  county  of  Adams.      The  People  N.  Wren,  273. 

2.  The  jurisdiction  of  Adams  county,  for  the  purposes  of  county  government,  did 
not  extend  over  the  county  of  Marquette,  on  the  7th  day  of  August,  1843.     Ibid. 

MASTER   AND  SERVANT.     See  Criminal  Law,  5— 9;  Indentured  Servant; 

Indictment. 
MASTER'S  SALE.    See  Chancery,  22,  23,  25;  Deed,  7. 
MECHANIC'S  LIEN. 

1.  Persons  in  possession  of,  and  owning  claims  and  improvements  on  the  public 
lands  of  the  United  States,  are  embraced  within  the  meaning  of  the  law  giving  alien 
to  mechanics  upon  the  land  upon  which  buildings  are  erected,  whether  such  persons 
are  entitled  to  pre-emptions  thereon  or  not.     Turney  ei  al.v.  Saunders  ei  al.   531. 

2.  Under  the  act  of  1839,  giving  a  lien  to  mechanics,  there  is  no  time  specified 
within  which  the  suit  to  enforce  the  lien  must  be  brought,  as  between  the  parties  to 
the  contract.     Ibid. 

3.  A  mechanic's  lien,  growing  out  of  a  contract  entered  into  before  the  passage 
of  the  act  of  1839,  but  not  completed  until  after  it  took  effect,  should  be  prosecuted 
under  that  act.  The  right  which  a  plaintiff  had  acquired  to  bring  a  suit  by  the  com- 
pletion of  his  contract  under  the  law  giving  mechanics  a  lien,  and  the  liability  in- 
curred by  the  defendant  to  be  sued,  are  the  "  rights  acquired  and  liabilities  incurred 
under"  the  act  of  1S33,  which  are  not  "  effected  by  the  repeal  thereof."     Ibid. 

4.  A  petition  for  a  mechanic's  lien  upon  a  house  and  tract  of  land  alleged,  that 
"  the  house  is  situated  on  a  tract  of  twelve  acres,  more  or  less,  included  in  "  a  certain 
quarter  section  of  land,  which  was  described  in  the  petition,  "and  in  that  portion  of 
said  quarter  section  known  and  described  as  William  Campbell's  Addition  to  Galena: 
and  the  said  house  is  known  and  designated  as  '  Argyle  Cottage,'  in  which  said  Wil- 
liam Campbell  now  resides:"     Held,  that  the  description  was  too  indefinite.     Ibid. 

MISTAKE. 

It  is  competent  for  a  court  of  chancery  to  correct  mistakes  in  instruments  of  writ- 
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ing  of  all  kinds,  and,  upon  a  proper  case,  in  the  same  suit,  to  grant  relief  upon  the 
in.ilrument,  when  so  correcied,  in  the  same  manner  as  if  it  had  been  made  perfect  in 
the  first  instance.      Willis  et  al.  v.  Henderson,   i8. 
See  Chancery,  48,  52. 

MONEY.    See  Action,  3 — 5;  County  Commissioners. 

MORTGAGE. 

1.  A  mortgagor  is  now  regarded  as  the  real  owner  of  the  land,  for  all  beneficial 
purpo'-es,  subject  only  to  the  rights  and  incumbrance  of  the  mortgagee.  Fitch  ei  al. 
V.  Pinckard  et  al.  83. 

2.  An  equity  of  redemption  is  subject  to  be  taken  in  execution.     Ibid. 

3.  A  conveyance  of  real  estate,  though  absolute  in  terms,  if  intended  by  the  par- 
ties to  be  a  security  for  the  payment  of  a  debt,  is,  both  at  law  and  in  equity,  re- 
garded as  a  mortgage  only;  and  the  intention  of  the  parties  may  be  mauifes-ted 
either  by  a  written  defeasance  executed  simultaneously  with  the  conveyance,  or  by 
theacts  or  parol  declarations  of  the  parties.     Delahay  v.  McCo7inel,  158. 

3.  The  statutes  requiring  mortgaged  premises  to  be  sold  for  two-thirds  their  ap- 
praised value,  and  allowing  a  red<  mption  of  the  same,  are  valid,  and  affrct  mort- 
gages executed  before  their  passage  ;  but  these  statutes  do  not  change  t  he  form  of 
the  decree  ;  they  oniy  afft^ct  the  mode  of  carrying  it  into  execution.     Ibid 

4.  No  principle  in  law  is  better  established  than  that  a  bona  fide  mo  tgagee  of 
goods  or  chattels,  who  is  in  possession  thereof,  has  a  property  in  the  same  which  he 
may  defend  in  the  same  manner  that  he  may  that  of  which  he  is  the  absolute  owner. 

Wentwotth  v.   The  People,  553. 

5.  Where  a  mortgage  provided,  that  in  the  case  of  a  failure  to  pay  the  money  on 
the  part  of  the  mortgagor,  the  mortgagee  should  have  the  right  to  take  possession  of ' 
the  property  mortgaged,  and  to  sell  the  same  ;  and  the  mortgage  further  provided, 
that  "until  default  be  msde  in  the  payment  of  said  sum  of  money,  said  prc^perty  to 
remain  and  continue  in  the  quiet  and  peaceable  possession  of  the  said  goods  and 
chattels,  and  the  full  and  free  use  and  enjoyment  of  the  same:"  Held,  that  tliese 
provisions  entitled  the  mortgagor  to  retain  possession  of  the  pvopeity  until  default 
in  the  payment  of  the  mortgage,  and  that  such  possession  was  not  fraudulent  as  to 
creditors.  And,  it  seems,  proof  that  the  mortgage  was  ^^^rtj^f/^  would  have  been 
conclusive  as  to  the  right  of  the  mortgagee  to  claim  the  property  as  against  the 
creditor,     Letcher  v.  Kotton.  579. 

See  Chancfry;  F.videnck,  24;  Forec:  osurf  ;  Vendor,  3,  18. 
MUXICTPAL  CORPORATION.     See  Corporation. 
MUNICIPAL  COURT.     See  Jurisdiction.  2. 
NEWSPAPER.     See  Contract;  Corporation,  10. 
NEW  TRIAL. 

1.  Courts  will  not  grant  new  trials  merely  to  enable  a  plaintiff  to  recover  vin- 
dictive damages;  nor  can  a  new  trial  be  granted  in  an  appellate  court,  on  the 
ground  that  the  verdict  is  ngainst  evidence,  unless  the  whole  of  the  evidence  is 
shown  in  the  record.     McKee  v.  Ingalls,  33. 

2.  Upon  a  motion  for  a  new  trial,  because  the  verdict  is  against  evidence,  or  on 
account  of  newly  discovered  evidence,  or  the  recent  ability  to  procure  that  which 
was  previously  known  to  exist,  it  has  been  repeatedly  decided,  that  a  statement  of 
all  the  testimony  given  on  the  former  trial  is  in  general  indispensable,  in  order  to 
inform  the  court  of  the  merits  of  the  application.     Btttce  v.  Tiuett,  456. 

3.  A  court  will  rarely  grant  a  new  trial  for  the  purpose  of  letting  in  cumulative 
testimony.     Ibid. 

4.  An  affidavit  made  upon  a  motion  for  a  new  trial  is  not  of  that  class  which  the 
court  is  under  a  legal  obligation  to  treat  as  true,  although  it  may  bear  upon  its  face 
the  impress  of  falsehood  ;  but  it  is  subject  to  the  scrutiny  of  its  judgment  and 
reason.     Ibid. 

5.  Semble,  That  an  affidavit  may  be  sufficient  for  the  purpose  of  continuing  a 
ca  ne,  and  at  the  same  time  insuflicient  to  obtain  a  new  trial.     Ibid. 

6.  Courts  will  not  grant  new  tiials  where  vindictive  damages  only,  or  merely 
nominal  damages  are  sought  to  be  recovered.     Johnson  v.  Weedman,  497. 

See  Bill  of  Exceptions,  3,4 ;  Practice,  In  Circuit  Cottrt,  9. 
NONSUIT. 

_  1.  A  plaintiff  may  voluntarily  suffer  a  nonsuit  .nt  any  time  before  the  jury  re- 
tires; hut  the  court  has  no  authority  to  instruct  the  jury  either  to  nonsuit  the  plain- 
tiff, or  to  find  against  him,  as  in  case  of  a  nonsuit.     Amos  v.  Sinnott,  447. 
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2.  Where  there  is  no  evidence  proving  or  tending  to  prove  the  issues  on  the 
part  of  the  plaintiff,  the  proper  motion  is  to  request  tne  court  to  instruct  the  jury, 
that  it  is  their  duty,  according  to  law,  in  the  absence  of  suth  testimony,  to  find  a 
verdict  for  the  defendant.  The  verdict,  in  such  case,  is  final  and  conclusive  upon 
the  plaintiff,  as  to  the  matters  put  in  issue  upon  the  pleadings,  and  by  no  means 
analogous  to  a  nonsuit,  where  the  plaintiff  is  at  liberty  to  commence  his  action  t/e 
novo.  Ibid. 
See  Practice,  In  Circuit  Court,  4. 

NORTHERN  C.ROSS  RAILROAD. 

1.  The  statutes  passed  in  February,  1841,  in  relation  to  the  construction  of  so 
much  of  the  Northern  Cross  Railroad  as  lies  between  the  Illinois  River  and  Spring- 
field, gave  to  the  Fund  Commissioner  full  power  over  this  road,  from  Sprmgheid  to 
the  Illinois  River;  and  in  completing  it  from  Jacksonville  to  the  first  named  place, 
he  was  not  restricted  to  any  point  in  or  near  Springfield,  as  the  place  of  termination  • 
that  was  left  to  hii  judgment.      Taylor  et  al.  v.   Whitney,  64. 

2.  None  of  the  statutes,  in  relation  to  the  construction  of  the  Northern  Cross 
Railroad,  can  be  so  construed  as  to  impose  an  obligation  on  the  state,  by  accepting 
donations  for  depots,  etc.,  to  carry  out  any  part  of  the  railroad  system  according  to 
the  original  design.     Ibid. 

3.  The  statute  authorizing  the  donation  and  acceptance  of  lots  of  land  for  depots 
and  turnouts,  on  ihe  Northern  Cross  Railroad,  can  only  be  regarded  as  a  declara- 
tion on  the  part  of  the  state,  to  the  effect,  that  if  it  should  be  deemed  advantageous 
to  the  public  interests  to  make  a  turnout  and  depot,  at  the  place  designated,  they 
shall  be  placed  on  the  lots  donated  ;  that  they  shall  be  used  for  that  pu'pose,  when- 
ever it  becomes  necessary  to  use  them  ;  hut  it  does  not  prohibit  the  construction  of 
turnouts  or  turning  tables  elsewhere.  No  obligation  rests  upon  the  state,  by  any 
law,  to  establish  the>e  works  on  the  lots  granted,  or  at  any  other  particular  place. 
The  state  cannot  be  hampered,  or  her  policy  controlled,  by  any  such  donations. 
Ibid. 

4.  Scmble,  That  if  the  lots  are  not  used  by  the  state,  a  reconveyance  of  them 
could  be  enforced.     Ibid. 

NOTICE. 

1.  Bare  su-^picion  of  title  in  another  is  not  sufficient  to  raise  an  inference  of 
fraudulent  intent.  There  must  be  either  actual  or  constructive  notice  of  title. 
McConnelv.  Reed,  123. 

2.  Where  a  purchaser  has  sufficient  information  to  lead  him  to  the  knowledge 
of  a  fact,  he  is  deemed  in  law  cognisant  of  the  fact.  The  decisions  are  uniform, 
that  posse-sion  of  land  is  notice  to  a  purchaser  of  the  possessor's  title.     Ibid. 

3.  In  some  cases,  possession  is  the  foundation  as  well  as  the  evidence  of  title, 
and  under  all  circumstances,  it  is  such  indicia  of  ownership  as  should  induce  a 
prudent  purchaser  to  examine  into  its  foundation.     Ibid. 

4.  Adverse  possession,  improvement  of  the  premises,  and  exercise  of  ownership 
over  them,  for  a  number  of  years,  where  the  same  is  known  to  a  subsequent  pur- 
chaser, amount  to  notice  of  title,  and  are  as  certain  and  definite  as  could  be  given 
by  recording  the  evidences  of  title.     Ibid. 

5.  Parol  proof  is  admissible,  in  an  action  of  ejectment,  to  show  possession 
adverse  to  the  plaintiff's  lessor,  and  that  the  defendant,  and  those  under  whom  he 
claims  title,  have  made  valuable  improvements  upon  the  premises  in  question,  and 
that  the  plaintiff's  lessor  lived  in  the  town  where  the  premises  are  situated,  and  a 
part  of  the  time  within  sight  of  the  same;  and  such  proof  is  evidence  of  notice  of 
the  possessor's  title.     Ibid. 

6.  The  recording  of  a  deed  is  a  general  notification  of  its  contents,  and  every 
subsequent  transfer  of  the  lands  included  in  it  is  deemed  fraudulent.  In  pursuance 
of  this  principle,  it  has  been  settled,  that  notice  of  a  prior  conveyance,  in  any  other 
way,  is  equally  effectual  to  bar  the  subsequent  deed.     Ibid. 

7.  The  possession  of  a  person  residing  upon  a  tract  of  land  is  notice  to  all  the 
world  that  he  has  some  inteiiest  in  the  land;  and  whoever  purchases  the  same  while 
that  possession  is  continued,  takes  the  premises  subject  to  that  interest,  whatever  it 
may  be.     Dyer  v.  Mariift  etal.   151. 

8.  Such  notice  of  the  existence  bf  an  unrecorded  instrument  as  shows  a  subse- 
quent  purchaser  to  be  guilty  of  fraud  in  making  his  purchase,  gives  to  the  unrecorded 
instrument,  which  is  required  by  law  to  be  recorded,  priority  to  the  subsequent  one 
which  is  duly  recorded.     Doyle  et  al.v.   Teas  etal,  246. 


620  Index. 

NOTICE— Continued. 

9.  The  doctrine  in  relation  to  notice  is  that  each  case  must  be  governed  by  its 
own  peculiar  circumstances;  and  where  a  court  is  satisfied  that  a  subsequent  pur- 
chaser has  acted  in  bad  faith,  and  that  he  either  had  actual  notice  of  a  prior  sale  or 
agreement,  or  might  have  had  that  notice,  had  he  not  wilfully  or  negligently  shut  his 
eyes  against  those  lights,  which,  with  proper  observation,  would  have  led  him  to  a 
knowledgeof  the  facts,  he  must  suffer  the  cjnsequences  of  his  ignorance,  and  be  held 
to  have  had  notice,  so  as  to  taint  his  purchase  with  fraud  in  law.  It  is  sufficient,  if 
the  channels  which  might  have  led  him  to  the  truth  were  open  before  him,  and  his 
attention  so  directed  that  they  would  have  been  seen  by  a  man  of  ordinary  prudence 
and  caution,  if  he  were  liable  to  suffer  from  the  consequences  of  his  ignorance.   Ji>id. 

10.  Semble,  That  the  possession  of  property  is  notice  of  the  interest  of  the  person 
in  possession,  whether  the  recording  acts  are  involved  or  not.     Ibid. 

11.  An  individual  who  isemployed  by  a  person  wishing  topurchasea  tract  of  land, 
to  ascertain  from  the  owner  the  price  of  the  same,  and  to  communicate  to  him  the  de- 
termination of  the  former,  does  not  thereby  become  an  agent  of  his  employer,  so  as 
to  make  him  chargeable  with  notice  of  such  facts  as  may  be  known  to  the  person 
thus  employed.     Ibid. 

12.  Under  the  statute  of  Illinois,  the  recording  of  an  equitable  title  to  land  oper- 
ates as  constructive  notice,  to  the  same  extent  as  the  recording  of  a  legal  title,  to 
those  who  deal  with  the  persons  creating  that  equitable  title  or  interest,  or  others 
claiming  under  him.     Po7vellet  al.  v.  yeffries  et  al.  389. 

See  Appeal,  i,  2;  Chancery,  35,  37;  (..orporation,  ro;  Evidence,  i;  Partner- 
ship; Practice,  In  Circuit  Court,  7  —  In  Supreme  Court,  36  ;  Promissory  Note; 
Recording  Deed;  Vendor,  3,  4,  6,  7,  9,  17,  i3. 

OATH.    See  Chancery,  10. 

OFFICER. 

1.  In  an  action  against  a  sheriff,  for  falsely  returning  an  execution  nulla  bona, 
the  court  instructed  the  jury  that  if  they  believed  that  thedefendant  in  the  execution 
had  property  in  the  county  sufficient  to  pay  \he  execution,  or  part  thereof,  and  the 
sheriff',  by  reasonable  diligence  and  exertion,  could  have  made  the  amount  of  the 
execution,  or  part  thereof,  they  should  find  for  the  plaintiff:  Held,  that  the  instruc- 
tion was  correct.     Dunlap  v.  Berry,  331. 

2.  It  is  the  duty  of  an  officer  having  an  execution  in  his  hands  against  the  prop- 
erty of  a  defendant,  to  make  reasonable  exertions  to  levy  upon  the  property  of  the 
defendant  in  his  county;  and  if  he  fails  to  exercise  due  diligence  in  the  discharge  of 
his  duty  in  this  respect,  he  is  responsible  for  whatever  loss  or  detriment  the  person 
who  commits  the  execution  to  his  hands  may  sustain,  inconsequence  of  such  failure. 
Ibid 

3.  A  sheriff  is  not  bound  to  notice  bare  assertions  of  individuals,  as  to  their  claim 
to  property  in  the  possession  of  a  defendant  in  an  execution;  he  is  only  required  to 
notice  legal  claims,  fairly  exhibited.     Ibid. 

4.  The  rule  is  well  established,  that  the  production  by  an  officer,  of  process  un- 
der which  he  acts,  from  a  court  having  jurisdiction,  is,  as  to  him,  a  sufficient  juris- 
diction,     yackson  V.  Hobson,  417. 

5.  A  sheriff,  when  sued  in  trespass,  for  taking  property  on  execution,  can  justify 
underthe  writ,  without  setting  out  the  judgment  upon  which  such  writ  is  based;  but 
if  sued  by  a  stranger,  who  claims  the  pi  open  y  by  virtue  of  a  sale  anterior  to  the  levy, 
it  seems  that  it  would  be  necessary  to  produce  the  judgment  in  evidence,  in  order 
to  defeat  the  sale  for  fraud;  but  it  would  not  be  necessary  to  plead  it.     Ibid. 

6.  All  officer,  in  the  execution  of  the  process  of  the  law,  is  entitled  to  its  protec- 
tion, so  l.igas  hekeeps  within  the  pale  of  his  authority,  but  no  longer.  The  process 
is  a  suflki -nt  warrant  for  the  execution  of  its  commands,  but  affords  no  authority  to 
go  beyond,  or  contrary  to  its  injunctions;  and  when  the  officer  does  so,  he,  that  in- 
stant, ceases  to  be  the' minister  of  the  law,  and  becomes  its  violator.  The  law  does 
not  give  to  his  official  acts  such  a  sanction  as  to  require  the  citizen  to  submit  to  an 
invasion  of  the  latter's  rights  without  resistance.      Wentworthv.   The  People,  554. 

7.  If  an  oficer  attempt  to  take  the  property  of  one  person,  upon  an  execution 
against  another,  he  may  be  forcibly  resisted.  He  acts  at  his  peril.  The  statute 
giving  the  trial  of  right  of  property  has  not  changed  the  law  in  this  respect;  nor  has 
it  superseded  any  former  mode  of  trying  the  claimant's  title  to  property.  It  is  mere- 
ly cumulative.     Ibid. 

8.  A  person,  in  the  protection  of  his  person   or  property,  may  forcibly  resist  an 
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officer  unless  the  latter  is  acting  under  process  against  him.     But  in  such  cases  both 
parties  act  at  their  peril,     /did. 

9.  Setnble,  That  an  officer  can  call  to  his  aid  the  power  of  the  county,  in  executing 
process;  and  after  levying  an  execution,  he  can  have  a  controverted  title  tried  by  a 
jury,  w^hose  verdict  will  be  a  guide  and  warrant  for  his  future  action.     Ibid. 

10.  In  this  case  the  court  decided  that  where  an  officer  neglects  to  return  a  fee- 
bill  within  ninety  days  from  the  date  thereof,  he  becomes  liable  to  pay  the  same.  The 
Peoples.  Roper,  560. 

11,  A  sheriff  is  not  excused  from  his  liability  to  an  attachment  for  not  returning  a 
fee-bill,  because  he  could  not  collect  the  same  of  the  defendant  therein.  The  Peo- 
ple V.  Nichols,  560. 

See  Action,  4;  Bank,  i,  2;  Bankrupt,  7,  10;  Court,  2;  Evidence,  15,  20 — 22; 
Pleading,  3,  12 — 14;  School  Commissioner;  Trespass,  5. 
ONUS  PROBANDI.    See  Deed,  6;  Evidence;  Pleading,  i;  Replevin. 
ORDINANCE.     See  Corporation. 
OWNER.    See  Evidence,  4;  Trespass. 
PARTIES  TO  SUITS,     See  Chancery. 
PARTNERSHIP  AND  PARTNER. 

1.  One  partner  is  in  no  case  bound  by  the  act  of  his  co-partner,  done  without  his 
assent;  and  although  this  assent  may  be  implied  from  their  partnership  relations,  iii 
regard  to  all  acts  within  the  scope  of  their  partnership  transactions,  it  cannot  be  in 
reference  to  the  payment  by  one  co-partner,  of  his  individual  indebtedness  with  the 
partnership  funds  or  effects.  In  such  case  there  must  be  extraneous  evidence  to  prove 
such  assent;  andin  the  absence  of  such  evidence,  it  will  be  wholly  immaterial  whether 
the  separate  creditor  knew  that  such  payment  had  been  made  with  the  partnership 
funds  or  not:  he  will,  in  either  event,  acquire  no  property  in  the  partnership  funds, 
or  be  entitled  to  no  discharge  from  his  debt  to  the  firm  (as  the  case  may  be),  as 
against  the  partner  without  whose  assent  such  payment  has  been  made.  Brewster 
V.  Mott  et  al.  379. 

2.  A  and  B,  as  late  partners,  instituted  a  suit  against  the  defendant  for  a  part- 
nership account,  amounting  to  $717.17.  The  defendant  pleaded  payment.  The 
plaintiffs  admitted  a  credit  to  the  amount  of  $307.08.  The  books  of  the  plaimiffs 
showed,  that  in  addition  to  the  $307.08,  the  defendant  had  been  credited  with 
$266.10,  on  the  25th  of  February,  1841,  and  with  $208,  in  full  of  his  account,  on 
the  15th  of  October,  1841.  These  credits  we-e  made  in  discharge  of  B's  individual 
indebtedness  to  the  detendant.  A  did  not  know  or  consent  to  euher  of  the  credits 
given  on  the  partnership  books,  before  or  at  the  time  they  were  given.  The  credit 
for  $266.10  was  in  the  hand  writing  of  B,  who  was  the  active  partner  in  the  con- 
cern, and  the  latter  was  made  by  the  clerk,  under  his  direction,  and  they  appeared 
no  where  except  in  the  account  of  the  defendant,  not  having  been  charged  to  B,  in 
his  own  private  account,  on  the  books.  A  seldom  examined  the  books,  and  the 
the  clerk  was  ignorant  of  the  existence  of  the  credit  for  $266.10,  until  sometime 
after  the  dissolution  of  partnership  between  A  and  B,  which  took  place  on  the  i8th 
of  October,  1841.  A  occasionally  drew  orders  on  the  firm,  on  account  of  his  indi- 
vidual debts,  which  were  paid  out  of  the  partnership  effects.  The  clerk  suspecting 
that  the  credit  of  $208,  made  on  the  15th  of  October,  1841,  by  the  direction  ofB, 
was  not  correct,  a  day  or  two  afterwards  informed  A  of  it,  who  manifested  sur- 
prise, and  said  "  the  entry  was  of  no  account,  and  would  make  no  difference." 
The  plaintiffs,  on  the  8th,  9th,  and  loth  days  of  said  October,  were  not  on  speaking 
terms.  On  the  I4rh  of  that  month,  they  agreed  to  dissolve,  and  on  the  18th 
signed  the  articles  of  dissolution,  by  which  B  was  to  retain  the  goods  of  the  firm, 
and  A  was  to  have  the  real  estate,  and  all  the  debts  due  the  firm,  and  to  pay  nil  the 
debts  against  it ;  and  the  articles  of  dissolution  were  to  operate  as  a  receipt  for  all 
demands  then  existing  between  the  said  A  and  B,  as  exhibited  by  the  books  of  the 
firm,  with  two  or  three  exceptions.  The  clause  of  the  agreement  relating  to  the 
receipt  was  inserted  at  the  time  it  was  signed,  at  the  request  of  A.  All  of  the  plain- 
tiffs' account  accrued  previous  to  the  15th  of  October,  1841  :  Held,  that  A  had 
actual  notice,  before  the  agreement  was  signed,  that  this  credit  for  $208  had  been 
given,  and  that  consequently  the  debts  due  to  the  firm,  which  by  that  agreement 
were  to  be  his,  had  been  diminished  to  that  amount  ;  and,  by  executing  that  agree- 
ment, without  objecting  to  this  credit,  he  approved  of  and  ratified  it:  Held,  also, 
that  the  credit  of  $266.10  was  improperly  made,  and  should  be  rejected,  and  that 
judgment  should  be  rendered  against  the  defendant  for  that  amount.    Ibid, 
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3.  The  law  discountenances  secret  trusts  and  partnerships,  as  opening  a  wide 
door  to  the  grossest  fraud.  Most  effectually  to  prevent  this,  whenever  the  rights  of 
third  persons  interfere,  neither  of  the  partners,  in  a  secret  partnership,  are  per- 
mitted to  assert  that  partnership,  but  the  whole  is  considered  as  an  individual  trans- 
action, and  the  property  as  belonging  to  the  ostensible  partners.  Unless  the 
creditors  choose  to  treat  the  dormant  partner  as  interested,  there  is  no  partnership 
excepting  as  between  the  partners  themselves.  Talcottv.  Dudley,  438. 
See  Bankrupt  ;  Evidence,  4,  5,  8  ;  Indictment,  5.  ^ 

PATENT.     See  Trespass,  4;  Vendor,  8. 

PAYMENT. 

In  an  action  of  replevin  for  a  wagon  and  harness,  which  were  pledged  by  the 
plaintiff  to  the  defendant,  to  secure  the  payment  of  $23.50,  under  an  agreement  that 
they  sh'Aild  be  retained  by  him  until  paid,  the  plaintiff  proved  that  the  defendant 
told  one  A,  to  whom  he  was  indebted  in  the  sum  of  $29,  that  if  he  would  procure 
the  plaintiff  to  perform  some  mason  work  for  him,  that  they  could  make  a  turn  by 
which  A  could  settle  the  plaintiff's  debt,  in  exchange  for  his  own  debt  to  A  ;  that 
the  work  was  accordingly  performed  for  A,  by  the  plaintiff,  and  that  A  then  called 
upon  the  defendant,  in  pursuance  of  said  understanding,  and  offered  him  his  own 
notes,  and  money  sufficient  to  satisfy  the  residue  of  plaintiffs  debt,  which  he 
refused  to  accept,  and  A  afterwards  paid  the  plaintiff  for  his  work:  Held,  that 
this  proof  did  not  show  that  the  debt  was  paid.     Amos  v.  Shmott,  449. 

See  Chancery  ;  2g,  '30,  34,  44 ;  Evidence,  >o  ;  Promissory  Note,  14 ; 
School  Fund. 

PEDLAR.     See  Action,  2. 

PLEADING. 

1.  In  an  action  upon  a  promissory  note,  the  defendant  pleaded  that  the  con- 
sideration of  the  note  was  the  title  to  a  certain  town  lot,  which  had  failed,  and  the 
plaintiff  replied  that  the  consideration  was  the  sale  and  conveyance  of  certain  im- 
provements made,  owned  by,  and  in  the  peaceable  possession  of  the  plaintiff,  which 
the  defendant  traversed:  Held,  that  the  plaintiff,  by  his  replication,  had  assumed 
the  burthen  of  proving  what  was  the  real  consideration  of  the  note ;  and  that  if  he 
had  simply  denied  the  plea,  the  otitis probandi  would  have  been  thrown  upon  the 
defendant.     Phelps  v.  Jenkins,   51. 

2.  Where  a  plaintiff  replies  to  a  plea  which  answers  only  a  part  of  a  declaration, 
without  taking  judgment  for  the  part  unanswered,  and  there  are  other  pleas  which 
answer  the  whole  declaration,  he  does  not  thereby  discontinue  his  suit.  Under  the 
circumstances  of  this  case,  the  plaintiff  had  his  election  to  demur  to  the  defective 
plea,  or  to  take  issue  upon  the  same.      Wells  v.  Mason  et  al.  88. 

3.  Nothing  will  be  presumed  in  favor  of  the  jurisdiction  of  an  inferior  court  of 
limited  jurisdiction.  It  is  not  sufficient,  therefore,  to  aver  generally  that  it  has 
jurisdiction,  where  the  gist  of  the  action  or  defence  depends  upon  its  proceedings. 
The  pleader  must  aver  such  facts  as  will  show  that  it  had  jurisdiction.     Ibid. 

Declaration. 

4.  Where  original  process  is  issued  to  a  forfeign  county,  the  declaration  must 
contain  an  averment  either  that  the  cause  of  action  accrued  in  the  county  where  the 
suit  is  instituted,  and  that  the  plaintiff  resided  there  at  the  time  of  the  commence- 
ment of  the  suit,  orthat  the  contract  on  which  the  action  is  brought  was  specifically 
made  payable  in  that  county.  Without  such  averment  the  court  has  not  jurisdiction 
of  the  person  of  the  defendant.     Broivn  v.  Bodwell,  303. 

5.  The  declaration,  in  an  action  upon  a  lost  note,  alleged  that  the  defendants 
made  their  note  to  A,  who  on  the  same  day  endorsed  it  to  the  plaintiff,  and  further 
averred,  "  ihat  the  said  note  has  been  lost  or  mislaid,  and  cannot  be  found  or  pro- 
duced :"  Held,  that  the  matters  stated  were  not  sufficient  to  maintain  the  action  ; 
and  if  every  fact  averred  were  proved  upon  trial,  the  plaintiff  would  not  be  entitled 
to  recover.      Rogers  v.  Miller  et  al.   335. 

6.  Unless  a  lost  note  has  never  been  endorsed,  or  the  endorsement  be  special,  a 
recovery  cannot  be  had  on  it  without  showing  an  absolute  destruction  of  the  note; 
and  when  the  declaration  shows  that  the  note  is  lost,  these  facts  must  be  averred 
specially.    Ibid. 

7.  An  averment  that  a  note  has  been  mislaid  has  never  been  held  sufficient  to 
entitle  the  plaintiff  to  recover  without  producing  it.     Ibid. 

8.  If  there  is  no  allegation,  in  a  declaration  on  an  official  bond,  that  the  money 
sued  for  came  to  the  hands  of  the  defendant,  after  the  execution   of  the   said  bond 
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or  writing  obligatory  in  the  said  declaration  mentioned,  the  defect  can  on'y  'be 
reached  by  special  demurrer,  and  is  cured  by  verdict.  Hamilton  ei  al.  v.  Cook 
Co.  527. 

Plea. 

g.  To  an  action  upon  tne  case  against  joiners  and  house  carpenters,  for  unskil- 
ful work  and  waste  of  lumber,  the  defendants  pleaded  that  after  the  committing  of 
the  grievances,  the  plaintiff,  being  apprised  of  the  same,  and  the  defendants 
accounted,  reckoned,  and  settled  concerning  all  the  supposed  grievances,  and  of 
and  concerning  the  sum  agreed  to  be  paid  to  the  defendants  for  the  work,  and  upon 
that  accounting,  the  plaintiff,  in  consideration  that  the  defendants  received  and 
accepted  of  the  plaintiff,  in  full  payment  for  the  work,  the  promissory  notes  of  the 
plaintiff  for  $103.50  and  $90,  the  plaintiff  agreed  to  pay  said  two  sums  of  money  in 
full  satisfaction  of  the  grievances,  and  then  and  there  accepted  the  work  :  Held, 
that  this  plea  was  bad,  because  it  showed  no  satisfaction,  and  was  contradictory. 
Fitch  v.  Haight,  52 

10.  In  the  same  case  the  defendants  also  pleaded  alike  accounting,  and  that  the 
plaintiff,  in  consideration  that  the  defendants  did  then  and  there  remit  a  reason- 
able sum  from  their  account  for  said  work,  on  account  of  said  grievances,  executed 

.  his  promissory  note  to  the  defendants,  for  $103.50,  as  and  for  the  balance  found  to 
be  due  the  said  defendants  on  such  accounting  :  Held,  on  demurrer,  that  this  plea 
was  substantially  good.     Ibid.  , 

11.  It  is  not  sufficient  in  pleading  the  proceedings  before  two  justices  of  the 
peace,  in  an  action  for  forcible  entry  and  detainer,  to  aver  that  the  complaint  was 
made  according  to  law.  The  plea  should  set  forth  and  show,  in  substance,  the 
the  facts  contained  in  the  complaint,  and  that  it  was  made  under  oath.  Wells  v. 
Mason  et  al.  89. 

12.  In  an  action  of  trespass  against  a  sheriff  for  taking  in  execution  the  goods 
of  the  plaintiff,  the  defendant  pleaded  that  an  execution  issued  to  him  from  the 
clerk's  office  of  the  county,  in  favor  of  A  against  B,  and  that,  as  such  sheriff,  he 
levied  upon  the  goods  as  the  property  of  the  defendant  in  the  execution,  and  that 
the  goods  were  not  the  property  of  the  plaintiff,  but  the  property  of  the  defendant 
in  the  execution^  The  plaintiff  replied  that  the  goods  were  the  property  of  the 
plaintiff,  and  not  the  property  of  the  defendant  in  execution.  The  defendant  de- 
murred to  the  replication, and  the  court  sustained  the  demurrer  to  the  defendant's 
plea:  Held,  that  this  decision  was  erroneous.     jFackson  v.  Hobson,  417. 

13.  S-nible,  That  as  the  plea  amounted  to  the  general  issue,  the  court, on  motion, 
might  have  stricken  it  out,  and  directed  the  general  issue  to  be  pleaded  ;  or  that  the 
defect  in  form  might  have  been  reached  by  special  demurrer.     Ibid. 

14.  A  sheriff,  when  sued  in  trespass,  for  taking  property  on  execution, can  justify 
under  the  writ,  without  setting  out  the  judgment  upon  which  such  writ  is  based; 
but  if  sued  by  a  stranger,  who  claims  the  property  by  virtue  of  a  sale  anterior  to 
the  levy,  it  seems  thatJ  it  would  be  necessary  to  produce  the  judgment  in  evidence, 
in  order  to  defeat  the  sale  for  fraud ;  but  it  would  not  be  necessary  to  plead  it. 
Ibid. 

15.  If  no  issue  is  joined  upon  a  plea  filed  by  the  defendant,  and  the  case  is 
afterwards  submitted  to  the  decision  of  the  court  upon  an  agreed  case,  the  facts  set 
up  in  the  plea  are  not  to  be  taken  as  admitted,  though  not  traversed  by  a  replica- 
tion, because  the  filing  of  the  agreed  case  is  a  virtual  abandonment  of  the  plead- 
ings.    Hamilton  et  al.  v.  Cook  Co.    526. 

See  Bank,  3:  Error,  4;  Evidence,  3,  6;  Guardian,  9;  Indentured  Serv- 
ant; Indictment;  Jurisdictiox,  3,  4;  Mechanic's  Lien;  Practice,  2 — In 
Circuit  Court,  3,  6,  13,  22,  23,  24;  Promissory  Note,  i,  14,15,16;  Replevin; 
School  Commissioner,  i,  3;  Vendor,  19. 

POLICE  REGULATIONS.     See   CoNSTiruTiON    5,  8  ;  Slavery. 

POSSESSION.     See    Bankrupt;     Conveyance;    Fraud;     Mechanic's    Lien; 
Notice;  Payment;  Public  Lands;  Replevin;  Trespass. 

POWER.      See   Constitution;     Corporation;    Criminal   Law;     Guardian; 
Legislature. 

POWER  OF  ATTORNEY.     See  Bank,  4;  Guardian,  i. 

PRACTICE. 

I.  A  motion  that  the  plaintiff  in  error  be  required  to  file  security  for  costs  in  a 
cause  will  not  be  sustained  after  the  commencement  of  the  argument.  Edwards 
et  al.  V.  Helm,  146. 
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2.  After  the  defendant  has  appeared  and  pleaded  in  a  suit,  it  is  too  late  to  ob- 
ject to  the  jurisdiction  of  the  court  over  his  person,  where  it  has  jurisdiction  of  the 
subject  matter  of  the  suit.     Duncan  et  at.  v.  Charles,  569. 

In  Circuit  Court. 

3.  It  is  a  matter  of  discretion  in  the  court,  whether  a  plaintiff,  after  having 
rested  his  case,  and  after  the  introduction  of  testimony  by  the  defendant,  shall  or 
shall  not  be  permitted  to  examine  defendant's  witnesses  in  chief,  or  call  other  wit- 
nesses.     Young  V.  Bunnell,  47. 

4.  A  court  will  never  instruct  a  jury  to  find  as  in  case  of  a  nonsuit,  where  there 
is  evidence  tending  to  prove  the  issue,  although  it  may  be  weak,  and  even  insuffi- 
cient, in  the  opinion  of  the  court  ;  it  will  be  left  to  the  jury.  But  where  one  cau^e 
of  action  or  defence  depends  upon  the  existence  of  several  distinct  facts,  each  one 
of  which  is  an  essential  link  in  the  chain,  an  omission  to  aver,  or  a  failure  to  prove, 
any  one,  would  completely  defeat  the  whole  cause  of  action,  or  defence.  F kelps  v. 
Jenkins,  51. 

5.  Where  a  demurrer  remains  undecided  to  a  part  of  the  counts  of  a  declaration, 
it  is  erroneous  to  try  the  cause,  and  render  final  judgment  against  the  defendant 
upon  the  other  counts.     Bradshaw  v.  Ilohlett,  53. 

5.  It  is  error  to  render  judgment  by  default,  and  direct  the  clerk  to  assess  th-e 
plaintiff's  damages,  while  a  demurrer  to  one  count  of  the  declaration,  or  one  of  the 
several  pleas  remains  undispased  of.     Bradshaw  v.  McKinney,  55. 

7-8.  A  party  is  not  bound  to  pay  any  attention  to  a  verual  notice  to  produce  a 
paper  on  the  trial  of  a  cause,  where  the  notice  is  required  10  be  served  before  trial. 
The  notice  should  be  in  writing.  Whether  a  written  notice  is  served  in  time  is  a 
matter  of  sound  discretion  with  the  court.  Where  it  appears  to  the  court  that 
the  party  has,  in  court,  the  desired  paper,  notice  given  on  the  trial  would  be  sufficient; 
but  v.'hen  this  does  not  appear,  the  notice  should  be  served  a  reasonable  time  before 
the  trial,  unless  the  paper  be  one  which  the  party  possessing  it  must  have  known 
would  be  indispensable  to  his  adversary,  in  which  case  it  is  unnecessary  to  give  any 
notice.  But  in  an  action  against  a  constable  for  neglect  of  duty,  in  failing  to  levy 
an  execution,  a  bond  to  indemnify  him  for  levying  the  writ  is  not  such  a  paper. 
Cuinmings  et  al.  v.  McKinnc),  59. 

9.  If  a  party  excepting  to  the  decision  of  a  circuit  court  in  overruling  a  motion 
for  a  new  trial,  desires  to  avail  himself,  in  the  appellate  court,  of  the  affidavit  upon 
which  the  motion  was  fouuded,  he  should  incorporate  it  into  his  bill  of  exceptions, 
or  refer  to  it,  and  identify  it,  in  his  bill  of  exceptions.  The  court  will  not  notice  an 
affidavit  merely  certified  by  the  clerk  to  have  been  filed  in  the  cause  in  the  court 
below.     Ibid,  60. 

10.  The  record  of  a  cause  showed  that  the  summons  was  returnable  to  the  March 
term,  1839,  and  that  at  that  term  the  defendant  appeared  and  filed  several  pleas  to 
the  action,  upon  which  issues  were  taken,  and  the  cause  continued.  At  the  succeed- 
ing June  term  no  order  was  made  in  the  cause.  At  the  next  November  term  the 
defendant  filed  a  plea  of  non  assumpsit ;  and  on  a  subsequent  day  of  the  same 
term  a  judgment  was  entered,  reciting  that  it  appeared  from  the  minutes  of  the 
judge,  that  at  the  preceding  term  the  defendant  had  withdravm  his  pleas,  and  judg- 
ment was  given  for  the  plaintiff  ;  and  the  clerk  having  omitted  to  enter  the  same  on 
the  record,  he  was  therefore  ordered  to  enter  the  judgment  as  of  the  last  March 
term,  which  was  objected  to  by  the  defendant:  Held,  that  the  judgment  was  erro- 
neous, and  must  be  reversed  :  Held,  also,  that  the  court  had  power,  at  the  November 
term,  to  enter  a  judgment  for  the  plaintiff";  and  that  the  plea  of  the  defendant, 
b^'ing  filed  without  leave,  interposed  no  obstacle  to  the  exercise  of  this  power,  and 
should  have  been  stricken  from  the  files.     Robb  v.  Bostivick,  116. 

11.  In  this  case  the  cause  was  remanded,  with  directions  to  enter  judgment  at  the 
next  term.     Ibid. 

12.  In  an  action  ex  contractu  against  several,  the  judgment  must  be  an  unit, 
against  all,  or  in  favor  of  all,  unless  a  defence  personal  in  some  of  them  be  inter- 
posed. The  proper  jiractice  is,  where  part  only  of  the  defendants  have  pleaded  to 
the  action,  to  enter  the  default  of  such  defendants  as  have  not  pleaded,  and  when 
the  issues  made  up  in  the  cau-e  by  the  others  are  submitted  for  trial,  to  direct  the 
jury  to  assess  the  damages  against  those  in  default ;  but  a  failure  to  enter  the  default 
will  not  vitiate  the  jud:^ment.     Frink  et  al.  v.  Jones,   171. 

13.  Where  a  cause  is  remanded  to  the  circuit  court,  with  instructions  to  enter  a 
par.icular  judgment  therein,  the  circuit  court  cannot  disregard  the  mandate  of  the 
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supreme  court ;  its  only  duty  consists  in  entering  the  judgment.  In  such  cases  the 
pleadings  cannot  be  opened.     Ogden  et  aL  v.  Bowen,   301. 

14.  Notwithstandin;:  the  circuit  courts  are  invested  with  equity,  as  well  as  com- 
mon law  jurisdiction,  they  are  as  distinctly  separated,  in  their  administration,  as  if 
vested  iii  different  courts.     Robinson\.  Chesseldine  et  al.  333. 

15.  Couns  of  law  have  a  gjn°ral  supervisory  power  over  their  process,  either 
mesne  or  final;  and,  according  to  the  settled  practice,  may  prevent  or  correct  any 
abuse  of  it.     Ibid. 

16.  A  party,  out  of  term,  intending  to  move  to  set  aside  or  quash  any  execution, 
replevin  bond,  or  other  proceedings,  may,  under  the  statute,  apply  to  a  judge,  at 
chambers,  and,  in  his  discretion,  if  probable  cau=;e  appear,  he  may  so  certify,  and 
stay  all  further  proceedings,  until  the  order  of  the  c  /urt  on  the  motion.  Under  this 
provision  of  the  statute,  or  the  general  supervisory  povver  of  the  court,  a  defendant 
man  execution,  who  is  entitled  to  have  his  property  appraised,  and  a  sale  pro- 
liibited  unless  it  sells  for  two-thirds  its  appraised  vjlue,  may  obtain  an  order  from 
the  judge,  to  be  endorsed  on  the  execution,  staying  proceedings  until  the  order  of 
court.     A  party  in  such  case  has  full  and  ample  remedy  at  law.     Ibid. 

17.  Where  aa  action  6"^:  f(7«/^«c/M  is  instituted  against  tv/o  defendants,  and  both 
are  served  with  process,  and  one  makes  default,  and  the  other  procures  a  change  of 
venue,  it  is  error  to  take  judgment  against  the  defendant  in  default,  before  a  dis- 
posal of  the  defence  interposed  by  his  co-defendant.  Wight  et  al.  v.  Meredith 
et  al.  361. 

18.  Oa  entering  a  default  against  one  of  two  defendants  in  a  suit,  the  court  should 
stay  all  further  proceedings  as  to  him,  until  the  trial  of  the  issue  tendered  by  the 
other  defendant.  On  the  trial  of  that  issue,  the  jury  may  be  directed  to  assess  the 
damages  against  the  party  in  default.  If  the  finding  on  the  issue  be  for  the  plain- 
tiff, ajoint  judgment  should  be  rendered.     Ibid. 

19.  Where  an  action  is  on  a  joint  undertaking  by  two  or  more  defendants,  and  all 
of  them  are  before  the  court,  the  plaintiff  is  entitled  to  a  recovery  against  all,  or 
not  at  all.  In  such  case  the  judgment  to  be  rendered  must  be  joint  and  not  several. 
Ibid. 

20.  A  change  of  venue  removes  the  whole  cause,  and  the  court  to  which  the  same 
is  transferred,  after  a  default  by  one  of  the  parties,  and  a  plea  by  another,  may, 
when  the  issue  is  found  against  the  plea,  or  a  decision  is  made  against  it,  properly 
render  a  judgment  against  both  the  defendants.     Ibid. 

21.  Where  several  judgments  have  been  rendered  in  different  courts,  in  a  case 
where,  from  the  character  of  the  cause  of  action,  but  one  judgment,  and  that  a  joint 
one,  could  rightfully  be  rendered,  neither  of  the  judgments  can  be  sustained,  but 
both  must  be  reversed.     Ibid. 

22.  Where  an  action  is  instituted  against  two  or  more  defendants,  on  a  promis- 
sory note  made  by  them,  and  they  are  all  served  with  process,  it  is  error  to  take 
judgment  ? gainst  one  of  them  by  default,  while  a  plea  interposed  by  the  other 
remains  undisposed  of.      Wight  etal.  v.  Hoffman,  362. 

23.  W^here  an  action  ex  contractu  is  commenced  against  two  defendants;  and  one 
pleads  to  the  action,  while  the  other  makes  default,  the  court  should  suspend  all 
proceedings  as  to  the  defendant  who  does  not  plead,  after  entering  his  default,  until 
the  trialof  the  issue  tendered  by  his  co-defendant.  On  the  trial  oft  hat  issue  the  court 
may  direct  the  jury  to  assess  the  plaintiff's  damages  as  to  both  of  the  defendants, 
and  render  a  joint  judgment  on  the  assessment.  In  such  a  case,  the  plaintiff  must 
recover  against  all  of  the  defendants  or  none  ;  the  judgment  must  be  joint  and  not 
several.     Ibid. 

24.  Where  the  record  of  a  cause  showed  that  after  a  demurrer  had  been  sustained 
to  several  pleas,  the  defendant  withdrew  two  of  the  pleas  upon  which  issue  had  been 
taken,  and  consented  that  the  court  should  assess  the  damages :  Held,  that  the 
inference  was  that  the  defendant  simply  intended  to  abide  by  his  pleas  to  which  the 
demurrer  had  been  sustained,  and  consent  that  the  court  might  assess  the  damages 
on  demurrer.     Hall  v.  Perkins,  549. 

In  Supreme  Court. 

25.  \Vhere  a  bill  of  exceptions  does  not  show  that  a  written  instrument  was  per- 
mitted to  go  to  the  jury  without  proof  of  its  execution,  the  supreme  court  will  pre- 
sume that  all  necessary  proof,  upon  that  point,  was  had  in  the  court  below.  Reed 
et  al.  V.  Phillips  et  al.     41. 

26.  Where,  in  an  action  for  materials  and  work  and  labor,  the  record  does  not 
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show  fjr  what  purpose  a  written  contract,  which  had  been  depaited  from,  was 
introduced  in  evidence  by  the  plaintiffs,  the  court  will  presume  the  existence  of  cir- 
cumstances to  justify  its  introduction,  unless  the  contrary  appears,  upon  the  ground 
that  every  intendment  shall  be  allowed  in  favor  of  the  legality  and  correctness  of 
the  proceedings  in  the  court  below.     Jbid. 

27.  The  supreme  court  will  presume  that  a  party  has  incorporated  everything 
into  his  bill  of  exceptions,  which  is  necessary  to  present  the  full  merits  of  his  case 
UDon  the  point  about  which  he  complains.      Ctimmings  et  al.  v.  McKinney,  60. 

28.  The  act  of  March  2d,  1839,  provided  that  the  causes  pending  in,  and  the 
records  of,  the  municipal  court  of  the  city  of  Alton,  should  be  transferred  to  the 
Madison  circuit  court,  if  a  majority  of  the  legal  voters  of  the  city  should  vote  for  the 
abolition  of  the  municipal  court.  The  record  of  a  cause  showed  that  the  last  pro- 
ceedings in  the  municipal  court  were  had  at  the  April  term,  1839,  and  that  the  next 
proceedings  were  had  in  the  Madison  circuit  court  at  the  April  term,  1S41 ;  but  the 
record  no  where  shovs^ed  hov/  the  cause  came  into  the  Madison  circuit  court;  but  it 
did  appear  that  the  parties  appeared  and  went  to  i rial  in  the  latter  court:  Held, 
that  the  supreme  court  would  presume  thehappening  of  the  contingency  mentioned 
in  the  act,  and  that  the  cause  was  legally  transferred  to  the  Madison  circuit  court. 

Wells  v.  Mason  et  al.   88. 

2g.  An  objc-ction  to  the  right  of  a  complainant  to  bring  a  writ  of  error,  upon  a 
decree  of  foreclosuie  of  a  mortgage,  after  having  executed  the  decree,  by  selling  a 
portion  of  the  mortgaged  premises,  must  be  made  (if  it  can  be  available  at  anytime) 
by  plea  in  bar  of  the  writ.  It  is  too  late  t<i  take  such  an  objection  after  the  defend- 
ant has  joinedin  error.     Sptonle  et  al.  v.  Samuel  et  al.    139. 

30.  A  transcript  of  the  record  of  a  cause  in  a  circuit  court,  which  is  not  certified 
under  the  seal  of  that  court,  will  not  be  regarded  by  the  supreme  court ;  and  where 
a  record  is  certified,  without  the  seals  being  affixed,  the  cause  will  be  siricken  from 
the  docket.     Morse  v.  Williams,  285 

31.  It  will  be  a  rule  of  practice  hereafter,  whenever  a  party  desires  to  move  to 
reinstate  a  ciuseon  the  docket,  or  to  set  aside  a  default,  and  predicates  his  motion 
on  an  affidavit,  to  require  him  not  only  to  give  the  adverse  parly  notice  of  his  in- 
tended motion,  but  also  a  copy  of  the  affidavit  on  which  he  will  found  it.  Hall  v. 
O'Brien,  409. 

32.  Thesupreme  court  will  not  reinstate  acause  upon  the  docket,  which  has  been 
dismissed  duringthe  absence  of  counsel,  where  neither  the  record  nor  the  affidavit  in 
support  of  a  motion  for  that  purpose  shows  any  ground  of  error.     Jbid. 

33.  Seinble,  That  a  party  cannot  assign  for  error  that  the  judge  was  absent  from 
the  court  house  for  a  short  time,  during  the  trial  of  a  cause,  and  placed  anotlier  per- 
son "  on  the  bench  lo  preside,  with  the  consent  of  both  parties,"  who  decided  upon 
the  questions  as  they  were  presented,  in  the  progress  cf  the  cause.     Ibid. 

34.  Where  judgment  is  rendered  for  the  defendant  in  the  circuit  court,  on  demur- 
rer to  his  plea,  and  that  judgment  isaffirmed  in  the  supreme  court,  the  cause  will  not 
be  remanded.  Lazellv.  Francis,  423. 

35.  Where  there  is  a  valid  objection  to  the  admissibility  of  the  certificate  of  a  fact 
in  evidence,  but  such  certificate  is  excluded  upon  erroneous  gq-ounds,  the  judgment 
should  not  be  reversed,  if  it  appear  that  such  objection  could  not  have  been  removed 
at  the  time  the  certificate  was  offered,  if  it  had  ihen  been  made.  Morrisony.  Hinton, 
459- 

36.  Where  a  judgment  of  the  court  below  is  reversed  by  default,  upon  notice  to 
the  opposite  party,  when  a  non-resident,by  publication  in  a  newspaper  printed  at  the 
capital,  the  judgment  will  not  be  set  aside  at  the  next  term, except  lor  sufficient  cause 
shown.     Orr  v.  Howardet  al.  559. 

See  Action;  Amendmknt;  .Appeal;  Bill  of  Exo^ptions;  <"frtificatp,  2; 
Chancf.ry;  Changk  of  ViiNUE;  Cost;  Discontinuance;  Errok;  Evidence;  Exe- 
cution; Guardian;  Indictment;  Instruction;  Judgment;  Jury;  Nonsuit; 
Pleading;  Proi;.vtk  Tustici-:;  Process;  Replevin;  Supersedeas;  Verdict. 

PRE-EXlSTI.\r.  DEBT.     See  Vendor. 

PRESUMPTION.  See  Bill  of  Exceptions;  Certificate,  z;  Chancery.  13,20; 
Court;  Evidence;  Guardian,  9;  Jurisdiction;  Practice;  RECOGNiz.A..xct.; 
School  Commissioner;  Slander. 

PR'N'CIPAL  AND  AGENT.    See  Agent. 

PRIORITY  OF  PAYMENT.  See  Bankrupt;  Chancery,  29;  Lien;  Recogni- 
zance. 
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probate  justice. 

The  proceedings  of  a  probate  justice  of  the  peace,  in  allowing  claims  against  an 
estate,  are  r-quired  by  law  to  be  reported  to  the  circuit  court  at  its  fiist  term  after 
the  proceedings  are  had.  This  requirement  is  only  directory  to  the  probate  justice, 
and  the  report  may  be  made  at  a  subsequent  term.  When  the  report  is  made,  it  is 
the  duty  of  the  circuit  court  to  inspect  it  and  determine  whether  it  is  in  due  form, 
and  shows  a  decision  properly  made  in  the  class  of  cases  required  to  be  reported,  and 
approve  or  reject  it;  but  the  power  of  the  circuit  court  extends  no  farther.  It  is  er- 
ror to  refuse  to  examine  the  report.  The  only  effect  of  the  approval  is  that  it  be- 
comes a  matter  of  record,  and  may  be  certified  as  such.  Scott  v.  Crow  et.al.  185. 
See  Appeal. 
PROCESS. 

1.  As  a  general  rule,  original  process  cannot  be  directed  to  a  different  county 
from  that  in  which  the  suit  is  commenced;  but  the  statute  has  exempted  a  particular 
class  of  cases  from  the  operation  of  this  rule.     Brown  v.  Bodwell,  303. 

2,  Where  a  writ  is  directed  to  the  sheriff,  commanding  him  to  summon  the  de- 
fendant to  appear  on  the  first  day  of  the  next  term,  to  be  holden,  etc  ,  without  speci- 
fying the  particular  time,  the  summons  is  neither  void  nor  viodable.  Rogers  v. 
Miller  et  al.  334. 

See  Appeal;  Pleading,  Dcclaratijn,  4, 
PROMISSORY  NOTE. 

1.  A  plea  to  an  action  upon  a  promissory  note,  by  the  payees  against  the  makers, 
that  at  the  time  of  the  execution  of  the  note,  the  payees  agreed  to  receive  ten  per 
cent,  of  the  amount  of  the  note,  when  it  should  become  due,  and  accept  a  new  note 
payable  seven  months  from  the  falling  due  of  said  note,  for  the  residue,  is  no  bar  to 
the  action.     Dawson  et  al.  v.  Bank  of  Illinois,  57. 

2.  Unless  a  lost  note  has  never  been  endorsed,  or  the  endorsement  be  special,  a 
recovery  cannot  be  had  on  it  without  showing  an  absolute  destruction  of  the  note; 
and  when  the  declaration  shows  that  the  note  is  lost,  these  facts  must  be  averred  spe- 
cially.     Rogers  V.  Miller  et  al.  335. 

3.  Semble,  That  where  a  lost  note  has  not  been  endorsed  at  all,  or  has  been  spe- 
cially endorsed,  a  recovery  may  be  had  by  showing  the  loss  of  the  note  merely,  and 
its  contents.     Ibid. 

4.  An  averment  that  a  note  has  been  mislaid  has  never  been  held  sufficient  to  en- 
title the  plaintiff  to  recover  without  producing  it.     Ibid. 

5.  A  mislaid  note  is  one  that  cannot  be  found  in  its  usual  and  proper  place  of  de- 
posit.    Ibid. 

6.  A  lost  note  is  one  which  cannot  be  found  after  that  thorough,  careful,  and 
vigilant  search,  which  the  law  requires  to  be  shown  before  secondary  evidence  of  its 
contents  can  be  introduced.     Ibid. 

7.  Where  an  erasure  is  made  of  the  endorsement  of  a  promissory  note,  without 
the  knowledge  or  consent  of  the  holder,  such  erasure  will  not  effect  the  rights  of 
either  party.     Bledsoe  v.  Graves,  384. 

8.  tinder  the  statute  in  relation  to  promissory  notes,  there  are  three  contingen- 
cies in  which  the  assignor  may  be  made  liable:  first,  when  the  assignee  has  used  due 
diligence  to  collect  the  money,  by  the  institution  and  prosecution  of  a  suit  against 
the  maker;  secondly,  when  such  suit  could  not  have  been  instituted  by  reason  of  the 
maker's  having  left  the  state,  or  absconded,  when  the  note  fell  due;  and,  thirdly, 
when  the  institution  of  a  suit  would  have  been  unavailing.     Ibid. 

g.  If  at  the  time  a  promissory  note  falls  due,  the  institution  and  prosecution  of  a 
suit  against  the  maker  would  be  unavailing,  the  holder  may  proceed  immediately 
against  the  assignor,  to  collect  thenote;  but  if  he  does  not  do  tliis,  in  order  to  fix  the 
liability  of  the  assignor,  he  must  show  that  a  suit  against  the  maker,  at  any  time  while 
he  held  the  note,  would  have  been  alike  unavailing.  If  he  omit  any  opportunity  of 
collecting  the  money  from  the  maker,  before  he  proceeds  against  the  assignor,  he  is 
guilty  of  such  laches  as  will  discharge  the  latter.     Ibid. 

10.  In  order  to  charge  the  assignor  of  a  note,  it  is  not  necessary,  under  the  statute 
of  Illinois,  to  notify  him  of  the  non-payment  of  the  same.     Ibid. 

11.  It  is  not  necessary  that  the  assignee  of  a  note,  to  entitle  him  to  recourse  against 
the  assignor,  should  go  into  a  court  of  chancery,  before  he  can  proceed  against  the 
assignor.  It  is  only  necessary  that  he  should  have  used  due  diligence  by  proceeding 
at  law  against  the  maker.     Ibid. 

12.  A  prior  endorser  of  a  promissory  note  cannot  maintain  an  action  thereon 
against  a  subsequent  endorser,  who  has  re-endorsed  the  note  to  him,  unless  there  are 
peculiar  circumstances  attending  the  case,  to  make  the  latter  liable.  Carstens  et  al. 
V.  Little  etal.  410. 


628  Index. 

PROMISSORY  -i^OT'E— Continued. 

13.  Where  a  note  is  assigned  alter  its  maturity,  the  defendant  is  allowed  by  law  to 
make  the  same  defence  against  the  assignee,  that  might  have  been  made  against 
the  payee.     Lazell  v.  Ftancis,  423. 

14.  A  plea  to  an  action  on  a  promissory  note,  by  A  against  B,  that  alleges  that  at 
the  time  of  the  making  of  the  said  note,  it  was,  as  a  condition  of  the  making  of  the 
same,  agreed  between  the  parties,  that  the  said  note  should  be  fully  dischaiged  by 
B's  paying  an  amount  equal  thereto  for  said  A  toD,  a  creditor  of  A  and  B,  and  that 
the  defendant  did  accordingly  pay  such  amount  to  said  D,  is  a  bar  to  such  action. 
Such  agreement  does  not  vary  the  terms  of  the  written  contract  contained  in  the 
note.     Ibid. 

15.  Where,  upon  the  sale  of  a  lot  of  land,  a  bond  is  executed  for  a  warranty 
deed,  upon  the  payment  of  the  purchase  money,  which  is  secured  to  be  paid  by 
notes  payable  in  one,  two,  and  three  years,  if  the  first  two  notes  are  paid,  the  pay- 
ment of  the  last  note  and  the  conveyance  of  the  land  are  mutual  and  dependent 
acts.  But  the  agreement  to  pay  the  first  two  notes  is  an  independent  undertaking, 
and  a  plea  to  an  action  upon  the  three  notes,  after  the  last  became  due,  which  avers 
either  a  want  of  title  in  the  plaintiff,  when  the  contract  was  made,  or  when  the 
notes  fell  due,  or  a  failure  to  tender  or  deliver  a  deed,  is  not  a  defence  to  the 
action  ;  but  a  plea  averring  a  want  of  title  in  the  vendor  at  the  time  the  notes  fell 
due,  and  at  the  time  of  the  commencement  of  the  suit,  it  seems  would  be.  An 
action  can  be  maintained  upon  the  first  two  notes  without  a  tender  of  the  deed, 
but  not  upon  the  last.     Duncan  et  al.  v.  Charles,  567. 

16.  The  fifth  section  of  the  statute  in  relation  to  promissory  notes  gives  the  de- 
fendant a  right  to  interpose  any  defence  which  may  exist  at  the  time  of  the  com- 
mencement of  the  action,  on  the  ground  of  a  total  want,  or  an  entire  or  partial 
failure  of  consideration,  in  every  case  where  an  action  is  brought  on  a  note  or 
other  instrument  in  writing  for  the  pajmcnt  of  money  or  property,  or  the  per- 
formance of  covenants  or  conditions'by  the  obligee,  or  payee.  This  defence  is  an 
equitable  one,  and  intended  principally  to  prevent  a  multiplicity  of  actions,  and, 
when  confined  to  defences  which  exist  at  the  time  of  the  commencement  of  the 
action,  will  tend  to  further  the   ends  <  f  justice.     Ibid. 

See  Guardian,  9.  10;   Pleading,  Declaration  j  Vendor,  19,  20,  23,  25. 
PROVISO.    See  Constitution,  3. 
PUBLIC  LAND. 

1.  The  public  lands  of  the  United  States,  in  the  possession  of  occupants,  are 
treated  by  the  laws  of  Illinois,  as  the  property  of  the  individuals  occupying  the 
same,  and  as  such  are  subject  to  the  conirol  and  disposition  of  the  law,  so  far  as  the 
occupants  are  concerned,  as  much  as  if  they  owned  the  fee,  except,  however,  that 
no  disposition  can  be  made  of  them  so  as  I0  affect  in  any  way  the  title  which  may 
be  derived  from  the  United  States.      Turney  et  al.  v.  Saunders  et  al.  531. 

2.  Sevible,  That  in  an  action  of  ejectment  for  the  possession  of  a  'claim'  to 
public  land,  it  is  only  necessary  for  the  plaintiff  to  deduce  a  regular  title  from  the 
first  occupant  (unless  his  claim  has  been  abandoned),  who  is  considered  as  the  foun- 
tain of  the  title,  which  will  prevail,  unless  opposed  by  a  Government  title,  when  it 
vanishes.     Ibid. 

3.  The  purchaser  of  a  tract  of  land  in  possession  of  the  defendant  in  an  ex- 
ecution acquires  all  the  rights,  whatever  they  may  be,  the  entire  estate,  whatever  it 
is,  which  the  defendant  has  in  the  premises,  to  just  the  same  extent  that  he  would 
by  a  voluntary  purchase  from  the  party.  And  he  may  bring  ejectment  to  recover 
the  possession  ;  and  the  defendant  would  be  estopped  from  denying  that  he  had 
title,  as  completely  as  he  would  be  if  the  proceedings  were  upon  a  mortgage  which 
he  had  executed  on  the  premises.     Ibid. 

See  Mkchanic's  Lien. 
REAL  ESTATE. 

All  fixed  and   permanent  buildings  and   improvements   upon  land  are  a  part  of 
that  land.     Filch  et  al.  v.  Pinckard  et  al.  79. 
See  Corporation,  6  7. 
RECEIPT.     See  Certificate;  Evidence,  id. 
RECOGNIZANCE. 

I.  The  statute  of  Illinois  requires  every  recognizance  that  has  any  relation  to 
criminal  matters,  to  be  taken  to  the  people  of  the  state,  and  when  not  entered  into 
before  a  court  of  record,  to  be  signed  by  the  party  acknowledging  it.  No  particular 
form  is  prescribed  ;  no  priority  in  payment  is  allowed  ;  and  before  the  estate  of  the 
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recognisor  is  bound  by  it,  there  must  be  not  only  a  failure  to  perform  the  condition, 
but  an  award  of  execution  for  the  penalty,  in  the  proceeding  by  scire  facias,  or  the 
recovery  of  a  judgment  for  the  penalty,  in  an  action  of  debt.  The  recognizance 
does  not,  per  se,  become  a  lien  on  the  property  of  the  person  entering  into  it,  but 
whether  it  is  to  operate  as  such  depends  entirely  upon  legislative  enactment. 
Shattuck  et  al.  v.  The  People,  4S0. 

2.  A  bond  taken  before  two  justices  of  the  peace,  conditioned  for  the  appear- 
ance of  the  principal  obligor  at  the  next  term  of  the  circuit  court,  is  a  sufficient 
compliance  with  the  statute  requiring  the  accused  to  enter  into  a  recognizance;  and 
such  bond  is  valid  as  a  recognizance,  and  a  scire  facias  maybe  issued  thereon. 
Ibid. 

3.  The  words  "  to  be  levied  of  your  goods  and  chattels,  lands  and  tenements," 
in  a  recognizance,  are  a  mere  matter  of  form,  and  may  be  omitted  without  impairing 
the  legal  effect  of  the  instiument.     Ibid. 

4.  There  is  no  difference  in  their  legal  effect,  between  the  words  "  is  held  and 
firmly  bound,"  and  the  words  "  owes  and  is  indebted."     Ibid. 

5.  Where  a  person  is  recognised  to  appear  at  a  circuit  court,  to  answer  a  crimi- 
nal accusation,  none  of  the  proceedings  before  the  magistrate,  but  the  recognizance 
of  the  accused,  and  of  the  witnesses  on  the  part  of  the  prosecution,  are  required  to 
be  sent  up  to  the  circuit  court.  The  recognizance  stands  by  itself ;  and  it  is  only 
necessary  that  it  should  set  forth  substantially  the  offence  charged.     Ibid. 

6.  A  recognizance,  when  tiled,  becomes  a  matter  of°record,  and  the  presumption 
from  it  is  that  the  charge  was  properly  preferred  and  investigated,  and  the  proper 
decision  made,  before  it  v/as  entered  into  and  acknowledged.     Ibid. 

7.  Where  it  appeared  that  a  recognizance  was  taken  before  two  justices  of  the 
peace,  requiring  the  accused  to  appear  in  the  circuit  court  of  Madison  county,  but 
the  recognizance  did  not  show  where  it  was  taken,  nor  of  what  county  the  justices 
were  officers:  Held,  that  the  presumption  was  that  the  justices  acted  within  the 
scope  of  their  authority,  until  the  contrary  was  shown,  and  consequently  that  they 
were  officers  of  Madison  county.     Ibid. 

8.  The  circuit  court,  as  a  matter  of  convenience,  takes  cognizance  of  who  are 
justices  of  the  peace  for  the  county  ia  which  it  is  held;  and  proof  of  the  official 
character  of  these  officers  is  never  required,  unless  that  particular  question  is  dis- 
tinctly in  issue.     Ibid. 

9  Where  a  recognizance  recites  that  the  principal  recognisor  had  been  found 
guilty  of  the  crime  charged,  and  that  for  the  purpose  of  releasing  his  body  from 
custody,  the  recognizance  is  entered  into,  it  implies  that  the  requisite  preliminary 
proceedings  were  had.     Ibid. 

10.  The  letters  J.  P.  affixed  to  the  certificate  to  a  recognizance,  mean  justice  of 
the  peace.  They  are  abbreviations  which  are  well  known  and  in  common  use. 
Ibid. 

RECORD.    See  Corporation,  1,2;  Evidence,  12,  15,  iS — 22;  Judgment;  Prac- 
tice:   RECOGNIZANCE. 

RECORDER.     , 

It  is  not  the  duty  of  a  recorder  of  deeds  to  examine  his  records  and  give  infor- 
mation as  to  the  legal  effect  of  the  conveyances  of  record  in  his  office  ;  but  he  is 
bound  to  search  the  records  of  his  office,  and  give  information  of  the  fact  whether 
there  are  on  record  deeds,  mortgages,  or  writings  concerning  lands,  and  refer  the 
party  to  them,  so  that  he  may  be  enabled  to  judge,  for  himself,  or  take  counsel,  as 
to  the  manner  in  which  the  title  is  affected,  or  the  estate  encumbered  by  them.  The 
search  should  be  diligent  and  the  information  true.  If  he  gives  incorrect  informa- 
tion, he  is  guilty  of  a  breach  of  duty,  for  which  an  action  may  be  maintained  upon 
his  official  bond,      l.usk  et  al.  v.  Carlin,  397. 

RECORDING  DEEDS. 

1.  The  obvious  design  of  our  recording  laws  is  to  protect  purchasers  against 
latent  equities.     McConnel \.  heed,  121. 

2.  The  statute  gives  a  priority  to  the  deed  first  recorded  only  where  the  grantee 
has  acted  fairly  and  in  good  faith.  If,  at  the  time  of  making  his  contract,  he  had 
notice  of  a  prior  unrecorded  conveyance,  he  is  regarded  as  acting  in  bad  faith;  and 
neither  the  principles  of  justice  nor  the  policy  of  the  law  will  allow  him  to  avail 
himself  of  his  priority  of  record.     Ibid. 

3.  The  recording  of  a  deed  is  a  general  notification  of  its  contents,  and  every 
subsequent  transfer  of  the  lands  included  in  it  is  deemed  fraudulent.     In  pursuance 
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of  this  principle  it  has  been  settled  that  notice  of  a  prior  conveyance  in  any  other 
way  is  equally  effectual  to  bar  the  subsequent  deed.     Jbid. 

4.  The  effect  of  recording  an  agreement  for  the  sale  of  land,  under  the  statute  of 
Illinois,  is  precisely  the  same  as  that  of  a  deed,  so  far  as  protecting  the  rights  of  the 
parties  to  the  agreement  are  concerned;  and  such  recording  is  constructive  ijotice  to 
all  the  world.      Doyle  et  al.  v.  Teas  et  al.  252. 

5.  The  word  "subsequent"  in  the  recording  act  has  reference  to  the  time  of 
recording,  and  not  to  the  date  of  the  instrument.     Jbid. 

6.  As  between  the  grantor  and  grantee  of  a  deed,  the  transaction  is  complete 
upon  the  execution  and  delivery  of  the  deed;  but  as  between  the  grantee  and  third 
persons,  without  notice,  the  purchase  may  be  said  not  to  be  completed  till  the  title 
paper  is  left  for  record.     Ibid. 

See  Deed,  3,  4.;  Notice. 

REDEMPTION.     See  Deed,  7;  Evidence,  4;  Mortgage,  2,3. 

REGISTER'S  CERTIFICATE.     See  Certificate;  Trespass,  3,  4. 

REGISTERED  SERVANT.     See  Indentured  Servant,  2. 

RE-HEARING. 

r.  The  appellee  moved  for  a  re-hearing  in  this  cause,  for  the  purpose  of  enabling 
him  to  have  the  bond  (the  want  of  which  in  the  record  caused  the  reversal  of  the 
decree  of  the  court  below)  incorporated  into  the  record,  and  certified  to  the  supreme 
court.     The  motion  was  refused,     JHoMridge  v.  Bailey,  126. 

2.  A  motion  for  a  re-hearing  in  a  cause  must  be  made  at  the  term  in  which  the 
judgment  is  pronounced.     Delahay  v.  McConnelet  al.  159. 

RELE.\SE.     See  Conveyance;  Deed,  2,  5. 

REMEDY.     See  Action;  Chancery;  Cost;  Practice, /«  Czm^jV  Ci?Mr/,  16, 

RENT.     See  Landlord. 

REPLEVIN. 

r.  The  mode  of  instituting  a  suit  in  replevin,  under  our  statute,  is,  first,  for  the 
plaintiff  to  make  oath,  usually  in  the  form  of  an  affidavit,  of  the  nature  of  his  com- 
jiUint  against  the  defendant;  secondly,  for  the  clerk  to  issue  a  writ  of  replevm, 
directed  to  the  sheriff  of  the  county,  which  is  made  up  of  the  plaint  and  summons 
mentioned  in  the  second  section  of  the  replevin  act  of  1827,  by  setting  out  the  sub- 
stance of  the  affidavit,  by  way  of  plaint  or  complaint,  in  the  commencement  of  the 
writ,  and  then  by  concluding  with  a  summons  to  the  defendant;  and,  thirdly,  by 
filing  the  declaration.     Amos  v.  Siniiott,  446. 

2.  It  is  not  cause  for  dismissing  an  action  of  replevin,  because  no  declaration  is 
filed  at  the  first  term  of  court.     Ibid. 

3.  In  replevin,  under  the  plea  oinon  detinet,  the  action  is  not  sustained  by  proof 
on  the  part  of  the  plaintiff  that  the  defendant  was  in  possession  of  the  property 
when  the  officer  went  to  replevy  it,  without  proving  at  the  same-time  the  right  of 
the  plaintiff  to  its  immediate  possession.     Ibid. 

4.  The  plea  of  non  cjpit,  in  an  action  of  replevin  for  a  wrongful  detention,  pre- 
sents an  immaterial  issue.     Ibid. 

5.  The  plea  of  property  in  the  defendant,  in  an  action  of  replevin,  throws  the 
burthen  of  proof  upon  the  latter.     Ibid. 

6.  Possession  of  goods  by  a  defendant  will  not,  of  itself,  raise  the  legal  pre- 
sumption of  an  unlawful  taking,  without  also  showing  a  wrongful  detention,  by  a 
demand  and  refusal  to  deliver.     Ibid. 

7.  Under  the  statute  of  1839  an  action  of  replevin  may  be  maintained  for  a 
wronjjful  detention.  Under  this  statute,  the  wrongful  detention  is  the  gist  of  the 
action,  and  the  general  issue  is  not  tton  cepit,  but  non  detinet.  The  plea  of  noncepit, 
being  inapplicable,  would  be  declared  bad  upon  demurrer,  or  might  be  stricken 
ou',  or  disregarded,  at  the  plaintiffs  election,  as  presenting  an  immaterial  issue. 
Ibid. 

8.  The  plea  of  non  cepit,  in  an  action  of  replevin,  puts  in  issue  the  unlawful 
taking,  and  the  place  where  taken,  when  material;  while  under  the  plea  of  non 
detinet,  the  plaintiff  must  prove  not  only  the  wrongful  detention  of  the  goods  but 
also  his  right  to  the  immediate  po.ssession.     Ibid. 

9.  In  replevin,  besides  the  plea  of  non  detinet,  the  defendant  may  plead  property 
in  himself,  or  in  a  stranger,  or  in  the  plaintiff  and  himself,  as  bailor  and  bailee,  or 
that  he  took  the  cattle  damage  feasant,  or  the  goods  for  tolls,  customs,  or  services,  as 
well  as  for  many  other  causes,  and  may  have  a  return;  until  his  demands  are  satis- 
hed.     Ibid. 
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10.  A  surety  in  a  replevin  bond  may  be  discharged,  on  th^  trial,  and  another 
person  substituted  in  his  place,  in  order  to  render  the  surety  competent  as  a  witness 
lor  the  plaintiff,     /^ic/. 

11.  In  an  action  of  replevin  for  a  wrongful  detainer,  no  taking  is  required  to  be 
proved;  all  that  the  plaintiff  is  bound  to  show  by  his  testimony  to  entitle  him  to 
recover,  under  the  plea  of  non  detinet,  is  his  right  to  the  possession  of  the  property 
and  a  wrongful  detention  by  the  defendant.     Ibid.  f     v      ]^ 

See  Payment. 

RESCISSION  OF  CONTRACT.    See  Chancery,  6,  50,53-56;  Vendor    10  11 
24,  25.  '       '      ' 

RES  GEST^.     See  Evidence,  23. 
REWARD.     See  Bank,  i,  2. 
RIOT.    See  Criminal  Law,  2. 

pf?pp JJi^  PROPERTY.    See  Evidence,  24;  Mortgage,  5;  Officer. 

ROBBERY.     See  Bank,  i,  2. 

SALE.    Delivery;  Fraud;  Guardian;  Officer,  5-  Vendor 

SALE  ON  EXECUTION. 

1.  The  return  on  an  execution  was  as  follows:  "Levied  this  execution  May 
28th,  1837  on  a  certain  lot  situated  on  the  angle  of  Second  and  State  streets  in  the 
town  of  Alton,  and  advertised  July  29th,    1837.     N.  Buckmaster,    Sh'ff-.     M  C  •" 

u  -^u^  ^''^[^  ?^^  of  purchase  was  dated  July  29th,  1837,  and  stated  that  the 
sheriff  had  that  day  sold  '"a  certain  lot  situated  on  the  angle  of  State  and  Second 
streets,  on  which  stands  a  three  story  brick  house;"  and  the  successor  of  the  sheriff 
executed  a  deed  to  the  purchaser,  particularly  describing  the  lot.  by  metes  and 
bounds:  Held,t\^2.\.  the  sale  was  void  for  uncertainty  in  the  description  of  the 
premises;  and  that  the  deed  could  not  remedy  the  defect,  the  grantor  havin^  no 
right  to  vary  the  description.     Fitch  et  al.  v.  Pinckardet  al.  84.  '^ 

2.  The  general  rule  of  caveat  emptor  applies  to  the  sale  of  lands,  to  all  judicial 
•  sales,  whether   made   by  marshals,  sheriffs,  their  deputies,  constables     or   special 

commissioners  appointed  by  the  courts;  and  the  rule  not  only  discharges  the  officer 
who  may  make  the  sale,  but  equally  protects  from  an  implied  warranty  the  plaintiff 
and  defendant  in  execution.  The  rule  is  founded  in  public  policy  but  there  are 
exceptions  to  it,  which  in  no  way  contravene  that  policy.  The  officer  or  parties 
may  go  beyond  the  obligation  imposed  by  law,  and  so  bind  themselves  by  express 
undertaking,  by  fraud,  etc.;  and  so  a  stranger  may  bind  himself,  or  prejudice  his 
claims,  by  fraud,  etc.     England  v.  Clarke.  i^%q.  ^    juuitc  ms 

3.  The  plaintiff  in  an  execution  is  not  liable  to  an  action  by  the  purchaser  of 
personal  property  on  execution,  the  title  of  which  fails.  Quete  Wheth-^r  such 
action  can  be  sustained  against  the  defendant  in  the  execution      Ibid 

See  Action,  4;  Chancery,  30,  38;  Execution;  Officer;  Practice  In  Cir 
cuit  Court,  lb;  Public  Land. 
SALE  OF  LAND    FOR    TAXES.    See  Corporation,  3,5-7,  9,   10;    Deed.  6; 

SCHOOL  COMMISSIONER  ;  SCHOOL  LAND. 

1.  A  suit  may  be  maintained  in  the  name  of  the  successor  of  a  school  commis 
sioner.  upon  a  note  made  to  the  latter,  under  the  act  of  February  26,  1841    authoriz 
ing  suits  in  the  name  of  the  school  commissioner  ;  and  so  much  of  the  declaration  as 
contains  the  name  of  the  person  who  is  school  commissioner,  may  be  striken  out 
regarded  as  surplusage.     Manlove  v.  McHatton  et  al.  q6. 

2.  The  legislature  has  the  power  to  direct  in  what  manner  the  school  funds  shall 
be  loaned,  upon  what  security,  at  what  rate  of  interest,  in  what  currency  thev  shall 
be  received,  and  by  whom  they  shall  be  applied.     Busk  v.  Shipman  et  al    loo 

3-  A  tender  of  the  bills  of  the  State  Bank  of  Illinois,  in  ,>ayment  of  a  debt  due 
the  school  fund  of  a  township,  made  before  the  issuing  of  the  proclamation  of  the 
governor  auditor,  and  treasurer,  forbidding  their  reception,  is  good,  and  such  tender 
may  be  pleaded  in  bar  of  an  action  for  the  recovery  of  the  same      Ibid 

4.  A  tender  of  the  bills  of  the  State  Bank  of  Illinois,  in  payment  of  a  judament 
rendered  for  a  debt  due  tne  school  fund  of  a  township,  made  before  the  issuing  of 
the  proclamation  of  the  governor,  auditor,  and  treasurer,  forbiddinc  their  receDtTon 
is  good.     Keves  et  al.  v.  Jasper  et  al.  306.  ^  rccepiion. 

5-  An  agreed  case  recited  that  the  defendant,  being  school  eommi-sioner  of 
of  Cook  county,  was,  on  retiring  from  office,  in  September,  1S41  indebted  to  the 
school  fund  in  the  sum  of  $357  ;  that  a  tender  was  made  by  him  to  his  successor  in 
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office,  of  the  amount  so  due,  on  the  5th  day  of  September,  1842,  in  hills  of  the  State 
Bank  of  Illinois,  and  that  the  proclamation  issued  by  the  executive  authorities  of 
this  state,  directing  that  the  bills  of  the  State  Bank  of  Illinois  and  its  branches 
should  not  be  received  in  payment  of  school,  college,  and  seminary  debts  and  inter- 
est, did  not  take  effect  until  the  12th  day  of  September,  1842  :  Held,  that  the  liabil- 
ity of  the  commissioner  to  pay  over  to  his  successor  in  office  the  balance  in  his  hands 
belonging  to  the  school  fund  was  not  a  debt  whicli  couid  lavv'fully  be  discharged  by 
the  payment  of  bills  of  the  State  Bank,  without  reference  to  the  character  of  the 
funds  received  by  him.     Hamilton  et  al.  v.  Cook  Co.  524. 

6.  The  money  in  the  hands  of  a  school  commissioner,  on  his  retirement  from 
office,  is  the  property  of  the  county,  to  be  used  for  school  purposes,  and  it  is  his 
duty  to  deliver  it  over  specifically  or  in  funds  of  equivalent  value,  to  his  successor  in 
office.     Ibid. 

7.  It  is  undoubtedly  true,  that  while  an  agent  is  not  legally  authorized,  on  the 
one  hand,  to  speculate  in  the  funds  of  his  principal,  he  will  not,  on  the  other,  be 
compelled  by  law  to  suffer  any  loss,  by  reason  of  the  faithful  discharge  of  the  duties 
devolving  oa  him  in  his  fiduciary  capacity.  Any  loss  growing  out  of  the  use  by  him 
of  the  funds  of  the  principal,  in  pursuance  of  his  authoriiy,  as  agent,  must  fall,  not 
on  him,  but  on  his  principal.  It  consequently  follows,  that  as  the  school  commis- 
sioner was  required  by  law  to  receive  State  Bank  paper,  for  debts  due  the  school 
fund,  he  might  lawfully  have  paid  and  discharged  the  balance  in  his  hands,  as  school 
commissioner,  in  such  funds,  if  they  had  been  received  by  him  for  such  debts,  unless 
by  reason  of  his  neglecting  or  refusing  to  pay  them  over  to  his  successor  in  office,  or 
otherwise  to  disburse  them,  when  required  by  law  to  do  so,  they  had  depreciated 
in  his  hands.  The  money  when  received  by  him,  and  so  long  as  it  was  legally  held 
by  him  as  commissioner,  belonged  to  the  school  fund,  and  if  depreciated  when  re- 
ceived, or  before  paid  out,  in  pursuance  of  law,  the  la'ter  would  have  to  suffer  the 
loss  occasioned  by  such  depreciation.  But  if  the  money  was  of  par  value  when  re- 
ceived by  the  commissioner,  and  being  retained  by  him  after  his  authority  over  it, 
as  commissioner,  ceased,  it  subsequently  depreciated,  the  loss  would  fall  on  him. 
Ibid. 

8.  It  cannot  be  presumed  from  the  fact  that  a  school  commissioner  was  author- 
ized by  law  to  receive  the  bills  of  the  State  Bank  of  Illinois,  inpayment  of  debts  due 
to  the  school  fund,  that  he  did  receive  the  balance  in  his  hands  in  such  funds.  On 
the  contrary,  from  the  character  of  the  business  that  the  school  commissioner  is  en- 
gaged in  transacting,  (that  business  having  reference  to  the  receipt  and  disburse- 
ment, not  of  depreciated  but  of  current  funds,)  the  presumption  is  a  legitimate  one, 
that  current    funds  were  received  by  such  commissioner.     Ibid. 

SCIRE  FACIAS.    See  Cost, 4;  Execution,  5;   Judgment,  3,  4;  Recognizance, 

I.  2. 
SEAL.     See  Practice,  30. 
SECURITY  FOR  COST.    See  Practice,  i. 
SEIZE N.    See  Conveyance,  2 ;  Deed,  2. 
SEKV.'VNT.     See  Indentured  Servant. 
SERVICE  OF  PROCESS.    See  Judgment,  9,   10;  Jurisdiction,  5,  6;  Officer; 

Process. 
SHERIFF.     See  Officer. 
SLANDER. 

1.  Malice  is  the  f^ist  oi  an  action  for  slander;  and  the  speaking  of  actionable 
words  is  evidence  of  malice.  The  better  rule  seems  to  be,  in  actions  for  slander, 
that  the  defendant  shall  be  held  responsible  for  words  spoken,  in  the  sense  in  which 
he  used  them.  If  the  meaning  be  doubtful,  other  parts  of  the  same  conversation 
mayexplain  it,  and  do  away  the  malicious  intent;  but  if  there  be  no  such  explanatory 
conversation,  the  law  will  infer  malice  from  the  speaking  of  actionable  words. 
McKee  v.  In^alls,  32. 

2.  A  defendant,  in  an  action  for  slander,  has  a  right  to  explain  the  meaning  of 
words  used  by  him,  and  rebut  the  presumption  of  malice ;  and  a  witness  may  be 
asked  his  opinion  as  to  the  intent  of  the  defendant  to  impute  crime,  if  it  be  doubt- 
ful.    Ibid.  ^ 

3.  It  is  not  actionable  to  charge  a  man  with  an  intent  to  commit  a  crime.     Ibid. 

4.  The  word  tkief  is  not  actionable,  unless  the  defendant  intended  to  impute 
crime,  which  the  law  will  presume,  if  a  contrary  intent  be  not  shown.     Ibid. 

5.  Words,  spoken  through  mere  heat  and  passion  are  not  actionable.     Ibid. 
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6.  In  an  action  for  slander  the  question  of  malice  is  properl/  submitted  to  the 
jury,  and  all  the  facts  and  conversation  are  to  be  weighed  in  ascertaining  the  intent 
wuh  which  the  v/ords  were  spoken.     I^id. 

7.  The  law  presumes  malice  from  actionable  words  ;  and  they  must  be  taken  in 
their  common  acceptation.  Proving  them  substantially  as  laid  will  entitle  the  plain- 
tiff to  recover.     Jdid.  ^ 

8      The  law  implies  damage  from  actionable  words,  and  that  the  defendant  in- 
tended the  injury  the  .slander  is  calculated  to  effect,     /did. 
9.     Drunkenness  is  no  excuse  for  slander,     /did. 

10.  Wor.is  spoken  in  merriment  or  jest,  without  malice,  are  not  actionable-  a/iier 
where  there  is  malice  and  an  intention  to  defame,     /did.  ' 

"■•ufV"  ^'^^^'^^  ^°^  slander,  in  charging  the  plaintiff  with  stealing,  it  is  no^  ad- 
missible  for  the  defendant  to  prove,  under  the  general  issue,  in  mitigation  of  dama- 
ges,  that  there  was  a  report  in  the  neighborhood  of  the  plaintiff,  that  he  had  been 
guilty  of  stealing  from  the  defendant.      Voung  v.  Bennett,  46. 

12      In  an  action  for  slander,  general  evidence  of  the  bad  character  of  the  plaintiff 
is  admissible,  although  the  defendant  hasjustified  that  the  imputation  is  true;  for.  if 
the  justification  should  fail,  the  question  as  to  the  quantum  of  damages  would  still 
remain.     Ibid, 
SLAVERY. 

.  /•  T^^P°^^«^^,  PO^^^'"  of  a  state  embraces  the  power  of  regulating  the  whole  of  the 
internal  affairs  of  the  state,  in  its  civil  and  criminal  polity.  The  State  of  Illinois  has 
power  to  prevent  the  introduction  of  negro  slaves  into  the  state,  and  to  punish  those 
ot  its  citizens  who  introduce  them.     Eells  \.  The  People.  '^\'},. 

2.  A  state  has  the  right  to  legislate  on  the  subject  matter  of  fugitive  slaves  and 
that  right  IS  not  taken  away  by  the  legislation  of  congress  on  the  same  subject-  but 
It  seems,  the  states  are  prohibited  from  passing  any  law  which  may  interfere  with  the 
right  of  the  master  to  the  services  of  his  fugitive  slave.    Ibid 

See  Constitution,  4-8;  Criminal  Law,  5—9;  Inde.vtured  Servant-  Indict- 
ment, 10,  II,  12.  ' 
SPECIFIC  PERFORMANCE.     See  Chancery;  Vendor 
SPRINGFIELD.     See  Jurisdiction,  5,  b. 

STATE,     .See  Constitution;  Chimin a.l' Law,  5,  6  9  10;  Judgme.ntt  6—1 
STATUTE.    See  Constitution,  3;  Construction  of  Statutes.       ' 
SUIT.    See  Action. 
SUMMONS.    See  Process. 
SUPERSEDEAS. 

K  supersedeas  will  not  be  granted  in  any  case  unless  the  transcript  of  the  record  is 
certified  to  be  complete.     Frinkv.  Pkelfis,  kcq 
SUPREME  COURT. 

I.  The  appellate  jurisdiction  of  the  supreme  court  is  confined  to  "  matters  of  er- 
ror or  complaint  from  the  judgment  or  decree  of  any  of  the  circuit  courts  of  this 
state.       Mi/ler  v.  Adams,   196. 

_    2.     The  instruction  of  a  circuit  court  to  its  clerk,  in  relation  to  the  taxino-of  costs 
m  a  cause,  is  neither  a  "judgment  or  decree,  nor  matter  of  erroror  complaint'*  there 
from,  within  the  meaning  of  the  statute,     /bid. 
See  Error;  Injunction;  Practice. 
SURETY.     See  Chancery,  30;  Replevin,  9. 

^H^I'rV/''-'^^^-    ^^^  TNnicTMENT,4,  5:  School  Commissioner,  i. 

SURVIVOR.    See  Bankrupt. 

TAX, 

I.  To  divest  the  state  of  the  inherent  right  of  taxation  upon  every  species  of  prop- 
^"y-  f^^.l^"g"^ge  of  the  statute  relied  on  must  be  clear  and  explicit.  State  Bank 
of  /tlinois  V.    The  People,  304. 

2  The  lands  and  other  property  of  the  State  Bank  of  Illinois  are  exempt  from 
all  taxes  or  impositions  whatsoever,     /bid. 

3.  It  is  competent  for  the  legislature  to  contract  with  a  corporation  to  exempt  its 
property  from  taxation;  and  such  contract  is  valid  and  binding      /bid 

4.  The  provision  in  the  charter  of  the  State  Bank  of  Illinois,  exempting  its  prop- 
erty from  taxation,  is  a  contract  binding  on  the  legislature,     /bid 

See  Corporation,  3,  5,  6,  7,  g.  10;  Deed,  6. 
TENANT  IN  COMMON.     See  Bankrupt,  2 
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TENDEn.    See  Bank,  3;  Chancery,  28,  42,  43,  44  ;  School  Commissioner,  3,  4, 

5;  Vendor,  13,  14,  15. 
TERRITORIAL  LAWS.    See  Indentured  Servant. 
THIEF.    See  Slander,  4,  ii. 
TIME. 

The  proper  mode  of  computing  time,  when  an  att  is  to  be  performed  within  a  par- 
ticular period  from  or  after  a  specified  day,  is  to  exclude  the  day  named,  and  include 
the  day  on  which  the  act  is  to  be  done.     Ewing  et  al   v.  Bailey,  421. 
See  Appeal,  8;  Chancery,  42,  56;  Execution,  4;  Vendor,  25. 
TITLE. 

Where  a  person  claims  title  to  land,  by  matter  in  pais,  he  must  show  every  step 

required  by  law,  for    the  establishment  of  such    title,  to  have  been  regularly  taken. 

Swiggart  et  al.  v.  Harher  et  al.  370. 

See  Certificate;  Conveyance;  Landlord;  Notice;   Public  Land;  Vendor. 

TOWN.    See  Corporation. 

TRANSCRIPT.     See  Certificate,  4;  Cost,  i  ;  Practice,   In  Supreme  Court,  30; 

Supersedeas. 
TRESPASS. 

1.  An  action  of  debt,  under  the  statute,  for  cutting  timber,  cannot  be  maintained 
without  proof  of  title  in  fee  simple,  in  ihe  plaintiff,  to  the  land  on  which  the  trespass 
was  committed.     Absence  of  proof  of  title  cannot  be  supplied  by  proof  of  possession, 

Whiteside  et  ux.  v.  Divers,  337. 

2.  Where  a  wife  is  joined  with  her  husband  in  an  action  of  debt,  under  the  stat- 
ute, for  cutting  timber,  evidence  of  an  estate  in  the  wife,  in  the  lands  trespassed  up- 
on, is  necessary,  in  order  to  sustain  the  allegation  in  the  plaintiffs'  declaration,  that 
the  husband  and  wife  were  the  owners  of  such  land.     Ibid. 

3.  The  official  certificate  of  the  register  of  the  land  office,  of  the  purchase  by  the 
wife,  of  a  tract  of  land,  is  sufficient  and  legal  proof  to  sustain  the  allegation  that  the 
husband  and  wife  were  the  owners  of  the  same.     Ibid. 

4.  Where  a  patent  furnishes  no  evidence  of  title  to  the  lands  trespassed  upon,  at 
the  time  the  trespasses  were  committed,  the  official  certificate  of  the  register  of  the 
land  office  is  admissible,  for  the  purpose  of  showing  that  title  was  acquired  before  the 
issuing  of  the  patent,  and  prior  to  the  trespasses  complained  of.  The  fact  that  the 
patent  was  introduced  in  evidence  cannot  affect  the  questionof  the  admissibility  of 
the  certificate.     Ibid. 

5.  Tiie  writ  oi  fieri  facias  commands  the  officer  to  take  the  goods  of  the  defend- 
ant in  execution.  If  he  takes  the  goods  of  a  stranger,  he  is  a  trespasser.  £}igland 
v.  Clark,  489. 

See  Bankrupt,  7;  Indentured  Servant;  Officer,  4,  5,  6,  7,  8;  Pleading,  12 
—  14. 
TRIAL  OF  RIGHT  OF  PROPERTY.    See  Mortgage,  5;  Officer,  3,  7,  9. 
TROVER.     See  Bailment. 
TRUST. 

1.  A  had  an  equitable  title  to  certain  town  lots,  upon  which  he  executed  a  mort- 
gage to  B  for  $750,  and  another  mortgage,  reciting  the  former,  to  C,  for  $1295.66. 
Neither  of  these  mortgages  was  paid  ;  but  subsequently  A  and  B  went  to  the  person 
having  the  legal  title,  and  who  had  agreed  to  convey  the  same  to  A,  and  whose  bond 
A  held,  and  surrendered  the  bond,  and  took  a  deed  to  B  for  the  premises.  B  at  the 
same  time  gave  to  A,  for  the  alleged  consideration  of  $1000,  a  power  of  attorney  to 
sell  one  of  the  lots  for  his  benefit.  A  sold  this  for  $600,  and  B  sold  the  residue  for 
$1500.  Afterwards  a  decree  was  rendered  against  a  part  of  the  premises  for 
$192.17,  on  a  mechanic's  lien,  under  which  it  was  sold  and  bid  in  with  money  be- 
longing to  the  estate  of  B  :  Held,  that  as  B  made  the  purchase  of  A.  although  he 
received  the  title  from  another,  he  was  chargeable  with  notice  of  all  encumbrances 
made  by  A  on  the  premises,  which  were  duly  recorded,  and  consequently  t^ok  the 
legal  title  subject  thereto,  after  satisfying  his  own  private  lien  thereon:  Held,  also, 
that  without  the  notice  given  by  the  recording  act,  B  would  not  be  a  bona  fde  pur- 
chaser :  Held,  also,  that  B  held  the  title  in  trust,  and  that  he  was  accountable  for 
the  value  of  the  whole  of  the  premises  conveyed  to  him,  after  deducting  the  pri  r 
encumbrances.     Powell  et  al.  v.  Jeffries  et  al. -^i^i. 

2.  Held,  also,  in  this  case,  that  as  P.  was  not  called  upon  to  account  for  the  pro- 
ceeds of  the  lots  during  his  life,  that  the  costs  of  the  case  should  be  taxed  against 
C.  wlio  instituted  the  suit  in  chancery  against  B's  legal  representatives,  after  his 
decease.     Ibid. 
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3.  Where  a  person  obtains  a  legal  title  to  a  tract  of  land,  in  fraud  of  a  prior 
equitable  title,  he  holds  the  estate  in  trust  for  the  owner  of  the  equitable  title,  and 
is  accountable  for  the  value  of  the  property,  if  it  be  sold,  whether  he  receives  the 
proceeds  or  not.  If  it  be  disposed  of  to  advantage,  he  is  accountable  for  the  pro- 
ceeds ;  if  he  squander  it,  he  is  accountable  for  its  value.     Ibid. 

See  Bankrupt  ;    Chancery,  2 ;    Guardian;    Northern    Cross    Railroad; 
Partnership,  3;  Vendor,  4,  5,  6,  7,  14,  iS. 
USURY. 

1.  The  rule,  laid  down  in  the  English  and  American  decisions,  is,  that  to  con- 
stitute usury  there  must  be  a  corrupt  agreement,  by  some  devise  or  shift,  to  take  or 
reserve  a  greater  rate  of  interest  than  is  allowed  by  law.  But  if  the  contract  be  fair 
and  bona  fide  upon  its  face,  proof  aliunde  is  admissible  to  show  the  usurious  con- 
sideration ;  and,  semble,  it  is  a  question  of  fact,  which  courts  would  now  leave  to  a 
jury.     McGill  et  al.  v.  Ware,  24. 

2.  By  the  statute  of  Illinois,  a  party  may,  by  express  agreement,  take  interest  at 
the  rate  of  twelve  per  centum  per  annum  ;  and  the  reservation  of  such  interest,  and 
the  taking  of  the  same  in  advance,  out  of  the  sum  loaned,  is  not  usurious.     Ibid. 

3.  The  statute  of  Anne  made  contracts  reserving  usurious  interest  void,  while 
that  of  Illinois  does  not ;  and  the  rights  of  parties  under  the  two  statutes  are  very 
different.     Ibid. 

4.  Semble.  That  inadequacy  in  price,  on  the  sale  of  annuity  deeds,  where  the 
sale  is  bona  fide,  and  not  a  colorable  loan,  cannot  make  the  contract  usurious  ;  nor 
will  a  clause  of  redemption  make  it  so  ;  nor  will  the  reservation  of  usurious  inter- 
est, if  there  be  a  real  hazard  as  to  the  payment  of  the  principal.     Ibid. 

VARIANCE.     See  Evidence. 
VENDOR  AND  PURCH.^SER. 

1.  In  order  to  constitute  a  bona  fide  purchaser,  it  is  not  necessary  that  the  con- 
sideration should  be  paid.      O'Niel  v.  Orr  et  al.  3. 

2.  Where  the  sale  of  an  article  of  property  is  in  other  respects  fair  and  legal, 
allowing  time  for  the  payment  of  the  purchase  money  does  not  vitiate  or  even  im- 
pugn the  legality  of  the  transaction.     Ibid. 

3.  Where  land  is  purchased  with  notice  of  an  outstanding  mortgage,  it  is  liable 
to  be  charged  with  its  payment,  in  the  same  manner  that  it  would  have  been,  had 
the  legal  title  remained  in  the  vendor,      Willis  et  al.  v.  Henderson,  19. 

4.  It  maybe  admitted,  that  where  A,  without  notice,  of  a  prior  incumbrance, 
purchases  a  tract  of  land  of  B,  who  has  such  notice,  for  a  valuable  consideration, 
that  A's  title  shall  not  be  defeated  because  he  derives  it  through  a  contaminated 
channel  ;  but  a  trustee  for  the  benefit  of  creditors  is  not  a  purchaser  for  a  valuable 
consideration,  nor  are  such  creditors  to  be  entitled  to  protection  against  such  out- 
standing incumbrances.     Ibid. 

5.  Semble,  That  where  lands  are  purchased  for  a  valuable  consideration,  and  the 
title  is  taken  in  the  name  of  a  third  person,  the  purchaser  will  be  protected  in  the 
same  manner  that  he  would  have  been,  if  the  title  had  been  taken  in  his  name. 
Ibid. 

6.  Where  an  estate  is  purchased  by  one  man,  in  the  name  of  another,  the  trust 
of  the  legal  estate  results  to  the  man  who  furnished  the  purchase  money  ;  and  he 
in  whose  name  the  conveyance  is  taken  is  regarded  as  his  trustee,  and  holds  the  es- 
tate subject  to  the  equity  oi  the  cestui  que  trttst,  and  so  would  all  purchasers  with 
notice  of  the  trust.  But  this  doctrine  does  not  apply  to  a  bona  fide  purchaser  of 
the  legal  estate,  without  notice  of  the  equity.     Prevo  v.   Walters  et  al.  37. 

7.  A  bona  fide  purchaser,  without  notice,  from  a  vendor  who  has  notice,  is  pro- 
tected both  at  law  and  in  equity,  against  a  secret  trust.     Ibid. 

8.  The  statute  of  1S25  authorized  the  executor  or  administrator  to  relinquish  a 
part,  and  obtain  a  patent  for  the  residue  of  any  tract  of  land  which  might  have 
been  purchased  by  the  testator  or  intestate,  and  for  which  full  payment  might  not 
have  been  made,  whenever  that  could  be  done  agreeably  to  the  acts  of  Congress. 
And  bv  the  same  act,  the  executor  or  administrator  was  authorized  to  sell  and  assign 
a  certificate  of  purchase  of  land  partly  paid  for,  when  such  sale  might  be  necessary 
in  order  to  pay  the  debts  of  the  deceased.     Ibid. 

9.  The  question  of  fraud  is,  from  its  nature,  often  one  of  difificult  solution  ;  yet 
when  fraud  is  clearly  shown  to  be  one  of  the  elements  of  a  transaction,  it  so  taints 
and  vitiates  it,  according  to  the  principles  of  both  law  and  equity,  as  to  render  it 
void,  not  only  as  to  the  perpetrators,  but  also  as  to  those  who  connive  at,  and  seek  to 
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profit  by  it ;  but  to  declare  a  conveyance  to  an  innocent  purchaser  void,  because  of 
the  fraud  of  his  vendor,  is  against  the  principles  both  of  law  and  equity.     Hid. 

10.  The  principle  of  caveat  emptor  applies  to  a  guardian's  sale;  and  a  suppressio 
veri  on  the  part  •  of  the  guardian  will  not  invalidate  the  sale,  or  enable  the  pur- 
chaser to  rescind  it;  aliter   of  a  suggestio  falsi.     Mason  v.  Wait  et  al.  135. 

11.  A  want  of  title  in  the  vendor,  under  the  statute  of  Illinois,  may  be  set  up 
by  the  vendee,  who  executes  a  note  for  the  purchase  money,  as  a  want  or  failure  of 
the  consideration  of  the  note.     Ibid. 

12.  Upon  a  sale  of  land,  the  bond  for  a  conveyance,  or  the  covenant  to  convey, 
is  not  the  consideration  upon  which  a  note  given  for  the  consideration  money,  is 
based.     The  true  consideration  is  the  estate  agreed  to  be  conveyed.     Ibid. 

13.  A  party  seeking  the  specific  performance  of  a  contract  for  the  sale  and  con- 
veyance of  a  tract  of  land,  cannot  excuse  himself  for  not  tendering  the  purchase 
money,  v^^hen  due,  upon  the  ground  that  the  vendor  had  conveyed  the  land  to  a 
third  person.     Doyle  et  al.  v.  Teas  et  al.  2t-]. 

14.  Sembk,  That  if  such  third  person  holds  the  title  as  trustee  in  equity  for  the 
party  seeking  the  specific  performance  of  the  contract,  a  tender  either  to  him  or  the 
vendor  would  be  good.     Ibid. 

15.  A  purchaser  of  property,  to  be  paid  for  in  installments,  where  there  is  no 
time  fixed  for  the  delivery  of  the  deed,  is  not  entitled  to  receive  his  deed  until  the 
last  payment  is  made  ;  nor  is  a  purchaser  obliged  to  part  with  his  money  before  he 
receives  the  deed.  It  is  the  duty  of  the  latter  to  tender  his  money  and  demand  the 
deed,  and  by  holding  the  money  in  readiness,  he  occupies  a  position  which  authorizes 
him,  within  any  reasonable  time,  to  resort  to  a  court  of  equity,  to  compel  a  con- 
veyance.   Ibid. 

16.  In  order  to  constitute  a  bona  fide  purchaser,  he  must  part  with  something 
valuable  at  the  time,  or  in  some  way  place  himself  in  a  worse  condition  than  he  was 
before.  It  is  not  sufficient  to  take  the  property  in  consideration  of  a  precedent 
debt.     Powell  et  al.  v.  Jeffries  et  al.  390, 

17.  Semble,  That  if  an  estate,  upon  which  there  is  an  outstanding  equitable 
encumbrance,  be  purchased  on  a  credit,  and  the  payment  of  the  purchase  money 
secured,  if  the  purchaser  have  notice  of  the  prior  equity,  before  he  actually  pays  the 

;  money,  he  is  not  a  bona  fide  purchaser.     Ibid. 

18.  A  had  an  equitable  title  to  certain  town  lots,  upon  which  he  executed  a  mort- 
gage to  B  for  $750,  and  another  mortgage,  reciting  the  former,  to  C.  for  $1295.66. 
Neither  of  these  mortgages  was  paid;  but  subsequently  A  and  B  went  to  the  person 
having  the  legal  title,  and  who  had  agreed  to  convey  the  same  to  A,  and  whose 
bond  A  held,  and  surrendered  the  bond,  and  took  a  deed  to  B  for  the  premises. 
B  at  the  same  time  gave  to  A,  for  the  alleged  consideration  of  $1000,  a  power  of 
attorney  to  sell  one  of  the  lots  for  his  own  benefit.  A  sold  this  for  $600,  and  B  sold 
the  residue  for  $1500.  Afterwards  a  decree  was  rendered  against  apart  of  the 
premises  for  f  192.17,  on  a  mechanic's  lien,  under  which  it  was  sold  and  bid  in  with 
money  belonging  to  the  estate  of  B :  Held,  that  as  B  made  the  purchase  of  A, 
although  he  received  the  title  from  another,  he  was  chargeable  with  notice  of  all 
encumbrances  made  by  A  on  the  premises,  which  were  duly  recorded,  and  conse- 
quently took  the  legal  title  subject  thereto,  after  satisfying  his  own  private  lien 
thereon:  Held,  also,  that  without  the  notice  given  by  the  recording  act,  B 
would  not  be  a  bona  fide  purchaser:  Held,  also,  that  B  held  the  title  in  trust,  and 
that  he  was  accountable  for  the  value  of  the  premises  conveyed  to  him,  after 
deducting  the  prior  encumbrances.     Ibid. 

19.  Where  the  payment  of  a  note  given  for  the  purchase  money  agreed  to  be  paid 
for  a  tract  of  land  is  made  a  condition  precedent  to  the  conveyance,  a  plea  to  an 
action  upon  such  note,  which  avers  that  the  vendor  has  made  no  conveyance,  is  bad  ; 
but  a  plea  to  such  action,  which  avers  that  the  vendor,  neither  at  the  time  when 
the  contract  vyas  entered  into,  nor  when  the  conveyance  was  to  be  made,  nor  since, 
has  had  any  title  whatever  to  the  premises  agreed  to  be  conveyed,  is  a  bar  to  such 
action.  Such  pleas  shows  that  the  consideration  of  the  note  has  wholly  failed. 
Gtegotyet  al.  v.  Scott,  393. 

20.  Semble,  That  the  fact  that  a  vendor  had  no  title  to  a  tract  of  land  agreed  to  be 
conveyed,  at  the  time  of  making  the  contract,  or  at  the  time  of  the  performance  of 
a  condition  precedent  by  the  vendee,  would  not  constitute  a  want  or  failure  of  the 
consideration  of  a  note  given  for  the  purchase  money  of  the  premises.     Ibid. 

21.  The  old  doctrine,  that  a  promise  is  the  consideration  of  a  promise,  should  be 
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applied  only  where  no  other  consideration  can  be  found  available  to  sustain  the 
agreement  of  the  parties.    IHd. 

22.  The  covenants  in  a  bond  for  the  conveyance  of  land  is  not  theconsideration  for 
which  the  purchase  money  is  to  be  paid  ;  it  is  the  title  to  the  land  which  constitutes 
the  consideration,     /did. 

23.  Where  the  consideration  of  a  promissory  note  is  a  bond  for  the  conveyance  of 
a  tract  of  land,  and  such  conveyance  is  to  be  made  before  the  note  falls  due,  it  is  a 
good  defence  to  an  action  upon  the  note,  that  the  plaintiff  did  not,  at  the  time  speci- 
fied in  the  bond,  nor  subsequently,  make  the  conveyance.  In  such  case  the  note 
and  bond  constitute  one  agreement.     Hall  v.  Perkins,  550. 

24.  A  vendee  cannot  resist  the  payment  of  the  purchase  money  agreed  to  be  paid 
for  a  tract  of  land,  on  the  ground  that  his  bond  for  a  conveyance  of  the  land  provided 
that  he  should  forfeit  all  claim  to  the  same,  and  whatever  payments  he  might  have 
made  thereon,  by  failing  to  make  any  of  the  payments  for  the  same.  He  cannot 
take  advantage  of  his  own  default  to  rescind  the  contract.  Duncan  et  al.  v. 
Charles,  568. 

25.  Whether  the  neglect  of  a  vendee  to  enforce  payment  of  a  promissory  note 
given  for  the  purchase  money  agreed  to  be  paid  for  a  tract  of  land,  where  he  had  the 
option  to  rescind  the  contract  upon  a  failure  of  the  vendee  to  make  the  payments, 
is  to  be  considered  an  election  to  rescind  the  contract  or  not,  is  not  a  proper  subject 
of  enquiry  in  a  court  of  law.     Ibid. 

See  Bankrupt  ;    Chancery,  16 ;    Contract;    Corporation,  3,  5,9;    Deed; 
Fraud;  Guardian;  Notice;  Promissory  Note,  15;  Recording  Deed;  Trust, 
VENUE.     See  Change  OF  Venue. 
VERDICT. 

1.  Where  there  are  two  counts  in  an  indictment,  a  verdict  of  guilty  as  to  the 
first  count,  without  noticing  the  second,  is  sufficient.     Stoltzv.  The  People,  170. 

2.  An  objection  to  the  form  of  a  verdict,  which  might  have  been  remedied  by 
the  court  which  tried  the  cause,  (if  it  had  been  made  the  time  of  its  rendition,) 
cannot  be  taken  in  the  appellate  court.     State  Bank  of  Illinois  v.  Batty,  202. 

3.  Where  a  defendant  is  indicted  on  two  counts,  and  a  verdict  of  guilty  is  ren- 
dered as  to  one,  and  no  finding  as  to  the  other,  the  verdict  is  good,  and  the  court 
should  pronounce  a  judgment  of  acquittal  on  one  count,  and  of  conviction  on  the 
other.     Cha7)ibers  v.  The  People,  356. 

4.  A  verdict  of  a  jury  in  a  criminal  case  is  sufficient,  if  the  verdict  and  the  proper 
judgment  to  be  rendered  upon  it  can  be  pleaded  in  bar  of  another  indictment  for  the 
same  act.     Ibid, 

See  Criminal  Law,  3  ;  New  Trial  ;  Nonsuit  ;  Pleading,  8. 
WAIVER.     See  Pleading,  15, 
W^ARD.     See  Guardian. 
WARRANTY.     See  Action,  4,   5. 
WILL  AND  TESTAMENT. 

1.  Under  the  statute  of  wills  of  Illinois,  a  testator  may  devise  after  acquired  real 
estate.      Willis  et  al.  v.  Watson  etal.  65. 

2.  The  intention  of  a  testator  must  prevail,  in  construing  a  will,  if  it  is  consistent 
with  the  rules  of  law.     Ibid. 

3-  The  whole  of  a  will  should  be  taken  together,  in  ascertaining  the  intention  of 
the  testator.    Ibid. 

4.  Where  a  testator  or  intestate  leaves  debts,  the  payment  of  which  is  charged 
upon  his  real  estate,  it  descends  to  his  heirs  only  sub  jnodo.     Ibid. 

5.  Where  a  testator  bequeathed  to  his  wife  "  the  care,  profit,  and  benefit  of" 
his  "  whole  estate,  real  and  personal,  so  long  as  she  remains"  his  "widow,  except 
such  parts  thereof  as  are  specially  disposed  of  hereafter,"  and  the-  will  further  pro- 
vided, that,  "  upon  the  marriage  or  death  of"  his  "wife,  it  is  my  will  and  desire, 
that  all  the  property  which  I  leave  in  her  possession,  or  that  may  accrue  from  it, 
may  be  equally  divided  between  all  my  brothers  and  sisters'  children,  giving  each 
one  an  equal  share,  except  John  J.  Ross,  my  brother  Leonard  Ross'  oldest  son,  who 
I  do  not  intend  shall  have  any  share  in  my  estate:"  Held,  that  real  estate  acquired 
by  the  testator,  after  the  making  of  the  will,  passed  by  it  to  the  nephews  and  nieces 
of  the  testator,  except  John  J.  Ross,  and  that  the  widow  only  took  a  life  estate 
therein.     Ibid. 

WITNESS. 

I.    A  witness  is  not  always  incompetent,  because  he  is  interested  in  the  event  of 


638  Index. 

WITNESS— Continued. 

a  suit.  If  his  interest  is  balanced,  or  against  the  party  calling  him,  he  is  competent. 
A  party  excepting  to  the  decision  of  a  circuit  court  in  refusing  to  exclude  a  deposi- 
tion because  the  witness  is  interested  in  the  event  of  the  suit,  must  state  in  his  bill 
of  exceptions  the  nature  of  that  interest ;  otherwise  his  exceptions  will  be  unavail- 
ing.    Sto/:t's  V.  Ka7ie,  167. 

2.  Where  an  action  ex  contractu  is  instituted  against  several,  and  one  of  the 
defendants  sets  up  a  defence  personal  to  himself,  and  judgment  is  thereupon  ren- 
dered in  his  favor,  the  cause  as  to  him  is  adjudicated,  and  he  is  not  incompetent  as 
a  witness,  by  reason  of  his  having  been  a  party  to  the  action.  Brooks  v.  McKinney 
et  al.  312. 

3.  If  a  party  in  interest  is  not  also  a  party  to  the  record,  in  a  suit,  he  may,  at 
the  instance  of  the  opposite  party,  be  compelled  to  testify  as  a  witness,  against  his 
own  interest ;  provided  his  answers  do  not  subject  him  to  a  criminal  prosecution,  or 
to  a  penalty  or  forfeiture.     Ibid. 

See  Appkai,,  3;  Chancery,  14,  16,  18,  31,  32;  Fraud,  6;  Evidence,  13,  14, 
16;  Justice  of  the  Peace.  2;  Replevin,  9. 
WRIT  OF  ERROR.    See  Error. 

END  OF  VOLUME  IV. 
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